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P R E F A C E. 


Since the publication of the eighth edition of the following 
several acts of parliament have expired, or been repealed, and others 
passed, w'hich have occasioned considerable alterations in tlie practice' 
of the different courts. Some new rules of court have also been 
made, during that period, and upwards of eight hundred cases pub- 
lished, on practical subjects. 

The restrictions on cash payments under the Bank acts having 
finally ceased, it is no longer necessary to negative a tender of the 
debt in bank notes, in an affidavit to hold to bail. The alien acts having 
expired, aliens are now no longer privileged from arrest. I’he sta-, 
tute 51 Geo. III. c. 124. having also been suffered to expire, an act 
was made in the last session of parliament *, to prevent arrests upon 
mesne process, where the debt or cause of action is under twenty 
pounds ; and to regulate the practice of arrests. By this act, no 
person can, in general, be arrested or held to si>ecial bail, where the 
cause of action is less than twenty pounds ; nor, in Wales or the 
counties palatine, unless the process be duly marked and indorsed for 
bail in a sum not less than J{fly pounds ; And where the writ or pro- 
cess is issued by a plaintiff in his own person, the sheriff shall not 
execute the same, unless it be delivered to him by some attorney of 
one of the courts of record at Westminster, &c. and indorsed with 
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7 & 8 Geo. IV. c. 71- 



.. * 

II puefacf;: 

the name and place of abode of such attorney The^^endant is al- 
lowed, by this statute, to deposit and pay intd"tourt the sum indorsed 
upon the writ, together with an additional sum for costs, to abide the 
event of the suit, in lieu of putting in and perfecting special bail: 
And where the plaintiff does not proceed by capias against the per- 
son, but by origiml or other w'rit, and summmu or attachment, 
or by sulypeena and attachment thereupon, against any person not 
having privilege of parliament, the same mode of proceeding is given 
by this statute, as was before provided by the 51 Geo. III. c. 124. 

The tihuup duties on law proceedings were repealed, by the sta- 
tute 5 C'Cf). 1\’. e. 41. And the statutes relating to bankrupts and 
insolvent debtors having been repealed, except in certain cases, the 
laws respecting the former, and for the relief of the latter, were 
amended and consolidated, by the statutes 6 Geo. IV. c. 16 and 7 
(ileo. IV. c. 57. Tlie laws relating to the customs having also been 
repealed, by the statute 6 Geo. IV. c. 105. an act was made for the 
prevention of smuggling * ; in which there arc clauses relative to the 
limitation of actions against officers of the army, navy, or marines, 
customs or excise, or any person acting under the directions 
of the commissioners of the customs, for any- thing done in the 
execution or by reason of their offices ; and requirmg notice in writ- 
ing to be given to such officers, one calendar month before the writ 
sued out, and enabling them to tender amends, plead the gene- 
red issue, and bring money into court, &c- The statutes of hoe and 
cry, &c. having also been repealed, by the statute 7 & 8 Geo. IV. 
c. 27. an act was made ”, for consolidating and amending the laws 
in England, relative to remedies against the hundred, for the damage 
done by persons riotously and tumultuously assembled, (for which 
alone the hundred is now liable) : and a summary mode of proceed- 

• 6 Oeo. IV. c. 108. •> 7 & 8, Geo. IV. c. .81. 
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ing is provided by that act, before two justices of the jjeaco. In cases 
where the damage does not exceed thirty pounds. 


Other acts have been made, affecting the jurisdiction and practice 

of the courts, of which the following are instances : First, the act to 

! 

enlarge and extend the power of the judges of the several courts of 

Great Sessions in Wales, and to amend the laws relating to the 

same * : Secondly, Mr. PeeVs act, for consolidating and amending the 

laws relative to jurors, aoAjuries'^ : Thirdly, the acts to abolish tlie 

sale of offices, in the courts of King’s Bench and Common Picas, and 

to make provision for the chief justices ' ; for augmenting the salaries 

of the Master of the Rolls, and Vice Chancelloj, the Chief Baron of 

the court of Exchequer, and the puisne judges and barons of the 

courts in Westminster Hall &c. ; and to authorize the purchase 

/ 

of the office of receiver and comptroller of the seal of the courts of 
King’s Bench and Common Pleas, and of custos brevium of the 
latter court ® : Fourthly, the act for preventing friTOlous writs of 
error ^ ; by requiring that upon any judgment to be given in any of 
the courts at Wesimhister, or in the counties palatine and great 
sessions in Wales, in any personal action, execution sliall not be 
stayed or delayed by writ of error or mpersedeas thereupon, with- 
out the special order of the court, or some judge thereof, unless a 
recogpiizance, with condition according to the statute 3 Joe. I. c. S. 
be first acknowledged in the same court : And lastly. Lord Ten- 
terderis acts, for rendering a written memorandum necessary to 
the validity, of certain promises and engagements ® ; and to prevent 
a failure of justice, by reason of varkmces l>etween records, and 
writings produced in evidence in support thereof. 


» t, Geo. IV. c. 106. 

6 Geo. IV. c. 60. 

6 Goo. IV. c. 82, 3. 
“ 6 Geo. IV. c. 84. 


0 Geo. IV. c. t»). 

, f 6 Geo. IV. c. 96. 
* 9 Geo. IV. c. J4. 
“ .9 Gw. IV. c. 1.6. 
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In preparing the present edition, it has been the Author’s endea- 
vour to render his work less unworthy of the very favourable recej)- 
tion it has met with from the profession. The whole has been care- 
fully revised, and such corrections made as appeared to be necessary, 
as well in the text, as in the notes and references. The several acts 
of parliament and rules of court, which have been made since the 
publication of the last edition, are introduced in the present; to- 
gether with such of the practical decisions of the courts, as were 
published before the work went to press, or could be inserted while 
it was printing off: The rest are given at the end, by way of Ad~ 
denda, to.f'.'U«*H' with some other matters which were inadvertently 
omitted, with directions for incorporating them; and are for the 
most part referred to in the Index. These decisions are brought 
down to the end of Mic/utehnas term last, in the King’s Bench, and 
Exchequer ; and to the end of Hilary term, in the Common Pleas. 
References are also made to the second volume of the reports of 
the late I,ord Kenyon ; and the references to text writers, and 
books of practice, &c. have been altered throughout to the latest 
editions. 

The general arrangement of the work is pretty much the same 
in this edition as the last, except that the twentieth chapter of the 
last edition, which treated of motions and rules peculiar to the 
action of ^ectment, and affidavits in support of them, and of such 
motions and rules as were not necessarily connected with any suit, 
has been divided; anid its contents transferred to the twentieth 
and last diopters in the present edition. The t1drty-0th and 
thirty-sixth chapters also, of the last edition, have been divided, 
and now constitute three diapters, being the thirty-fourth, thirty- 
ffth, and thirtysixtk, in the present edition ; one of which treats 

the record of nisi prim, jury process, common and special 
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juries, and views ; another, of the briefi evidence, and witnesses ; 
and the third, of entering the cause for trial, and references to 
arbitration. 

The insertion of the new statutes, rules of court and coses, has 
necessarily oc6asioned considerable alterations througliout the work ; 
and particularly in the first, second, sixth, tenth, twe^th, fifteenth, 
twentieth, twenty-third, an^ thirtyfourth chapters. In the first 
chapter, several new statutes have been referred to, respecting the 
mode of bringing actions hy parish officers, and by or against trustees, 
and public companies, &c. the limitation of actions for wrongs, 
and notices of action, &c. ; and the cases decided on the statutes of 
limitations have been newly arranged. In the second chaj)ter, a full 
account is given of the qffices and officers of the courts of King’s 
Bench and Common Pleas, with their appointment and duties, as 
regulated by the statutes 0 Geo. IV. c. 82, 8. & 89. And, in the 
sixth chapter, the mode of proceeding against traders having ]mvi- 
lege oi parliament, by the statute 6 Geo. IV. c. 16. is pointed out ; 
and also the remedy by action against hundredors, on the statute 
7 & 8 Geo. IV. c. 31. for damages occasioned by persons riotously 
and tumultuously assembled, with the summary mode of proceeding 
on that statute, before two justices, where the damage does not ex- 
ceed thirty pounds. 

The law of arrest is fully treated of in the tereth chapter, as de- 
pending on the statute 7 & 8 Geo. IV. c. 71.; and in this chapter 
the several cases are considered, in which hankrupts and insokent 
debtors are privileged from arrest, by the statutes 6 Geo. I\. 
c. 16. and 7 Geo. IV. c. 57. With regard to the former, their 
privilege from arrest is considered in a three-fold point of view ; 
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First, in coming to surrender, and during the time allowed for 
finishing their examination ; secondly, after the time allowed them 
for these purposes is expired, and hifore they have obtained their 
certificates ; and thirdly, after their certificates have been signed and 
allowed by the Lord Chancellor: And the bankrupt being discharged 
from all debts proveable under tlie commission, it was thought 
that it might not be deemed an improper digression, to consider 
what debts may or may not be prmsed under it. The privi- 
lege of insolvent debtors from arrest is also considered in this 
chapter, first, under occasional insolvent acts; secondly, under 
the earlivr permanent acts ; and tliirdly, under the last general in- 
solvent art, '■ (Jeu. IV. c. 57. 

The twelfth chapter, on the subject of hail, has been carefully 
revised, and corrected ; and a new arrangement is made therein, of 
the cases relative to the .means of discharging them from liability on 
their recognizance. In the ffteenth chapter, a view is taken of the 
several acts of parliament for the relief of insolvent debtors ; and 
particularly of that to which they are entitled under the last general 
insolvciit act, with the mode of proceeding thereon : In the twentieth 
chapter, the annuity acts and the decisions thereon are introduced, 
under tlie head of staying proceedings; and, in the twenty-third 
chapter, some material alterations have been made in the arrange- 
ment of the eases respecting the inspection and copies of written in- 
struments, books, court rolk, &c. 

In the thirtyfourth chapter, the qualifications, disqualifications, 
and exemptions of jurors are considered ; with the mode of return- 
ing and impanelling common juries, and of striking special juries, 
as it existed before, and is now regulated by the statute 6 Geo. IV. 
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c. 50. and alSo the time and mode of amtmmiing; jurors in general, 
and obtaining a view; and, in the thirty-seventh chapter, the method 
of haUoting for and stcearifig common jurors, at the trial, is point- 
ed out, and tlie adding of talesmm, ike. 

Besides the additions and alterations that have* 'been noticed, 
and which were occasioned by the new statutes, rules and cases, 
there are others, in the thirty-seventh, fortieth, and Inst chapters, 
which depend on former statutes and decisions. In the thirty- 
seventh chapter, , the author has carefully collected and arranged all 
the cases which have been determined on the measure of damages, 
in actions upon contracts, and for wrongs, immediate and conse- 
quential ; and, as incident to the consideration of daiiiagCvS, in actions 
upon contracts for the non-pa 3 rment of money, there is a collection 
of the cases in wliich interest is or is not recoverable. In the 
fortieth chapter, the principal court of requests acts have been re- 
ferred to, and tlie acts by wliich their jurisdiction is extended to sums 
not exceeding five pounds, or to sums of larger amount, with the 
decisions thereon: and, in a previous chapter*, there are references 
to the acts by which the decree or judgment may be removed from 
courts of requests, to obtain execution thereon, in the superior 
courts. 

4 

In the last chapter, a practical view is taken of the action ol’ 
(yectment, which is treated of under the following heads : First, the 
general nature and object of the action : Secondly, by and against 
whom it may be brought : Thirdly,, for what things an ejectment 
wiU lie, and how they should be described : Fourthly, the title ne- 
cessary to support it, and herein of the legal estate, and right of 


Chap. XVI. pp. 4U2, 3. 
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entry: Fifthly, within what time an ejectment must be brought: 
Sixthly, the remedy by entry ^ without suit ; and in what cases an 
actual entry, and demand of rent, were formerly necessary, and must 
now be made : Seventhly, the ancient mode of proceeding in eject- 
ment, and in what cases it is still necessary ; with the method of 
proceeding in the case of a racant possession : Eighthly, the pre- 
sent mode of proceeding against the casual ejector, to judgment by 
default and execution, when the tenant, or his landlord, does not ap- 
pear : Ninthly, the appearance of the tenant, or bis landlord ; and 
the subsequent proceedings thereon, to tiial, hnal judgment, and ex- 
ecution : Arid lastly, the mode of reviving the judgment by scire 
facias, or of reversing it by writ of error. 

But that which chiefly distingmshes the present from all former 
editions, is the marginal notes, or abstracts of the contents of the 
work. The making bf these notes has been attended with cwx- 
siderablc trouble; but it is hoped they will be found useful, in 
facilitating research. 

Amid such a variety of new and important matter, making alto- 
gether more than a tenth part of the whole work, some errors must 
necessarily have occurred : These the author trusts will be \iewed 
by a liberal profession with their accustomed candour; especially when 
the difliculty is considered, of altering the text of a work already 
composed, and that a great part of his time has been necessarily oc- 
cupied with the business of his clients. 

The whole work has been re-paged, and references made through- 
out to the proposed new edition of the Practical Forms, which is in 
a state of considerable forwardness, so as to make them correspond 
vyith the present edition of the Practice, to which they are intended 
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as an Appendix. The tables of staiwtes, and general rules of 
court, ordet's and notices, prefixed to the work, have been care- 
fully revised, corrected, and re-paged ; with the tables of the prin- 
cipal reports of printed cases referred to therein. By these tables it 
will appear, that there are nearly jive hundred statutes referred to 
in the following work, and more than that number of- general rules 
of court, orders and notices. The whole number of printed cases 
amounts to upwards of ten thousand, besides those which have 
been published since the last ^tion; and the original or MSS. 
cases are nearly Jive hundred. The Index also, in which the new 
matter has been introduced, has been carefully revised, altered, and 
re-paged ; and some of the principal titles have been new modelled 
and enlarged, particularly those relating to Affidavits tj' the cause 
of Action, Bail, Bankrupt, Court of Bequests Acts, Damages, 
Ejectment, Evidence, Great Sessions, Hundredors, Insolvent 
Debtors, Interest, Jury, Limitation of Actions, Cffieers, (Jjf- 
Jices, and Staying Proceedings, &c. 

Upon the whole, no pains have been spared, to improve the pre- 
sent edition ; and it is now submitted to the profession, as exhibit- 
ing in a connected point of view, the Practice of the courts of King’s 
Bench and Common Pleas, ’vo personal actions, and ejectment; with 
the rules, and modem decisions, on the plea side of the court of Ex- 
chequer ; particularly noticing the changes it has undergone during 
the reigns of his late and present Majesty : of which it may with 
truth be affirmed, that in no period of our histoiy has the law been 
better administered, or the courts of justice filled with more able 
and upright judges. 

TeMFI/B, 

6/4 June, 1828i 
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2. E. 1080. Po.\ieas. 901. 

T, Outlawry, Bail, Costs. 134. (f) 135. (1.) 143. 
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2. Exception to Bail. 255. 

3. Demurrer Books. 739. 1176. 
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;}7. M. Bail. 266. 

H. The like. 268. 

T - - Ai.ornics. 70. 
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5. Extent hi Aid. 10(52. ‘ 

. 6. Sa7ne title. Id. 
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George II. 
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3. Prisoners, Detainer. 358. 
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696. 754. 
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467. 

7. Ejectment, Appearance. 1220, 21. 

8. Imparlance, Time for Pleading. 468. {b.) 

9. Declaration. 454. \d.) Time for Pleading. 4(57. 

10. Declaration de bene esse, Time for Pleading. 

454. if.) 

11. Proceedings against Prisoners, Supersedeas. 

354. 356. 362. 371. 

33. E. 1760. Bail, Justification. 263. (g.) 

— ■ ■ Bail in Error, Justficationm 1156. 

George III. 

5. M. 1764. Bringing Money into Court. 619. 

Declaration. 454. {d. f.) Thnc for Pleading. 467, 8. 

16. H. 1776. Declaration, Time for Pleading. 468. 

Rules to Reply, Spc. 676. 

Notice of Trial, and Countermand. 757. 

26. T. 1786. Declaration. 454. {d. f) Time for Pleading. 467, (>. 
29. T. 1789. Entering Causes, in London and Middlesex. 817. 

32. H. 1792. Record of Nisi Prius. 818. ^ 

H. 1798. Liability of Bail. 281. 

39. H. 1799. Ejectments, Appearance. 1220, 21. 

Notices of Trial, and Inquiry. 577- 754. 

40. H. Affidavits of ilUterate Perstms. 495. 

13. M. 1802. Warrant of Attorney, Defeazance. 5 X5. 554. 

45. E. 1805. Pi'a'icipes for Subprvnas, Attachments. 157. 
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INTRODUCTION. 


By way of introduction to the following work, it may not be im- 
proper to take a cursory view of the proceedings in persotial ac- 
tions, in the courts of King’s Bench and Common Pleas ; and the 
practice by which they are regulated, from the commencement of 
the suit, to the obtaining of final judgment and execution ; and to 
give some account of the origin and progress of the work, and 
the changes it has undergone in the different editions. 

The general nature of an action is thus given by an elegant 
writer on the law and constitution of England*. “ A person, (let 
“ us suppose,) who has a cause of action, either in a right detained, 
" or an injury done, is determined to bring his action ; and, by his 
" attorney, takes out process against the party complained of; in 
" consequence of which, the party complained of (whom we call the 
“ defendant,) either puts in common or special bail, as the case re- 
" quires. The defendant being thus secured, the plaintiff* declares, 
“ in proper form, the nature of his case. The defendant answers 
“ this declaration; and the charge and defence, by due course of 
" pleading, are brought to one or more plain simple facts. These 
" facts, arising out of the pleadings, and thence called issues, come 
“ next to be tried by a jury. The jury having heard the eri- 
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" dence upon the issue before them, find (we wiD suppose,) a 
" aic/: for the plaintiff: On that verdict, Judgmeni is afterwards 
“ entered. The plaintiff’s eosfjt of suit are then taxed, by the 
“ officer of the court ; and the judgment is put in execwtimij by le- 
" vying on, the defendant's effects, the damages given by the jury, 
“ and the costs allowed by the court ; which being done, there is an 
“ end of the suit, and both parties are once more oijjt of court.” 

The principal proceedings in an action are first, the warrant of 
attorney, to prosecute or defend ; secondly, the process used for 
bringing the dr!itic!<nit into court; thirdly, his appearance and 
hail ; fourthly, the pleadings, beginning with the declaration ; 
fifthly, the issue ; sixthly, the trial, or determination of the issue ; 
seventhly, the judgment ; and eighthly, the execution : To which 
may be added, the proceedings in scire facias to revive the judg- 
ment, or in error to reverse it ; though these are rather to be con- 
sidered as distinct actions, or proceedings, arising out of, than as 
parts of the original suit. The above proceedings are from time 
to time entered on the rolls of the court ; which thence take their 
denomination of the warrant of attorney roll, the process roll, the 
recogmxance roll, the imparlance, plea, or issue roll, the nisi prius 
roll or record, the judgment roll, (on which latter is entered the 
award of execution,) the scire facias roll, and the roll of proceed- 
ings on writs of error, and false judgment. 

Subordinate to these prineiptd proceedings, there are others of an 
auxiliary nature, which occur in the course of a suit ; such as, in 
bailable actmns, the arrest and bail-bond, with the proceedings there- 
on, o;r ag^st the ^riff, to compel him to I'etum the writ, and 
bring in the body. These happen before the plaintiff has declared 
absolutely. After declaration and beibre plea, the defendant, in 
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order to prepare for his defence, is, under circumstances, allowed to 
crave oyer of deeds, &c. or copies of written instruments, call for 
the particulars of the plaintiff’s demand, or claim inspection of pub- 
lic books, court rolls, &c. ; or he may move the court to change the 
venue, consolidate actions, strike out superfluous counts, or bring 
money into court. After issue and before trial, the p]aintiff should 
give notice of i^rial, sue out the jury process, and make up and pass 
the record of nisi prius : and each party should prepare a brief for 
counsel, and svibpoena his witnesses.- After trial and before judg- 
ment, the unsuccessful party may move the court for a new trial, or 
in arrest of judgment ; or for judgment mn obstante veredicto, a 
repleader, or venire facias de novo. 

The variations in the proceedings are occasioned, first, by the na- 
ture of the aetkm, and the parties by or against whom it is brought ; 
as whether it be founded in contract or tort, or be brought by or 
against one or more plaintiffs or defendants, by the assignees of a 
bankrupt or insolvent debtor, or by or against baron and feme, sur- 
viving partners, executors or administrators, heirs or devisees, &c. : 
Secondly, by the mode of commencing the action ; as whether it be 
commenced originally in the King’s Bench or Common Pleas, or re- 
moved thither ffom an inferior court : and, in the former case, 
whether it be commenced by original writ, bill of Middlesex or la- 
titat, capias quare clausum fregit, or attachment of privilege, or 
by bill exhibited to the court, and brought against common persons, 
or peers of the realm, members of the House of Commons, corpo- 
rations, hundredors, attomies, officers of the court, or prisoners in 
the actual custody of the sheriff or marshal : Thirdly, by the nature 
ef the proves used for bringing the defendant into court ; which is 
either a mere summons, an attachment pr distringas against his pro- 
P«rly> or a eapitm ^painst his persmi which latter process, in point 
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bf form, is common or special, ami in effect is bailable or not baib 
able ; and. upon a bailable capias, the defendant is either taken, or 
stands out to process of outlawry : Fourthly, by the appearance of 
the parties ; and whether they prosecute or defend the action in 
pe^on or by 'attorney, or, in case of infancy, by prochein amy or 
guardian : Fifthly, by the course which the proceedings take ; and 
whether the action be prosecuted, or abate by the d^th of the par- 
ties ; or the plaintiff voluntarily abandon it by a discontinuance, noVe 
prosequi, stet processus, or cassetur biUn vel breve ; or make default, 
and suffer judgment of nonpros for not declaring, replying, or en- 
tering the issue, “f judgment as in case of a nonsuit for not pro- 
ceeding to trial ; or the defendant compromise or compound the ac- 
tion, confess it, or let judgment go by default. 

If the action be prosecuted, the variations in the proceedings are 
occasioned, Sixthly, by the nature of the declaration, and subse- 
quent pleadings ; as whether the declaration be common or special, 
and consist of one or more counts, and whether it be in chief or by 
the bye, and delivered or filed absolutely or de bene esse, and whether 
the defendant plead or demur thereto ; and, if he plead, whether it 
be to the jurisdiction of the court, in abatement, or in bar ; and if 
the latter, whether he plead one or more pleas, and whether they 
be general or special ; and if special, whether the replication thereto 
be in denial, or confession and avoidance, or by way of estoppel, or 
new assign the injury complained of ; and whether there be any re- 
joinder, surrejoinder, rebutter, or surrebutter, and of what it con- 
sists : Seventhly, by the nature of the issue, joined upon the plead- 
ings ; as whether it be an issue in fact or in law ; and if in fact, 
whether it be triable by the court, upon nid tiel record; by a jury, 
upon pl(^i^ concluding to the country; or by the bishop’s certi- 
ficate, upon a plea of ne unqueg accouple, &c. : Eighthly, by the 
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mode of tnoily and the proceedings in the course of it ; as whether 
it be at bar or msi prius, or by a common or special jury, or the 
defendant at the trial plead ptds darrein cowtinmnce, or the parties 
agree to withdraw a juror, or refer the cause to arbitration, or there 
be a nonsuit or verdict, and if a verdict, whether it be general or 
special, or there be a special case, bill of exceptions, or demurrer to 
evidence : Ninthly, by the nature of the judgment ; wliich is either 
for the plaintiff or defendant ; for the former by confession, rum mm 
ir^ormaius, or niMl dicit, for the- latter on a rum pros, discon- 
tinuance, rwUe prosequi, cassetur hiUq vel hreve, retraxit, nonsuit, 
or as in case of a nonsuit, and for either party upon demurrer, nvl 
tiel record, verdict, or the bishop’s certificate ; Lastly, by the spe- 
cies of execution ; as whether it be by fieri facias agmnst the de- 
fendant’s goods, by capias ad sati faciendum against his person, 
by elegit against his goods and a moiety of his lands, or by extendi 
facias, or extent, against his body, lands and goods, or in some cases 
against his lands and goods, or lands only. 

The practice of the court, by which the proceedings in an action 
are governed, is founded on ancient and immemorial usage, (which 
may not improperly be termed the common law of practice,) regu- 
lated from time to time by rules and orders, acts of parliament, and 
judicial decisions. The practice is the law of the court, and as such 
is a part of the law of the land* ; and it has been so strictly adhered 
to, that in the case of BewcUeyi, a practice of seven years only was 
allowed to prevail against the express words of an act of parliar 
mentis. The rules and orders of the court are either such as are 

• Jenk. Cent. 295. 2 Co. 17- 4 Co. 93. (6 ) Hard. 98. 2 Ses. Cas. 342. 1 Wils. 
182. 4 Bur. 2672. 

tip. Wma. 207. 223. 

t 2 Str. 755. and see 3 Bar. 1755. this doctrine does not seem to be te- 
nable. See 1 Blac. Com. 76. 7- 1 Chit. Rep. 298. (a.) 
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foj >the regulation of its general praptiee> or au<^ aa ®P^y 
only to *be proeeedit^s in particular causes. Tfie general rules are 
'Confiaed’tn their operation to the court in ivhidi they are made f and 
&C the most piurt respect the mode of conducting the proceedings. 
Hence we find, that acts of parliament are sometimes necessary, to 
Introduce iegulati<ms extending to all the courts, or creating some 
change or alteratkm in the proceedings themselves. And as ques- 
tions arise respecting the regularity of the procee^ttgs, the courts 
are called upon to settle, by judidal decisions, the course of their 
own practice, or to fix the construction of the rules or acts dP par- 
liament which hm e been nmde respecting it. 

Such is the nature of praeiice : upon which it is observable, that 
as the actions and proceedings in general are the same, in all the 
superior , courts of common law, there must necessarily be a great 
uniformity m the practice of each ; and eq>ecially when it is oonti- 
dered, that the courts have in many instances adopted the same 
general rules, and are governed by the same acts of parliament, in 
the construction of which their decisions are for the most ^rt simi- 
lar. The principal differences arise frrnn the miginal eomtiiution 
of each particular court, its jurisdctimi and officers, and tiie pecu- 
liar r«ie« laid down for regulating its proceedings ; and they consist 
•for the most part in the nature of tiie process used for bringing in 
the defimdant, ficc. and the manner in which it is retuntaUe, the 
4imes prescribed or allowed for particular purposes, and tlm modes 
of Ixansacting business 1^ the court or its officers*. 

. In the fiffiowing wmk, it is the author’s intentimi to treat of per- 
sq9UE^j.4U?ti^^.|as4 various means of commrnidng, prosecutii^, 

.r . 1 V-' ■' . *1 ' 

* It lo ^ wlfllied, that many &f these diffei^oes were abolished^ in order 
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defending them, in the courts of King’s Bench and Common 
Pleas, and occaaonally in the oourt of Exdie^er of Pleas : And 
with that view, he has coniddeied the proceedings, in the order in 
winch they present themsdves, and Mlow one another, in the course 
of the suit ; and has endeavoured to explain, not only the principal 
proceedings, but also such as are of a subordinate nature, witli all 
the variations attendant upon each, by a methodical arrangement of 
the several acts of parliament, xvdes of court, and judicial decisions 
respecting them. In stating the mode of commendng the suit, he 
has attended to the jurisdiction of the courts, as it is exercised by 
ori^nal writ, bill, or attachment of privilege. The proceedings 
against peers of the realm, corporations and kundredors, are classed 
under the head of proceedings by originid writ, to which outlawry 
is considered as an indd^t ; and the proceedit^ against members 
of the House of Commons, on the statute 13 & 13 W. III. c. 3. 
well as against atUnrmes and officers of the court, and, in the King’s 
Beich, against prisoners in the actual custody of the sheriff or 
marshal, under that of proceedings by hill. 

The doctrine pleas and pleading, and of demurrers, amend- 
ments and jeo^uk, is considered, with reference to the different 
actions, so far as iqppeared to be necessiwy for understanding the 
practicse of the courts : And the reader wSl here find a full account 
of the practice on motions, and the cases in which the courts will set 
aside or stay the proceedings, the subject oi arhitrcdim, and the law 
of damages and coots, the doctrine of extents, in chi^ and in aid, 
with the proceedings in sdre facias, and error. The proceedings 
in crimintd cases in general, and in real and mxed actions, being 
iovcign to the purpose of this work, are ordy inddoDtally mentioned 
in the course of it. The doctrine of attachments, however, is con- 
sidered, as it arises out of, an4 w connected with, the proceedings 
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in civil suits : A collection will be found, towards l^e end of the first 
volume, of all the cases determined by llie court of Common Pleas, 
on the amendment of fines and recoveries : And the practice in the 
action of ejectment is fully treated in the last chapter. 

This work was originally published in three parts : The first part 
made its appearance in November 1790; and was received by the 
profession, in a manner highly flattering to its author. This part 
contuned the whole of the proceedings in 'personal actions, in the 
court of King’s Bench, previous to the plea ; together with all that 
was peculiar to the proceedings by and against attomies and officers 
of the court, against peers o^ the realm, and meinbers of the house 
of commons, upon the writ of habeas corpus, and against prisoners 
in the actual custody of the sheriffi or marshal, &c. In the second 
part, which was published in November 1794, the proceedings at 
large were continued, from the demand of plea, to final judgment 
and execution ; and the third part, which treated of the proceedings 
in scire fiacias and error, was published in November 1798. 

In the following year, a second edition of the whole work was 
•called for ; in which some parts of it were considerably enlarged, 
particularly those which treated of actions and declarations; of the 
doctrine of arrest; of the proceedings against the sheriff, to com- 
pel him to return the writ, and bring in the body ; of attomies, and 
4he mode of their admission, with their duties, privileges, and disabi- 
lities; of the practice on motions; and the judgment and execution 
•agmnst heirs and tertenants. 


In tlK /Airif ^dition, which was published in October .1803, a new 
.Chaj^ter wos^hisesited, on the removal of causes &(stn inferior courts ; 
•by Writ of eetHpriam and hahem corpus, 'firota'svuiti as were of record. 
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and by writ of 'pane, recwdari facms loquekm, or accedas ad cu- 
riam, from such as were not of record : And this edition was not 
confined altogether to the practice of the court of King’s Bench ; but 
contained an account of the means of commencing actions in the 
court of Common Pleas : and references were occasionally made to 
the rules of that court, and more frequently to the cases of practice 
determined therein, as reported by Lord Chief Justice W tiles, and 
other subsequent reporters. 

The fourth edition was published in January 1808. In this was 
comprised the substance of all the rules and orders of the court of 
King’s Bench, on the subject of practice, from the beginning of the 
reign of James the 1st, down to that period ; and in addition to 
those of the (.’ommott Plesis, which were before referred to, from the 
printed collection, ending in 1 743, it contained all the subsequent 
rules of that court, many of which were never before published. 

Still, however, the publication related principally to the practice of 
the court of King’s Bench. The Author had originally intended to 
treat of the practice of both courts : but was deterred from the exe- 
cution of his design, by the difficulty of the undertaking, and a fear 
of failure from attempting too much. Encouraged, however, by the 
success he met with, he afterwards inserted some of the more recent 
rules and decisions of the court of Common Pleas ; and in the fifth 
edition, published in November 1812, he endeavoured to incorporate . 
Ihe whole of its practice with that of the King’s Bench. For this 
purpose, and with a view to the differences between the practice 
of the two courts, which will be noticed hereafter, particular at- 
tention was paid to the constitution of the court of Common Pleas, 
its jurisdiction and officers, and the process used for bringing in the 
defendant, ftc. . And besides some of the earlier cases of practice. 
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most of Hione toported by Sir George Cooke, the author of the Prae- 
Heal Register, and Mr. Secondary Borneo, were referred to ; and 
ail that were to be found in the reports of Lord Chief Justice WiUee, 
Mr. Segeant' Wilson, Mr. Justice Blackstone, Mr» Henry Black- 
stone, Messrs. Bosanquet & Puller, and Mr. WiUiam Pyle Tam^ 
ton : And lastly, so much of the official practice was added, as the 
Author could jcoUect from the books upon the subject, or was sug- 
gested by his own experience and observation. 

In the sixth edition, which appeared in January 1817 , the pro- 
ceedings in actions by and Against attomies, and against 'prisoners 
in custody of the sheriff &c. and for the remocal of causes from in- 
ferior courts, were placed before the declaration, and time for plead- 
ing in ordinary cases ; and some other transpositions were made, for 
the sake of perspicuity, and in order more clearly to connect the dif- 
ferent parts of the subject. The law and practice of arrest were 
treated of altogether, in the ninth Chapter ; and the motions and 
rtdes of the courts were newly arranged, in the eighteenth ; which 
also included the doctrine of attachments, vrith the mode of proceed- 
ing thereon, and some addition to the practice by summons and 
ordmr. In a subsequent Chapter, a general yievr was taken of the 
r<Hls of ih» courts, on which issues and other matters of record are 
entered^ with the entries riiereon, and by whom, and in what manner 
are made, and the time and mode of bringing in mid docketing 
thmn; and, in the Chapter on executions, the writ of retomo hahendo 
in refJomn was treated of, as well as the writ of Juibere facias pos- 
SthSsianeiH in ^eetment. The stamp duties on legal proceedings, 
haye h^en suma abolished, were also carefully stated in 
edi^ca^ilrap?^ geno'al stamp act. 

In ^ ^idilum, ym puUished in Jamtaiy 1821 , 
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besides other important alteratioiis and additions, which are particu* 
kriy noticed in the pre&ce thereto, the execution by levari facku, 
and the law and practice of extents, in chi^ and in aid, with the 
proceedings thereon, for the crown or its debtor to obtain execution, 
or for the defendant or a third person to resist them, were made 
the subject of a s^arate Chapter ; and, in the following one, the 
writ of scire faeias for the king was treated of, with the proceed- 
ings thereon, for the recovery of his debts, or obtaining a repeal of 
letters patent. 

In the eighth edition, which was published in Jtme 1824, besides 
bringing down the acts of parliament, rules of court, and practical 
decisions, to the end of Michaelmas term preceding, some further 
important alterations and additions were made. The tMrd Chapter 
was divided, and confined, in that edition, to the admission, enrol- 
ment, certificates, and re-admission of attorrdes; their privileges, dis- 
abilities, and duties, with the consequences of their misbehaviour. 
The remainder of that Chapter, con^sting of the proceedings in 
actions by and against attonnes, &c. and for the recovery and tax- 
ation of their costs, was made the subject of a separate mie, being 
the fourteenth. The numerous decisions respecting attormes and 
bail, occasioned considerable alterations and additions in the tMrd 
and twefth Chapters ; and in the nineteenth, there was a new and 
copious arrangement of the cases in which idtachments for contempt 
might be moved for. The Chapter In the former editions, on 
“ motions and rules, &c. and the practice by summons and order, 
&c.” was also divided ; and an additional one formed out of it, being the 
twentieth in the edition, on “ nrotions and rules, &c. peculiar to 
the action of ^ectment, and afiidavits in support of them, and such 
motions and rules as were not necessarily connected with any suit 
in which Chapter was indoded a full account of the motion and rule 
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for setting aside an amamty, mid delivering up the securities to be 
cancelled, &c. with the decisions of the courts, on the statutes 
17 Geo. III. c. 26. 53 Geo. III. c. 141. and 3 Geo. IV. c. 92. 
And, in the thirty-jyih Chapter, an outline was given of written 
evidence, referring to the different books in wliich the subject was 
more fully treated of. That edition too was greatiy improved by 
the insertion of some very valuable notes, and references to MSS. 
cases of practice, never before published, which were kindly com- 
municated to the Author by Mr. Justice Holroyd. Some references 
were also made therein to the reports of Sir Orlando Bridgman, 
and to the first volume of those of the late Lord Kenyon. Of the 
alterations and improvements in the present edition, a full account 
is g^ven in the Prrface. 

■ The general order of the proceedings is the same in the courts of 
King’s Bench and Common Pleas : and the reader will observe, that, 
without breaking in upon that order, the author has first of all 
treated of the practice that is common to both, and then of what is 
jieculiar to each, or different in one from the other of them. When 
the practice is the same in both courts, it is in general so stated, by 
using the word “ courts’’ in the plural number ; and where the pe- 
culiarity or difference between them is considerable, it is commonly 
imde the subject of a distinct paragraph ; but otherwise it is noticed 
in. the smne paragraph, and most frequently at the end of it. In re- 
ferring to the rtdes, they are marked with the initials of the courts 
to which they belong ; and in citing the ca^es, the court in which 
they were derided is in general mentioned. It should still be re- 
membered however, that the practice was originally written for, and 
C(Hifiiieid to tbe court of King’s Bencli : and hence, where the 
" court” is mentioned in the singular number, it must be under- 
stood to mosM tihat courts unless the sul^ect matter appear by the 
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context, or reference to the notes, to relate to the practice of both 
courts, or be confined to that of the court of Common Pleas. When- 
ever the practice of the Exchequer of Pleas is introduced, that court 
is always particularly mentioned. 

For the original cases referred to in the course of the Vrork, the 
profession are chiefly indebted to Mr. Justice Holroyd, the late Mr. 
Seijeant Runnington, the late Mr. George Wilson, one of his ma- 
jesty’s learned counsel, Mx. Abbotrinoyf Lord Colchester^ when at 
the bar, Mr. WiUiam Elias Taunton, and Messrs. MaxtlehSelwyn ; 
whose initials are added in the 'Tahle, to the names of the cases 
they respectively furnished*. The few which are not marked, were 
communicated singly, by other fnends, at different times. 

• The cases of Mr. Justice Holroyd are from M. 16 to E. 37 Geo. III. ; those 
of Mr. Serjeant Runnington, from £. 18 to M. 27 Geo. III. ; those of Mr. Wilton, 
from M. 22 to T. 31 Geo. III. ; those of Mr. Abbot, from £. 32 to £. 39 Geo. III. ; 
those of Mr. Taunton, from H. 40 to M. 49 Geo. III. ; and those of Messrs- 
Maule and Selwyn, from £. 36 to T. 57 Geo. III. inclusive. . 




CHAI*. I. 


Of Actions, and the Time limited for their Commence-* 
MENT ; aivA of Notices qf Action, 


Actions are commonly 4ivided into criminal^ or such as concern ple^s Actions, crimi- 

of the crown, and civily or such as concern common pleas®. And these latter Jj^ar^rsoiial 

arc again divided into rcaly personal, and mixed actions. In a real action, or mixed. 

the proceedings are in rem, for the recovery of real property only ; in a 

personal action, they arc in personam, for the recovery of specific chattels, 

or of some pecuniary satisfaction or recompence ; and in a mixed action, 

they are in rem ei personam, for the recovery of real property, and damages 

for withholding it. Again, in real actions, there is a distinction betw^ 

tliose founded on the possession, and those founded on the absolute pro^ 

periy or right\ 

Personal actions are ex contractu, uel ex delicto; being founded upon Personal actions* 

tracts, or for independently of contract®. Actions upon contracts Actions upon 

are Account, Assumpsit, Covenant, Debt, Annuity, and Scire Jdcias, contract. 

Account lies, at comippn law, against a guardian in "socage, bailiff, or Account. 
receiver, to compel an aewtmt of profits, or monies received by the 
defendant^; and by the Statute 4 & 5 Anne, c. 16. § 27* it may 'be main- 
tained against the executors and administrators of every gniurdian, bailiff, 
and receiver, and also by one joint-tenant and tenant in common, his 
executors and administrators, against the other, as bailiff, for receiving 
more than comes to his just share or proportion, and against bis executors 
and administrators. The proceeding in this action being difiicult. 


" Co. Lit. 284. b. Cowp. 891. 

^ Steph. P/. 8- and see Com, Dig, tit. 
Action, D, 2. 

® 1 Bac. Abr. 26. Gilb. C. P. S, Tlie 
outline here given of personal actions is not 
intended to point out the particular coses in 
which they are, or ftre not maintainable; but 
merely to exhibit a genefal view of them, and 
the form they assume in pleading, to which 
the practice of the courts more imme^tely 
relates. To till up this outline,^ and obtain full 
information on the doctrine of personal ac- 
tions, and the fiiots neecss^ to support tiiem, 
see, besides the mp^e elementary works of 
Mr. Justice mickame, Meeveo, and 
son, the appropriate titles in the Abridge* 
rot. I. 


ments of MoUe, XT Anvers, Viner, and Hacon ; 
Comyns’s Digest; Lord Chief Baron Gil- 
bert's treatises on the actions of dAa and re- 
plevin ; Mr. WiUnnson's Practice in the latter 
action ; the law of Mn JPrius, by Mr. Justice 
BvUer, £tpinasse, and Sdwgn; Mr. Se^eant 
Jfffliams's Notef on Sounders} . ChiUy on 
Pleading, 1 V. Chap, II. and Mr. Beijeant 
Stejfhen^s Principles of Pleading, 12, &c. In 
the action of particular, the con- 

tracts on which it ia founded are very tiiMy 
treated of by MrV Ofiinyn, and the pleadings 
ther^ by,^ Mr. Seijeant , E. terns* See 
also Mr. Moseses treatise on the law of 
actions relat^g to real property. . 

® Co. lit, 172* a. ^ 


Auumpdt, 


To pay money. 


'op-Acitloi»s,.&c. ■* 

expensirt?^ it is now seldom e^Ka$lljr the p^y 
a more beue^clal remedy^, by action for money bad and 
&c«f oTj if the matter be of a complicated nature^ by refKirting 
of equity. It has been ruled, at Nisi Prius, that an action of 
cannot be maintained on a running account betu^een merchants, 
merchant and his broker; the proper remedy being by action of 
aeccuni^: but, in a subsequent case, it vm holden, that whatever doubt 
might have existed on the subject a century back, the action of assumpsit, 
for the balance due on the result of numerous transactions, had been so 
long maintained, that it was now much too late to make any objection 
to it**; and it seems to be now settled, that assumpsit will lie for the 
balance of an account, however volumindias it may be, and that the 
plaintiiF is not obliged to bring an action of account^ • 

Assumpsit, whidi is now become the most common action of any upon 
contracts*^, lies for the recovery of damages, upon promises, express or 
impliie«i, without deed. These promises are various, according to thc*< 
subj^t matter of them, and the considerations upon which they are 
founded. In general, they arc to pay or repay money, or to do or forbear 
some other act. Promises to pay money are by far the most numerous of 
any, and may be classed in the following order : First, the indebitatus 
assumpsit, on a promise to pay a precedent debt, for the sale, exchange or 
hire of cattle or goods, necessaries, works and services, or monies ; or for 
the sale, assignment, or use of lands, &c. : Secondly, the quantum meruit, 
or valebant, on a promise to pay the plaintiff, for the like considerations, 
&& much money as he deserved to have, or, for goods, &c. as much as they 
were reasonably worth : Thirdly, the insimul computassent, on a promise 
to pay tlie sum due on an account stated between the parties. The above 
ate usually denominated common assumpsits : Fourthly, the assumpsit on 
a promise to pay money, in consideration of a legal liability to pay it, 
which may be termed the liability assumpsit^; as upon a bill of exchange, 
(inland or foreign,) banker's draft, promissory note, bye-law, or foreign 
judgment ; or for a fine on admission to copyhold premises, legacy charged 
m land, toll, port-duty, contribution to party-walls, &c.^• Fifthly, 
mutual promises, which are either to pay money, as on wagers or feigned 
iosuoa, or ,to do some other act, as to marry, &c. or to perform special 
agt^eu^nts, charter-parties, policies of assurance, or awards ; the breach 
of which may consist either in the non-payment of money, or the non- 


* 2 Cfka»^ m. and aee GHb. Bvid. lOfe. 
$ 7 eii Tii 401 . 

Arnold 

Taaot lU. S. a and 

In which two pdncifie! 
'Cffrlhl ieoiik audUors, 

8 < 0001 . 

.^"1 foauded 

the 

cai4 I SO. Oil|». C. E 0, 


^ The diflhrenoe baturaea the indsbitaim 
and Hahitiip ammipslt ia Utat ih the formen 
the prombe is founded on k piMsdatidg debt, 
the eondderetion for whi«^ ia stated gene- 
rally; hut hi the latter, the oircutnstanees 
which induct the defendant^ HahSity, are set 
forth in the declaratkiii. 

^ The thdt'fahv^ hitherto 

mentbned, are lor the inost part tnqdkd^ 
those which lbUow< aif generally 
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of ionte other ad;: Sixtbly^ ^oio/ on proBtisefi 
to pa^r inooef^ fimnded on some consideration executed or executory; as 
in consideration of marriage, the sale, exchange or hire of cattle or goods, 
necessaries, forbearance, works and services, or indemnity ; . or for the sale, 
assignment, or use of lands, &c.: which promises may be niade either 
by the party benefited, or by third persons. Prmnises to repay money are To repay money, 
express or implied ; the latter may in general be given in evidence, 
under the common count for money had and received. 

Special Qsmmpsit^, on promises to do or forbear some other act, may To do, or for- 
be considered as they relate to persons, persortal property^ or real prbperty ; 
and are first, to marry, or do some personal service : Secondly, upon a 
sale or exchange of cattle or goods, to accept, deliver, take back, or 
return them ; or upon a warranty, as to their title, quality, or value : 

Thirdly, upon a bailment of cattle or goods, to be kept, either generally 
^ or by way of pledge ; concerning cattle or goods lent or let to hire; or 
against carriers, wharfingers, farriers, &c.: Fourthly, to provide necessaries, 
for the plaintifiT, or for third persons : Fifthly, to forbear to sue, or give 
time for the payment of a debt : Sixthly, to perform works ; under wliich 
may bo classed promises made by professional persons, as attomies, 
surgeons, &c.; or respecting personal or real property : Seventhly, upon 
a retainer, to serve or employ : Eighthly, to sell, assign, or exchange 
lands, &c.; or by or against landlord or tenant, to take, let, hold, repair, 
cultivate, or quit them : Ninthly, respecting real or personal securities : 

Tenthly, to account for the profits of lands, or for money or goods, &c.: 

And lastly, on promises af^ndemnity. 

Covenant lies for thb ‘lecovery of damages, upon contracts by deed. Covenant. 

This action is founded upon articles of agreement, awards, charter-parties 
of afireightment, policies of assurance, indentures of apprenticeship, leases, 
mortgages, &c.; and is either for the non-payment of money, or for not 
doing or forbearing some other act. 

DeM lies for the recovery of a sum certain: First, on records; as jttdg- Debt, 
ments, or recc^izances : Secondly, on specialties; as single bills or bonds, 
by or against the parties or their personal representatives, or against heirs 
or devisees ; or upon articles of agreement to pay money, leases, mortgages, 

&C.: Thirdly, upon simple contracts; as for services and works, monies, 

&c. it being a rule, that wherever indebitatus assumpsit lies, debt will also 
lie ; or, by the payee against the drawer, on bills of exchange, bankers’ 
drafts, or promissory notes, expressed to be for value received, or on bye« 
laws, or foreign judgments, or for fines and amerciaments, Or lastly, 
it is founded in makficio: and lies against sheriffs, &c. for escapes after 
jud^^ent; or U|jiba acts of parliament, by the parties grieved mr common 
infbrme^i 

Annuht is an action which lies for th^ recovery of an annuity, or Annuity. 

- ymly payment of a certain sum of money, granted to another in fee, for 
life or years, bhaiging the person of the graatm: only; ^d it may be 
brought by the grsmtee or his heirs, or his or thiar grontee, against the 



Scire facias. 


Actions for 
wrongs. 

Case. 


To persons. 


•' of 

grsntor or his heirs*, ihis action is at jpreseht oui 'diTtui^i bftisg Sl^r* 
setled bjr the action of debt or covenaiU. But d^t docs not lie at cammira 
law, nor by stat.SAunc, c. 14. § 4. for the arr(B& of On annuityor yearly 
rent, devised to payable out of lands, during the life of to whom 
the lands are devised for life, S» paying the same theri^ut, so lotig as the 
estate of freehold continues K Scxbe Facias lies by or against the parties 
or their representatives, to have execution on a judgment, statute or re- 
cognizance, for the sum recovered, or acknowledged to be due. 

Actions for wrongs are Cujpc, Detinue 3 Replcvtn, and Trespass vi ef 
armts. 

Actions on the case are founded on the common law, or given by act of 
parliament ; and lie to recover damages, for consequential wrongs or torts, 
to persons individually or relatively ; or to real or personal property, or 
some right or privilege Incident thereto. These actions arc either ex 
delicto i or quasi ex contractu : and they are said to arise from mal-> 
feazance, or doing what the defendant ought not to do ; non^featance, 
or not doing what he ought to do ; and mis-Jeazance, or doing what he 
ought to do, improperly ; and they are commonly for doing or omitting 
something contrary to the general obligation of law, the particular rights 
or duties of the parties, or some implied contract between them. To 
persons mdimdually, ex delicto, they are for some consequential hurt or 
diimage, arising from public nuisances, or keeping mischievous animals'^ ; 
in nature of conspiracy; for malicious prosecutions, of civil suits or 
criminal charges ; libels, scandalnm magnaium, or decimation of common 
persons; against justices, or other officers, for refusing bail, ^c.; or, 
quasi ex contractu, against surgeons, &c* for improper treatment. To 
* persons relatively, ex delicto, they are for seducing, enticing away, or 
harbouring wives or servants, per quod consortium vel stthitium amisii 


® Co. Lit. 144. b. 

4 Maule & Sel. 113. and see 6 Moore, 
335* 9 Brod. & Bing. 130. S. C. wliere the 
annuity was created by graral. See also 
M^QeL 493. 


^ This and some other of the wrongs here 
mentioned, as illfiscting persons, may and do 
frequently affect personal property. And on 
the other hand, some of the wrongs hereafter 
referred to, as affecting pers&nal property, may 
and do sometimes affect persons, as negli- 
gence in riding horses, and driving carriages, 

&Ca 

f In the former editions of this work, ac- 


> lions for criminsd ebnyersation, debauching 
, btnd beating or imprisoning wives 

consonitm vet serviHum 
1,^ vim tile head of actions 

in princijiie seem to 
.. u,, ^ . . 1 . ’ , ■ ; masons'; l%st, ' that 


be; 


mediate, but consequential : Secondly, that the 
plaintiiF may declare for them by hill, willi a 
^uod cum, which is not allowed in trespass .* 
2 Salk. 63(3. 1 Sir. 621. Thirdly, that in 
these actions, the plea of the statute of limi- 
tations is not guilty within sir years ; 2 Wils. 
86. 2 Bur. 763. 9 Ken. 971. BuL Ni. 
Ftu 28. S, C. 6 £a|tr 887. S. P. semh. and 
not, as in trespass and assault, within four 
years ; 2 Salk. 420. And lastly, that though 
the plaintiff should riot recoVer/w^ shillings 
damages, he is nevertheless entitled to full 
costs, 1 Salk. 206. 2 Ld. Haym.' bsi. $. C. 
8 Wils. 819. 8 Blac. llep. 854. S. C. and 
see 2 Durnf. & East, 167. 5 Burnf. & East, 
961. 5 East, 45. 6 East^ 251. 387. 4 
Bowl & Byl. 216. But as these actions, in 
point of form, are laid vi et armis and contra 
jmeern, it has been determined, that they arc 
to ber considered as actions of tre^ms ; 2 
'iNew Hep. C. P.' 476. And accordingly ft is 
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Ta property, ex delicto, they are actions of ire/eer and conver- Topcisonalpro- 

sion ; for negligettcc, iu riding horsey driving carriages, navigating vessels, 
w performing works ; a^^iinst sheriffs and other oifioers, for escapes, false 
returns, or taking insufficient pledges, &c. : for excessive or irregular dis- 
tresses, pound breach and rescue of distresses for rent or damage feasant ; 
rescue of prisoners ; unlawfully exercising trades, or infringing patents, 
copyrights, &c. ; false and deceitful representations ; or on the statute 7^8 
Geo. IV. c. 31, &c. : or quasi ex contractu^ for deceit on the sale of cattle * 
or goods, or immoderate use of them, when lent or let to hire ; and against 
innkeepers, carriers, by land or by water, wharfingers, farriers, 6cc. To To real pro- 
jTcjal property corporeal^ ex delicto^ they are for nuisances of a private nature, 
to houses, lands. See, to the prejudice of the plaintiff's possession or rever- 
sion; or on the statute 7 & B Geo. IV. c. 31, &c.: or quasi ex cmlraciu, 
against tenants, in nature of waste ; for not repairing fences, or for not 
carrying awaylithes, &c. And to real property incorporeal, ex delicto, they 
arc for disturbance of common of pasture, &c. ways, offices, franchises, 
toils, ferries, and scats in churclics. 

Detinue lies upon a purchase, bailment, or finding, for tlxe recovery Dciijiue. 
of goods in specie, or damages for detaining them.- And in this action, 
when the goods arc alleged to have come to the defendant by finding, it is 
sufiicient for the plaintiff to prove that they came to him by wrong ; at 
least, unless the finding be traversed ^ Replevin lies to recover Ktpleviu. 
damages for an immediate wrong, without force, in taking and detaining 
cattle or goods, under a distress for rent, or damage feasant, Sic. ; and 
answers to the action of trespass de bonis asportatis. It seems, that a 
writ of replevin may be properly brought, not merely where there has 
been a distress, as is generally imagined, but in all cases where a person 
takes goods out of the |)ossession of the party who applies for the writ, 
upon his giving security, until it shall appear whether the goods are 
rightfully taken: but if A. be in possession of goods, in which R. 
claims a property, replevin is not the proper writ to try that right 
Trespass vi ct armis lies to recover damages for immediate wrongs, Trespas:., vi et 
accompanied with force ; to the person, by menaces, ussault, battery, 
wounding, mayhem, or false imprisonment ; to real property, as houses, 
lands, fisheries, or watercourses ; and to personal property, by destroying, 
damaging, taking away, detaining, or converting cattle or goods. 


holden, that a count may be joined therein 
for breaking and entering theplaintilTs house, 
or other trespass, vi et amm: Jd. ibid. 2 
Maule & SeL 480. 3 Campb. 520. n. S. C. 
in like manner as trespass and rescue may 
be joined, 2 Lutw. 1249. 1 Ld, Raym. 83. 
though the, consequences of a rescue seem to 
be properly th4 subject of an action on the 
ease. 

i New C. P. 140. 

^ 1 Scho. & Lei; 820. 21. n. 81^7. and 
ace 2 Stark. JV/. Pri, 288, where, in an ac- 


tion of trover for books of account, Lord 
EUenborov^h intimated, that the bringing an 
action of trover was not the most convenient 
remedy in a case of this nature ; and said, 
that h^e bad heard Mr. WoHlace express his 
surprise, that the remedy by rqilevm was not 
more frequently resorted to, by means of 
which the party tnight obtain possession of 
the specific chattel of which he had been de- 
prived, instead of an action of trovert in 
which he would recover damages only. 



aote should bo by the {atn^ iwitib ivb^ 

«hom hmAt — — ^ ^^’“8’ or, if desd* by hb^ ooeatoro <» ndnd- 

^ ’ »i»t*»toi»f And it should he htougU agaia^ l*e pftrty trho wade the 
eontraet, or, if he be dead, against his exeeutora or aduiinistratevs * ; or, 
witcie there are upon a bond, Bgaimt bis he^ and devisees. Where there are se&erol 
several pardes. to a ooiltraet, the action should be brought by or against all* of 

them, if living^; or> if some are dead, by or against the sumvors*^: 
And an action may be brought by or against a surviving partBer> for bis 
own debt, as wdl as for that which was contracted in the life-time of the 
decea^<^. If an action be breaght upon a joint contract, one of 
several partners *, or assignees of a bankrupt ^ the plaintiff will be non- 
suited, or have a verdict against liim; But if one of several plointiflh be 
mis^nanted^ thk is the subject of a plea in abatement, and not in bar s : 
And if an action be brought against one of several partners,' or assignees, 
lie can only plead in abatement ; though the plaintiff knew, and even 
contracted with the other partners K In assumpsity by one of two sur- 
viving partiiers, the fact of the plaintiff's being a surviving partner, must 
be stated in the declaration ; and therefore, a count for goods sold by the 
plaintiff to the defendant, is not supported by proof that the goods were 
sold by the plaintiff and his deceased partner ^ : But under a declaration 
containing only mie set of counts, charging the defendant in his own 
right, the plaintiff may recover one demand due from the defendant indi- 
vidually, and another due from him as surviving partner K It is also a 
rule, that, as a man cannot sue himself, an action cannot be maintained 
by several plaintiffs, on a joint contract, where one or more of tliem arc 
By assignees. liable, with the defendants, to the performance of it A contract, being 
a chose in action, was not assignable at common law, so os to entitle the 
ass^gfiee to an action in his own name ^ : but there was an exception to 
this rule, in the case of fenaign bills of exchange, upon which an action 
might have been maintained, in the name of the indorsee : And the same 
doctrine was afterwards applied to inland bills ° ; and extended to pro- 
missory notes, by the statute 3 & 4 Anne, c. 9 : and, by other acts of 
parlkment, actions may be maintained by the assignee of the reversion, 
car against the a^iSignee of a lease, where the covenants run with the laiid^; 

“ 1 Wms. Saund. 5 Bd. 516. a, (1). » 6 Maule & SeL 45. 

b M 291. b. (4). anil $ee 4 Barn, & Aid. 2 Adc. 610. 6 Bur. 261 1. 2 Blac. Hep. 
437. 0 Moore, 332. 3 Barn. & Cre^i. 363. 047. 5 Durnf. & Bast, 640. 1 W^ns. Saund. 

6 Bowl & Ryl 162. S. C. 7 Bowl. & Ryl 6 Ed. 291. c. d, 

144. ^ 4 Barn. & Aid. 374. and see 6 Moore, 

* 2 Wms. Saund. 5 Ed. 121. e. (1). 382. but see ^ 679. 

f irdding Vi Vaughan, B. 22 Geo. III. ^ 1 Barn. & Aid. 20.^ and see 7 Moore^ 

2 CUk Eep. 436. S. C. 6 Burof. & 158. 3 Brod. & Bing. 302. S. a 

; Pj^403. 1 Esp. R^. 47. S. Q. 6 Bumf. < 2 Bas. St Pul 120. 124. (c). 6 Taunt. 

697. 2 Marsh. 310. S. C. 6 M)ore, 334. 

’j .'too. 1 Wms. Satkod. S Bd. “ For thi|^doctnpe as to the assignment of 

‘ ' ?*'' choses in action, sec Ghllty en UUs, p.7, &c. 

•';» s Staib.' Mfmm. •jcau. ■ , 

.S,,C.> .• " sut. 38 Hm. vm. c. 84, 
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tiNb as${g«iees of a baU*, or rfeptoviitS bond^ or of tbooflfecta of a 
banikrapt% or insolvent debtor**: But a trustee under the Soo/oA bank* 
nipt act, (54 Oeo. Ilf. o. 137.) cannot sue, for a chose in actdo^ in his 
own name and upon the contract of a bankrupt, or insolvent debtor, an 
action does not lie against his assignees. 

-By statute 64 Geo. III. c. 170. § 8. all securities gken or received 
for indemnifying any district, parish, township, or hamlet, for the 
maintenance of any bastard child or children respectively, or any cx- 
penses in any way occasioned by such district, &c., by reason of, the 
birth or support of any bastard child or children born within such 
** district, &c., or chargeable thereto, are declared to be vested in the 
overseers of the poor of such district^ &c. for the time being ; who are 
" authorized to sue for the same, as and by their description of overseers 
of such district, &:c. : And such action, so commenced by such over- 
seers, shall in no wise abate, by reason of any change of overseers of 
such district, &c. pending the same ; but shall be proceeded >in by such 
overseers for the time being, as if no such change had taken place.” On 
this statute it has been holden, that an action on a bond, to indemnify a 
parish against the expenses of a bastard child, must be brought in the 
names of the overseers for the time being, and not of those to whom the 
bond was given Also, by statute 59 Geo. III. c. 12. § 17* in all 
actions, suits, indictments, and other proceedings, for or in relation to 
any buildings, lands or hereditaments, purchased, hired or taken on 
lease, by the churchwardens and cs)crseers of the poor^of any parish, by 
“ the authority and for any of the purposes of that act, or for the rent 
thereof, or for or in relation to any other buildings, &o. belonging to 
such parish, or the rent thereof ; and in all actions and proceedings 
upon or in relation to any bond, to be given for the faithful execution 
of the office of an assistant overseer, it shall be sufficient to name the 
churchwardens and overseers of the poor for the time being, describing 
them as the churchwardens and overseers of the poor of the parish for 
which they shall act, and naming such parish ,* and no action or suit, 
&c. shall cease, abate, or be discontinued, quashed, defeated, or impeded, 
by the death of the churchwardens and w'^erseers named in such pro- 
ceeding, or any of them, or by their removal from, or the expiration of 
“ their respective offices.” On this statute, where a declaration in ejects 
ment, by churchwardens and overseers, contained two sets of counts, one 
describing them by their office^ without their namesy and the other by 


Stat. 4 & 5 4nn. c. 16. | SO. 

^ Slat 11 Geo. II. c. 19. § Sa. 

Stat. 1 Jac. 1. c. 15. § 13. 5 Geo. 11. c. 
SO. § 3. 6 Geo. IV. c. 16. § 6d. And see 
«tul. 3 Geo. IV. c. 81, § 11. 4 Geo, IV. c. 
16* § 8^. authorizing the assi^ii'eesof one or 
more members of a iimi, to Uie nainetr of 


partners in suits ; indemnifying them against 
the ^yment of costs. 

« Stat. 64 Geo. III. c. 88. § 17. 7 Geo. 
IV. c. &% § 24. 

” 6 Maule A Sel 186. 
f S Moore, 81. S Taunt. 691. SL C. and 
see 6I>owl. & liyl 188. 


I5y parish 
lieers. 
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By, or agatntt, 
trustees of 
friendly sode» 
ties* 


PuUie comps* 
flies* 


Trustees, and 
commissioners, 
of turnpike 
roads. 


j emit heid> after Tcidiet; that die 

if oayj ivas aured^ 

r soeietm^ the trustees ot the ii^tilation for the 

dale being ate authoriaed, hj the statutes 33lGfeo; III. c. $4. | Ih and 
S9 Qesh III* c. 128. § 7* to bring and d^end^ or eause to be brought 
mr defended^ mf aetion^ uiut or prosecudon^ erindiud as mil as civil, 
inlaw or or concerning the property, right or claim, 

of (Hr belonging to, or had'% such institution ; and snob persiEm or per* 
*^* .00118 so appointed shall and may, in all cases concerning the property, 
right or claim aforesaid, of such institution, sue and be sued, plead and 
be impleaded, in his, her or their proper name or names, as trustee or 
** trast^s of such institution, wit)iout other description : And no such 
sn^l^O* shall be discontinued or abate, by the death of such person or 
peiMias, or his or their removal from the office of trusted or trustees; 
but the same shall and may be proceeded in, by the succeeding trustee 
^ or trustees^ in. tte proper name or names of the person or persons com- 
mencing the same : And such succeeding trustee or trustees shall pay 
'' or receive like costs, as if the action or suit had been commenced in 
** his, her or their name or names, for the benefit of, or to be reimbursed 
from, the funds of such institution/' In an action of debt, on bond 
given to the plaintifF as treasurer of a friendly society, the defendant 
pleaded, that the rules of the society had not been confirmed at the quar- 
ter-sessions, pursuant to 33 Geo. III. c. 54. ; and the court held, upon de- 
murrer, that the plea was bad, the bond being a good bond at common law 
In actions by or against jiuhlic companies, as the West India^, London 
Dock^, or Insurance^ companies, &c. the plaintiffs or defendants are fre- 
quently authorized and required to sue, or be sued, by or in the name of 
their treasurer, or clerk: And; by the general turnpike act®, “ the trus- 
tees and commissioners of every turnpike road may sue>and be sued, in 
the name or names of any one of such trustees or commissioners, or of 
their clerk or clerks for the time being ; and that no action or suit to 
** be brought or commenced by or against any trustees or commissioners 
of any turnpike road, by virtue of that or any other act or acts of par- 
liament, in the name or names of any one of such trustees or commis- 
'' sioners, or their derk or clerks, shall abate, or be discontinued, by the 
'' death, removal or act of such trustee, &c. without the consent of the 
said trustees or oummissioners ; but that any one of such trustees, &c* 
riiall always bl deemed to be the plaintiff or plaintiffs, defendant^ or de- 
. fendants, (as the case may be.) in every such action or suit : Provided 
, llwaySj that every such trustee, &c. shall be reimbursed and paid out 

; ? a Dowt ^ Hyi 708. < 1 39 Geo. m. c. Ixbc. $ 184* 

we suit 57 Geo. lU. e. ISO. $ 8, « 39 & 40 Geo. III. c. xWiL § 150. 

UOA dsfendiig actiom, 5;c, by ' 53 Geo. III. c. eexvi. 3 Barn. & Crea 

^ Slwtuigv JSankt* > \ 178. and see 4 Barn. & Ores. 963* 7 Dowb 

m. dp Eyb S76. a' C. 

i c. V ^ ® 3 Geo. IV. c.' m § 74. 
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OS Avmm, &c, 

^ o( llie vsdnijBS belonging to the tampike md for Mrhicli he <n they 
diall act^ all such costs^ charges and expenses^ as he or they idiall be 
put unto, or become chargeable with oar liable to, by reason df his or 
their being so made plaintiff or plaintiffs, defendant or defendants.” 

In Ireland, by the statutes 5 Geo^ IV. c. 73* 6 Geo. IV. c. 42* § 10. Societies or 

societies or partnerships, farmed under the authority of those statutes, 
may sue, and be sued, in the name of any one of thmr public officers* And In Scotland, 
by the statute 6 Geo. IV. o. 131. joint sto^ societies or partnerships iif 
Scotland, may sue, and be sued, in the name of the firms severally used by 
such societies or partnerships, or in the name of the pianager, cashier, or 
principal officei;. of such society or partnership. 

For tvrmgs, independently of contract, the action must be brought by For wrongs, 
the party to whom the injury is done, against the party doing And 
if either of the parties die, the action is gone ; for it is a rule, th^t actio 
personaUs moritur cum persond \ But there arc some exceptions to this 
rule, chiefiy arising from an equitable construction of the statute 4 Edw. 

III. c. 7* by which executors shall have an action of trespass, for a wrong 
done to their testator *». Where several parties are jointly concerned in 
interest, or have suffered a joint injury «, they may and ought to join in 
the same action ; and if they do not, the defendant may plead in abate- 
ment, but cannot otherwise take advantage of the objection And as 
wrongs are of a joint and several nature, the plaintiff may proceed against 
all, or any of the parties who committed them ; and it is no pica in abate- 
ment S or ground of nonsuit that there are other partners not named. 

In bringing actions by or against husband and wife, the rule is, that 
wherever the cause of action would survive to or against the wife, they 
ought in general to sue or be sued jointly ^ ; and this rule holds as well 
with regard to contracts as wrongs. But sometimes, and particularly 
where the cau^e of action arises during coverture, the husband is allowed 
to bring the action in his own name, or in the joint names of himself and 
his wife •*. 

The plaintiff has in some cases his election, to bring one species of ac- Kloction of ac- 
tion or another for the same cause ; as in actions upon contracts, he may 
bring assumpsit or debt upon a simple contract, or dd^or covenant upon a 
specialty, for the non-payment of money ; Or, if the breach of a simple 

^ 1 Wms* Sauna. 5 Ed. 216. a. (1). F. 365. 6 Durnf. fk East, 360. 1 Wms. 

^ 2 Bac. Abr. 444, 5. and see Cowp. 375. Saund. 5 Ed. 201. e* ^nb. contra, 

1 Wms. Saund. 5 Ed. 217. 4 Moore, 532. ^ 3 East, 62. 6 Moore, 141. 3 Brod. & 

2 Brod. & Bing. 102. S. C. Bing. 54. 9 Price, 408. S. C. and see 3 

2 Wms. Saund. 5 Ed. 115. 1 Vent, Campb.29. 1 Bing. 143. but see 12 East, 

167. 2 Lev. 27, S. C. 1 Raym. 127. 2 80. 462. 2 Mwah. 486. temb. contra. 

VTiIi. 414. 2 Wnuk ./Saund. 6 Ed. 116. (2). < 1 ITib. 224. 2 WUa. 227. 

^ 6 Dumf. & East, 766. 7 Durnf. & ^ For a more particular account of the 

East, 279# 5 East, 420. 1 Wms, Saund. 5 j)artie8 to the action, whether upon contracts 

Ed. £91. k, ^ or for wrongs^ see 1 Wms. Saund. 6 Ed. 

^ 5 Dumf. & East, 649. #Chit. Eep. 1. 291, 5. ( 4 ). 2 Wms. Saund. 5 Ed. 116. (9)- 

and sec 6 Moore, 141. 3 Brod. &, Bing. 54. and 1 Oiit. 4 Ed*. Chap* 

0 Price, 408 , S. C. but sec 2 New Hep. C. 



'OT ^ 

mrni^ lie Bi«f dediart «»^4ir eoie ^ 

die^||lee^eb^^ at ftr deceit m die ittle ef eattk cit gertte> of 

mtaedeiete nee of ihasa^ when lent or let to hire ; aad againet attemies^ 
esatiensy nrliardiigera^ innkeeper d£C. And rthene oaltle or goods are 
im>iigfhUf taken and detalnedj, he my faring irecftm «t» et armis^ repk^ 
vin, irmeeg ordMooe/ ot, if they ate ccmtertod Into xneney^ he may 
wve the imk «kid fating aeeumpeif finr mcsiey had and received K Bnt 
the pldntiff Imvii^ em 1^^ cannot afterwards bring an^p 

other species of a48tion &r the same eatise> eitW whilst theibrmer is de- 
pending, or after it has been determined. And it is a rule, that the party 
ap]|^ying for an infimmUum shall be understood to have made his eleetiim, 
and waived his rem^y by adiony whatever may be the fate of the mo- 
tion for the informatioa, unless the court think fit to give him leave to 
Ining tm action ^ 

The law is said to abhor circuity of action ; and therefore if the obligee 
of a bend t)ovetiant generally not to sue upon it, this shall operate as a 
release, and may be pleaded in bar of the action ; for if it operated only 
as a covenant, it would produce two actions*^. So where, to debt on bond 
for SOOl*, the defendant pleaded, that after the making of the bond, the 
plaintifiF by indenture covenanted^ that if the defendant should at such a 
day pay 100^ the obligation should be void, and alleged that he paid the 
moufly at the day ; and upon demurrer, it was insisted for the plaintiff, 
that the indenture, being made after the bond, could not be pleaded in 
bar ; but all the court held, that the defendant might well plead it in bar, 
without being put to the action of covenant, by circuity of action^. But 
if A. and B. are jmntly and severally bound to C., who covenants with 
A. only, that he wOl not sue him, this is not construed to be a release, for 
there is still a remedy mi the bfed against B.*" : And so where a man 
becomes bound to another, who covenants not to put the bond in suit be- 
fore Miekaelmas, and the obligee nevertheless brings ddtt on the bond be- 
fore that time, the defendant cannot plead the covenant in bar, but must 
have recourse to an action upon it e. 

It ia a rule, ihat several counts may besomed in the same dedaration, 

diescy of adoyliag peiticular forms of action, 
in order to pbtain the security of bail. 

^ Bex v« Sfparrow and another, H. SB Geo. 
III. K. B. And see further, as to the dec^ 
turn ol actaons, Com* Big. tiu Aeiion, M. 1 
Chit. PL 4. Ed. 188. 

« 1 Burnf. ex4 Bast, 44S. 

* Croi' I^io. COS. 

»88alk.C70. 1 Ld. Eaym. 600. 12 Mod. 
Cdl. & C. 6 Bumi: & East, 168. 

« And. 807.;^. 316. Cro. S)iz,S52. & a 
and see further, as to eircuUy of aeden, 2 

Wsaa. ^aundL 6 E 4 . 14 ^ (2)* ^ Bamf. & 
Eastern 


• g 318. 3 Will. 643. 1 Bumf, k 
East, 274ii» , But where the substantial ground 
of aetien is the pkinfiff cannot, by 

declaring ia am, rVEi&B a person liable^ who 
WtoUl not bane bom liaBe on his promise: 
Ifime k ec, whess Ihc phdnde’ declared that, 
agntod f« asshaage mares whh the 
titos totter, by fidsely varrantiag 
brli^sd, weU knowingher to be 
i||^^ CMy 4 »d ftouduUmtly deceived 
to vm hoidfes, ihu m« 
ill bar to tbe^tioiui 

,,r ™ r' "T 'IIS' > Hf ' 

■'> 'i&SL: M. A^d.'soe 

I C0, 4l^*;'as to 'tho.cspe" 




for pmHed ^ ^ iwrfterff ^^ Thws^ ia 

aetams tip^m eoniractj the plaiatif ate jr jm as vmnf dlferalt 4Miiii|ts m 
he has causes of action^ in accounts so likewise in a$mmpii(, or in cooc^ 
nanti debt, annuky^ or sdre Jaciac : And there is n esee where it was 
hdden, that debt and detinue might he joined in the same aetioat* In 
like manner, in actions for fvro^r indcfendentljr of eentraetb the plaintiff 
may join as nuiny different counts as he has causes of actioii in caee^ cm in 
detinue^ replevin, or treepaee: And he may join treepaee and battery of 
his servant, per quad eervitium ameit S or trespass and rescue^, in the 
same dedaiation* But, with the exiseptions before mentioned, counts 
in actions upon eontraet cannot be joined with counts fox ivrpngs inde- 
pendently of contract* ; nor can counts ia any one species of these ac- 
tions, be joined with counts in another. In a' declaratioa mi the caee, one 
count stated, that the plaintiff, at the request of the defendant, had 
caused to be delivered to him certain swine, to be taken care of, for re- 
ward, by defendant for plaintiff ; and in consideration thereof, defendant 
undertook and agreed with plaintiff, to take care of the said swine, and 
re<^deliver the same on request ; and the court held, on motion in arrest of 
judgment, that this was a count in assumpsit, and could not be joined 
with counts in case 

Wherever several counts may be joined in the same doelaration, for 
different causes of action, there is always the same process by original 
writ, and in general the same plea or general issue, and the same ju^ 
merit And hence, rules have been framed, in order to determine what 
different counts may or may xiot be joined in the same declaration, from 
the similarity of the process, the plea, and the judgment. In one case, 
it was said by Lee, Ch. J. that the true way to judge of this mattmr is, 
that whenevei^ the process and judgment are the same on two counts, they 
may be joined ,* otherwise they cannot K But it being found that the 
similarity of the process afforded but a very follible criterion, there being 
the same process of summons, attachment and distress, in actions of ac- 
count, covenant, debt, annuity, and detinue, and the same process of at- 
tachment and distress in actions of assumpsit, case, and trespass, none of 
which can be joined, it was said in a subsequent case, by Wilmot, Ch. J. 
that the true test to try whether two counts can be joined in the same 
declaration, is to consider and see whether there be the same judgment on 
both ; and if there be, he thought they might be well joined \ But in 
a later case, the court of Common Pleas were of opinion, that the rule 
or test to try whether two counts can be joined, as laid down in the for- 

* 2 Wms. Ssund. 5 Ed. 117. a. is «lso a writ in the register, de ttfove 

^ Bro. Ahr. tit. Joinder ins aedomt 97. Gilb. duetdt eum hotds F* K. S9. But this 
C. P. 5. 1 Bac. Abr* SO. But troiver and writ has been said to be against law. 2 SaUc. 
efennue cannot be Joined. Willes, 118. And 637. 

in order to join cfeftt and deUmte, it seems * 5 Bara. & Aid. 662. 1 DowL A ByL 
th^mnst be both founded eentnet. 282. S. C« 

* Cm. Jac. 501. Aleyn» 9^ 1 Bac. Abr. f 6 Barn. & Cres. 266. 

30* 2 New Rep. C. k 476. ante, 0. >|Wib*252. 

•* 2 Lutw. 1249. 1 Ld. Ri^m. 63. there * 8 Wits. 321. 
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to6 Wge, and 'not nmm 

fi* fliii t^bn J)«d)fd>ly was, ehat theft is the samejud^iaent, fef daai^ 
iind cd»tg, in acticms of covenant, case and trespass, &ad the 

mme entry of a misericordm in the three £rat of these actions^ and yet 
no two of them can be joined* Therefore, itt a still later case^ a new cri^ 
terion was substituted ; and it was said by BuUer, J. to be univei^ly 
true^ that wherever the same pleo may be pleaded^ and the same judg^ 
ment given, on two counts, they may be joined in the same declaration ^ 
But even this rule is not alt(^ther unexceptionable ; for it is clear that 
case and trespass cannot in general be joined, although the some plea of 
not guilty of the premises will serve for both, and there is the same 
judgment in each, for damages and costs ; and though in general the 
judgment in trespass is quod capiatur, and in actions upon the case, quod 
SH in misericordid S yet sometimes there is an entry of a capiltiur in case, 
as well as in trespass It* should also be observed, that this rule is 
merely oiHrrrmtive ; and it does not hold e converso, that different counts 
cannot be joined, unless there be the same plea and judgment on all of 
them : for it is holden, that debt on record, specialty and simple contract, 
may be joined, although they require different pleas ^ ; and in debt and 
detinue, which may also be joined, not only the picas, but the judgments 
arc different The nature of the causes of action therefore should be 
attended to, in order to determine whether different counts may or may 
not be joined in the same declaration : and, with the exceptions which have 
been noticed, it may safely be laid down as a general rule, that wherever 
the causes of action are of the some nature, and may properly be Uic sub- 
ject of counts in the same species of action, they may be joined, otherwise 
they cannot. 

In order to join several county however, in the same declaration, it is 
necessary that they should be all of them in Ike same right ^ ; and upon 
that ground it is holden, that a plaintiff cannot join in the same decla- 
ration, a demand as executor, with another which accrued in his own 
right ** : and such misjoinder of action is a defect in substance, and there- 
fore bad on a general demurrer, or in arrest of judgment, or on a writ of 
error But a count for money had and received by the defendant to the 
use of an executor ^ or for money paid by the plaintiff as such, to the 
use of the defendant may be joined with a count on a promise to the 
testator. So, a count upon a promise to the plaintiff as administratrix, for 


Wils.864. 

^ 1 Puraf. & East, a?6. aud see S Wms. 
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by h&t tf t^t tbe death :o£ tW fadiestale, may bo 
joined >with a count upon an account stated with bf^r as adiuii^stratrix; 
for the damages and costs when recovered will be assets ^ : and it is a 
rule^hat where the transaction has. been entirely with cxecutprs or ad- 
ministrators in their representative character^ and not in their personal 
cha^ctcr^ or altogether in their personal character^ tho counts may be 
joined Three executors having order^ to bo sold as the goods of 
their testator, afterwards sued for the amount^ without styling themselves* 
executors, and without joining a fourth executor^ who was named in the 
will ; and the court held they might recover 

An executor or administrator may declare as such, on on account stated 
by the defendant, with the testator or intestate, or with the plaintiff, of 
monies due to him in his representative character And where a testa- 
tor or intestate has stated an account, it is usual to declare for the ba- 
lance, against his executor or administrator. Or, if an executor or admi- 
nistrator state an account of monies due from the testator or intestate ®, or, 
as it seems, of monies due from himself in his representative character he 
may be declared against as such, for what appears to be due. And, in any 
of the above cases, other causes of action, in the same right, may be joined 
in the declaration. But a count upon an account stated with the plaintiffs, 
iweeuiors, &c. not saying as executors, &c. cannot be joined with counts 
on promises to the testator ; for it is no allegation that the promises were 
made to the plaintiffs in their representative capacity ; and, under such a 
count, proof might be given of an account stated with them individually 
And a count in assumpsit against husband and wife, who was adminis^ 
tratxix with the will annexed, upon promises by the testator to pay rent, 
cannot be joined with counts upon promises by the husband and wife, as 
administratrix,^ for use and occupation by them afi^ the death of the tes- 
tator**. 

In an action by the assignees of a bankrupt, the plaintiffs may join Assignees of 
counts for money lent and advanced, and money paid by them, as assign- 
ecs, with counts for money liad and received to their use, and upon an ac- 
count stated with ^em, in that character*. And the assignees under a 
joint commission against A. and B. may, in an action to recover a debt 
due to A., describe themselves in the declaration, as assignees of A. alone K 
So, where the plaintiffs sued as assignees of A. and B. and also as as- 
signees of C. for a joint demands due to all the bankrupts, the declaration 


^ 6 East, 405. 2 SmiUi R. 410. S. C. and 
see 5 Price, 41S. 7 Price, 591. S. C. in Error. 
^ Per Le Shnct J. 2 Smith R. 416. 

^ 2 Bing. 177. 9 Moore, 340. S. C. 
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J 7 Taunt. 580. 1 Moore, 305» S. C. 
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^ Pftt Mxitiiis^^ i^fnst two pmm, in the 

^0ith ddfits die ta the partners j«ntly> and debts due to them separately **. 
But the assigiiees of A. a.lianlonpt^ and also of B. a bankrupt, undernepa'* 
rate commissions, cannot recov^, in tiie same action, ujirinf debt due from 
the defrndant to both the hupkmpts, and also sepatate debts duo to eajph ; 
and if -in such aU aetilbn the jUry have aseeae^ the dama^ Severny, on 
the separate oounts, the court Will arrest the judgment on those ccmnto 
which demand the debts due ^o each bankrupt separately And the 
assignees of and B. bankrupts, under a jmnt commission, cannot main- 
tain an action for money had and received to the use of the bankruptsi or 
to their ofwn use, if it be proved that one of them only had committed an 
act of bankruptcy; neither are they entitled to recover the separate 
moiety of one, under such commission **• 


Limitation of The Uinkation of personal actions is regulated by several statutes. 

By 314 ^ 3*1 Hi 2 * ^ actions brought for any forfeiture upon 

e. 5. $ *6, ’ ** ft penal statute, whereby the forfeiture is limited to the king only, 

^ shall be brought within two years after the offence committed, and not 
after. And all actions brought for any forfeiture, upon a penal 
" statute, except the statute of tillage, the benefit whereof is limited to 
the king and the informer, shall be brought within one year after the 
offence committed ; and in default thereof, the same shdd be brought 
^ for the king, at any time within two years after that year ended : And 
^ if any action ifhall b/brought after the time so limited, the same ^all 
be void. Provided, l^t where a shorter time is limited, the action shall 
^ be brought within that time/' This statute extends to all actions 
brought uptm penal statutes, whereby the forfeiture is limited to the 
king, or to the king and the party, whether madi^ before or since the 
SifiHz.-: But it does sot extmd to actions brought by the party 
gHeeei*. And where tiie penalty is given to a cotnmon ii^/brmer aloney 
diflbroit opinions have been entertained> whether it is within the statute. 
On die one hand it has been sud, that this is a case within the words 
of the aet^ Idiich on^t to be taken stdedy, and not extended an 
etpiitaUe cmistraction. 0^ the other hand, it has with more reason been 
MiilMled, that as tin Infermer b bound, when the king is joined with 

.. ■■ \i- 

> S Bun. ft AUL SOS. 1 Chit. Itep. 619. 

lift the OMa (her. citeft ' 
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lie be wlm hetm ^ hin^lf ’. AbA 

a^c^dii^ly* where an action waa tems^ after a ym^ by a ccmimon in^ 
former^ on the statute 9 Anne, c. 14, the court of Oommon Pleas held 
^is t^, be a case within the 31 Elia, though the action, was given in 
the instance to the party grieved^ and afterwards to a oommon 
informer; for such actions would have been ypthia the 7 Hen. VTlII* c.3- 
ani! the 31 £liz* was made tb narrow the tim given by that statute^ and 
could never mean to leave any aetions unrestrained in point of time t ^ 
the latter part of the danse must therefore be construed to eictend to 


them 


By the statute 21 Jac, I. c. 16. § 3. it is enacted, that ^'all 'actions of By stat. si Jae, 
“ trespass quare clausum fregU, 4^. detinue^ trover^ and r^plemn fw ^ 


taking away goods or cattle ; all actions of account^ and upon the case, 
other than such accounts as concern the trade of merchandise between 


merchant and merchant, their factors or servants ; all actions of debt, 
grounded upon any lending or contract without specialty, or for 
arrearages of rent ; and all ectfoOB of assauU, menace, battery, leoaad- 
ing, and imprisonment, shall be commenced and sued within the times 
hereafter expressed, and not after ; that is to say, the said actions upon 
the case, (other than for slander,) account, trespass quare clausum 
detinue, and replevm, within six years next after the 
cause of such actions or suit, and not after ; actions of assault, battery, 
wounding, or imprisonment, within Jmr years $ and actions npcni the 
case for words, wfthin two years next after the words spoken, and not 
" after," 


Nevertheless, if in any of the said actions, judgment be given fur the 
** plaintiff, and the same be reversed by error ; cr a verdict pass for the 
plaintiff, and upon maUer allied in arrest of judgment, the judgment 
be given against the plaintiff, that he take nothing by his plaint, writ, 
or bill ; or if any of the said actions shall be brought by original, and 
** the defendant therein be outlawed, and sbiU after reverse the outlawry ; 
that in all such ^ilses, the party plaintiff, his" heirs, executors or 
administrators, as the case shall require, may oommenoe a new action, 
within a year after such judgment reversed, or g^ven against the 
plaintiff, er outlawry reversed, and not after/’ 

And if any .person or persons, entitled to any of the said actiona> 
shall be, at thetimeof oiiy su^ cause of action accrued, wfthin the age 
twenty one years, feme covert, non compos mentis, imprisemod, or 
beymid the seas ; then such person or persons riudl be at hbeity to 
bring the same actions, within such rimes as are briFore limited, after 
their oomiag to or being of ftdl age, discovert, of ssae tnesmy, at laige, 
and returned from beyond 

These statutes are confined;^|if the partionhir actions enumerated To what aeUona 
therein : and do not extend to actions of annuity, or the recovery of a 
reht-charge « ; nor to actions of account concerning the trade of merchan- 
M JU. &ym.78. m 

^ S&r T. Id. f iGfo. ^ m.; 



B]rstat.4 Anne, 
e. 16. § 17. 


merphant and merchant^ whprq the 
cu^ent ; hot* to actions of covenant, or d^t OT ptljcr 

o£*& higher nature ; but only to actions of de6t upon a lending or contract 
without specialty, or for arrearages of rent reserved on parol leases'"- A 
ficire Jacias also, being founded on matter of record, is not witliin the 
statutes of limitations. 

Suits in the Admix^ty Court, for seamen's wages, not being provided 
for by these statutes ^ it was en^ted by the 4 Anne, c. 16. § 17- that 
all suits and actions in the court of Admiralty, for seamen’s wages, shall 
be commenced and sued within rk years next after the cause of such 
suits or actions shall accrue, and not after ; ” with the like proviso, as be- 
fore, in favour of persons within the age of twenty one years, &c. In the 
case of a dtfendant beyond sea it was enacted, by the same statute, § 16. 
that if any person or persons, against whom there shall be any such 
cause of suit or action for seamen’s wages, or any of the causes of 
action mentioned in the 21 Jac* I. shall be, at the time of any such 
cause of suit or anttOn accrued, beyond the seas, then the person or persons 
entitled to .any such suit or action, shall be at liberty to bring the said 
actions, against such person and persons, after their return from beyond 
** the seas, within such times as are respectively limited for the bringing 

of the said actions by this act, and by the said other act of 21 Jac, I." 

By Lords* Act. And by the Lords* Act, 32 Geo. 11. c. 28. § 17- ** no advantage shall be 
had or taken in any action or suit against any prisoner discharged by 
<< virtue of that act, his heirs, executors or administrators^ for thaf;; the 
cause of action did not accrue within six years next before the com- 
xnendng thereof, unless the prisoner was entitled to take such advantage, 
before he stood charged in custody, by virtue of the original suit or 
action; and in such case, the same may be pleaded by any such 
prisoner, his heirs, executors or administrators." 

Inactions of assumpsit, if the plaintiff be in England, when the cause 
of action accrues, though he afterwards go abroad^ the time of limitation 
begins to run, so that if he or his representativea'iido not sue within six 
years, the statute is a bar And if one plaintiff be abroad, and others in 
England, the action must be brought within six years after the cause of 
action arises It has also been determined, that the statute of limit- 
ations extends to persons in Scotland; so that if a plaintiff or defendant 
reside there, he must sue, or be sued, within the time limited by the 
statute ^ But if the plaintiff be abroad, or beyond the sea, at the time 
when the cause of action accrues, the statute will nQ|^ run against him, till 
his return to this country e. And if the plaintiff be a foreigner, and do 
Bot^oome to England for many years after the cause of action arises, he 
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siSl bai m yean after his coming hither, to bring his octicm “ : And if he 
never come to England himself^ he has always a right of action while he 
lives abroad ; and after his deaths his executors or administrators are in 
the same situation. 

The statute cannot be a bar in any case^ unless the time of limitation In what cases it 
be expired after there hath been a complete cause of action ; as if a man ** *^*^*^‘ 

promise to pay ten pounds to J. S. when he comes from lUme, or when 
he marries, and ten years after J. S. marries, or comes from lUme, the t 
right of action accrues from the happening of the contingency, from which 
time the statute ijpll begin to run, and not from the time of the promise^. 

So in assumpsit, where the plaintiff declared that the defendant, in con- 
sideration that the plaintiff, at the defendant's request, would receive A. 
and B. into his house as guests, and diet thezny promised, &c. the defend- 
ant pleaded non assumpsit infra sex annos, upon which the plaintiff 
demurred, and it was held no plea ; for the defendant cannot in suoh case 
plead non assumpsit infra sex annos, but actio nonaccrevit infra sex 
annos ; fqjr it is not material when the promise was made, if the cause of 
action be within the six years, and the dieting might be long afterwards*^. 

So if the captain of a ship insured, barratrously carry her out of the 
course of the voyage, procure her to be condemned in a Vice-Admiralty 
court, sell her, and deliver her up to the purchaser, it is only from this 
last event that the statute of limitations begins to run, as between the 
assured and the underwriter And no debt accrues on a bill payable at 
sigAty until it be presented for payment : Therefore, the statute of limi- 
tations is no bar to an action on such a bill, unless it htts been presented 
for payment ax years bcfmre the action commenced®. So, the statute is 
no bar to an action on a promissory note, payable twenty four months 
after demand, if presented for payment within six years before the com- 
mencement of the action But a promissory note, payable on demand, 
is payable immediately ; and the statute of limitations runs from the date 
of the note, and not from the time of demand b. And where the breach 
of a contract is attended with special damage, the statute runs from the time 
of the breach, which is the gist of the action, and not from the time when 
it was discovered or the damage arose ^ In an action by an adminis^ 
frator, upon a bill of exchange payable to the intestate, but accepted after 
his death, it was holdcn, that the statute of limitations begins to run from 
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. 'i^e becomes due ; there being no canBe>f.«otioh> luiitil thert is « fUty 


of , There is no statute of limitations in an action of deit on bond ^ But 

■et^f of debt tj,o bond has been given more than fwe«<^ yeara befage the com- 

on bona* i i *1 ■ • 

mencemeiit of the action^ and no interest has been paid upon nor any 

BcJcnowJedgment by the obL'gor of the existence of the debt^ during that 
period^ the law in general will presume it to be satisfied^; particularly if 
the debt be large^ and the obligor has been all along in good circumstances 
And the defendant shall have the benefit of this presumption on the plea 
of jrMi ad diem, unless interest appears to have been paid upon the bond^ 
after the time mentioned the condition ; in which case he must plead 
sdvit post diem «. So, whei^ a bond has been given, or interest paid upon 
it, within twenty years, the law in some cases will presume it to be satis- 
fied j as where it has been given eighteen or nineteen years, and in the 
mean-tim^' an account has been settled between the parties, without 
taking any notice of the demand but in that case the presumption must 
be fortified by evidence of some auxiliary circumstances e ; though, after 
a considerable length of time, slight evidence is said to be sufficient**. 
The doctrine of presumption is said to have been first taken up by 
Lord Hale^, who thought the lapse of time a circumstance whence a 
jury might presume payment. In this he was followed by Lord Holt, 
who held tha^ if a bond be of twenty years standing, and no demand 
proved thereon, or good cause of so long forbearance shewn, on solvit ad 
diem, he should intend it paid K This doctrine was afterwards adopted 
On judgment. by Lord llapnovd, in the case of Constable t?. Somerset \ And it is not 
confined to actions of debt on bond ; but the like presumption has been 
made, after twenty years, in an action of debt or scire facias *•, on a 
judgment : and in a modern case % where it appeared that the bond was 
not satisfied, the jury, under particular circumstances, and after a great 
lapse of time, ptesumed it to have been released. So, in assumpsit, where 
the statute of limitations is not pleaded or replied, the jury may presume, 
from length of time and other circumstances, that the debt has been sa- 
tisfied P. 
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Tiof payment 
shetditg 'that interest Has been 
that the obligor has acknowledged the existence of the debt within that 
period or that he was in bad circumstances ^ or the demand trifling % 
or that he has ever since his acknowledgment resided abroad**. But 
Vhere theife was no evidence of payment, or of any *8ort of acknowledg- 
ment, for more than thirty years, the presumption arising from lapse of 
time, of a judgment being satisfied, was Holden not to be rebutted, by 
evidence of the defendant having been in embarrassed circumstances, and 
in the opinion ©f *tho8e who knew him, incapable of paying the debt se- 
cured by the judgment In order to prove the payment of interest, or 
a part of the principal, an indorsement ma<te by the obligee upon the 
bond, within twenty years, is allowed to be evidence ^ ; but an indorse- 
ment made after the presumption had taken place, is not admissible s. 

In actions for wrongs, particular times of limitation arc frequently ap- 
pointed by statute, different from those in common cases. Thus, by the 
statute 24 Geo. II. c. 44. § 8 . it is provided, that no action shall f>e 
brought against my justice of the peace, for any thing done in the exe- 
cution of his office, or against any constable, headhorongh, or other 
officer, or person acting by his order and in his aid, unless commenced 
w^ithin six calendar months after the act committed." In the con- 
struction of this statute, it seems that the months arc to be reckoned in^ 
elusive of the day of committing the act K And where a constable, act- 
ing under a warrant commanding him to take the goods of A,, takes the 
goods of jB., believing them to belong to-^., he is entitled to the protec- 
tion of the statute ; and an action therefore must l>e brought against him, 
within six calendar months And, in like manner, where constables, 
under a warrant to search a house for black cloth which had been stolen, 
finding no black doth, took cloth of other colours, and carried it before a 
magistrate, refusing at the same time to tell the owner of the bouse 
searched, whether they had any warrant or no 5 the court of Common 
Pleas held, that they were within the protection of the statute, and that 
an action against them ought to have been commenced within six months 
after the grievance complained of**. So, where a constable, having a 
magistrate's warrant of distress, to levy a church rate, under the statute 
53 Geo. III. c. 127 . § 7» broke the door of, and entered the plaintiff’s 
dwelling house! the court held, that although he thereby exMeded his 
authority, yet that no action could maintained, after the expiration of 
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> ^adar jnooths •. But, in tic <!!ise oif 1 doittihiiW 
tl^ B^rtirate is liable to answer in an action fbr sni^ part tf the imi 
prisdnment suffered under his warrant, as was within six eakodar months 
before the action commeaoed against him And where an action of 
assault and false impsiaoament was brought against a constable, who had 
exceeded his xmtiiority, it being objected that the plaintiff had not shewn*^ 
the action commenced within six months> according to the above statute. 
Lord Kenyon over-ruled the objection, on this distinction ; that the de* 
fendant acted cohre qfficih and not virtute qfflcii ; and said, that it had 
often been held, that a constable acting colore officii was not protected by 
the statute, where the act committed is of such a nature that the office 
gives him no authority to do it : in the doing of that act he is not to be 
considered as an officer ; but where a man doing an act within the limits 
of his official authority, exercises that authority improperly,* or abuses the 
discretion placed in himy' to such cases the statute extends : The dis- 
tinction is. between the extent and the abuse of the authority^. 

"By the i^tatute 28 Geo. III. c. 37- § 2,3. ** if any action or suit shall 
** be brought or commenced against any person or persons, for any thing 
** by him or them done in pursuance of that or any other act or acts of 
" parliament then in force, or thereafter to be made, relating to his ma- 
jesty’s revenues of customs and excise, or either of them, such action or 
suit shall be commenced within three months next after the matter or 


Officer* of army, 
navy, or ma- 
rines, Ac. 


thing done^;?.” And, by the statute 6 Geo. IV. c. 108. § 97* ^Mf any 
action or suit shall be brought or commenced against any officer of the 
** army, navy, marines, customs or excise, or against any person acting 
under the direction of the commissioners of his majesty's customs, for 
", any thing done in the execution of or by reason of his office, such action 
or suit shall be brought or commenced within six months next after 
" the cause of action shall have arisen, and not afterwards." On the 
farmer of these statutes, it has been holden, that the action ^nust be com- 
menced within three months from the time of the original seizure, not- 
withstanding the pendency of process in the Exchequer*. And as the 
statute 28 Geo. III. c. 37. is not repealed by the 6 Geo. IV. c. 105. it 
seems that actions for any thing done in pursuance of the acts relating to 
the customs or excise, must still be commenced within three months after 


We^t Isdis, m the matter or thing done. Also, by the acts relating to the West India ^ 
Coxnpai^. Sttid LoneAm*, DorA companies, BCtion3'i>gainst their treasurer must be 
brought ^hin six calendar months afteir the fact committed. 
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things d«6e in pursuance thereof', must he lurought within three months 
next after the act committed, and not afterwards. But it has been deter- pite, and build- 
mined, that if surveyors of highways, in the execution of their odioe, un«- ^ 
dermine a wall adjoining to the highway, which does not fell till more than 
^iAree months afterwards, they are subject to an action on the case, for the 
consequential injury, within tAree months after the falling of the wall **. 

By the statute 43 Geo. III. c. 99. § 70*. for consolidating the provisions pf acts relating 
in the acts relating to the duties under the management of the commis- ^ 
sioners for the affairs of laxes, if any action or suit shall be brought 
against any person or persons, for any thing done in pursuance of that 
act, or any act for granting duties to be assessed under the regulations 
of that act, such action or suit shall be commenced within six calendar 
months next after the fact committed, and not after^vards." By the Of bankrupt act. 
statute 6 Geo. IV. c. 16. to amend the laws relating to bankrupts^, every 
action brought against any person, for any thing done in pursuance of 
that act, shall be commenced within tAree calendar months next after 
the feet committed.” By the statutes 7«c 8 Geo. IV. c. 29. § 75. and 
c. 30. J 41. ail actions and prosecutions against any person, for anything 
done in pursuance of the acts for consolidating and amending the laws 
relative to larceny. Sec, and malicious injuries to property, shall be com- 
menced within six calendar months after the fact committed, and not 
otherwise.” And, by the statute 7 & 8 Geo. IV. c. 31. for consolidating Of Actions 
and amending tlie laws relative to remedies against the Hundred^, ^'no 
person shall be enabled ta- bring any action by virtue '^of that statute, 
unless he shall commence the same within three calendar months after 
the commission of the offence.” 

The statute of limitations is a bur to an action of trover , commenced 
more than six years after the conversion, although the plaintiff did not 
know of it until within that period ; the defendant not having practised 
any fraud, in order to prevent the plaintiff from obtaining that knowledge 
at an earlier period 8. And in an action on the case against an attorney, fe against 
for misconduct, in laying out money on insufheient securities, the statute misconducr 
of limitations begins to run from the time when the defendant was guilty 
of such misconduct, and not from the time when it was discovered that 
the securities were insufficient •*. To a declaration in an action on the Fom of plcad- 
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i&ikd t!i4i the danse of action did pot acic^^ w^h; six fmn 

next before the commencement of the suit ; a pfea of not guilty of the 
^ievances mentioned in the declaration^ within stw years^ being bad upon 
Efleet of flul»w. special demurrer*. And a subsequent admission by the defendant, of 
having committed a trespass, will not take the case out of the statute of 
limipations ^ 

To take a case out of the statute, it is usual, in assumpsit^ to prove a 
promise to pay, or acknowledgment of the debt, within six years before 
the commencement of the action. And a conditional promise has been 
bolden sufficient for this purpose, as well as an absolute one ; as where 
the defendant said to the plaintiff, prove your debt, and I will pay it 
But if an executor bring assumpsit on a promise made to his testator, and 
the defendant plead that he made no promise to the testat;or within six 
years ; if issue be joined thereon, a promise to the executor within six 
years will not maintain the action^. So, where an action was brought 
against and B. and C., his wife, upon a joint promissory note made by 
A. and C. before her marriage, and the promise was laid by A. and C. 
while the latter was sole, and the defendants pleaded the statute of limi- 
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tations, whereupon issue was joined ; the court held, that an acknow- 
ledgment of the note by A., within six years, but after the intermarriage 
of B. and C., was not evidence to support the issue ®. And, upon a re- 
plication that the defendant did promise within six years, to a plea of the 
statute of limitations, fraud in the defendants cannot be set up as an 
answer to the plea ^ 

Acknowledg- It was formerly doubted, whether a bare acknowhdtmeni of the debt, 

&c. Without a promise of payment, %vas sufficient to take the case out of the 

^aitute ; such an acknowledgment being only considered as evidence of a 
promise : as in trover, where a demand and refusal arc nut holden to be a 
conversion, but only evidence of it. A bare acknowledgment however s, 
and that of the slightest nature **, is now deemed sufficient to prevent the 
operation of the statute. So, in an action brought by an administrator, 
air agreement for a compromise, executed between the intestate and the 
defendant, wherein the existence of the debt sued for was admitted, was 
deemed sufficient to take the case out of the statute of limitations *. And 


where the defendant, having entered into a guarantee in writing, anil he- 
c^xhe liable upon it, at a period of^'inorc than six years before the com- 
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^ suit, verbally promiaedi within sin years, that the 
matter should be arranged; and afterwards, on an action being brought, 
pleaded actio now accrmf;, &c. the court held, that the statute of frauds 
having been once satisfied, by the original promise being in writing, it 
was not necessary, in order to take the case out of the statute of limita- 
tions, that tlie latter promise should also be in writing If an agent 
has been employed to pay money for work done for the defendant , and the 
workmen are referred to liim for payment, an acknowledgment or promise 
to pay by him, will take the case out of the statute of limitations So 
the admission of the wife, who was accustomed to conduct her husband's 
business, is sufficient to take the case out of the statute of limitations, in 
an action against the husband*. And, in an action against a husband, 
for goods supplied to his wife for her accommodation, while he occasion- 
ally visited her, a letter written by the wife, acknowledging the debt, 
within six years, was deemed admissible evidence for that purpose 

An acknowledgment by one of several drawers of a joint and several 
promissory note, will take the case out of the statute, as against any one 
of the other drawers, in a s^eparate action on the note against him So, 
in fx joint action against several drawers of a promissory note, an acknow- 
ledgment u ithin years, by one of them, will revive tlie debt against 
another, although the latter has made no acknowledgment, and %dy 
signed the note as a surety And where one of two drawers of a joint 
and several promissory note ha'v ing become a bankrupt, tlie payee received 
a dividend under the coinmissioii on account of the note, the court of 
C^ommun Pleas held that this would present the other drawer from avail- 
ing himself of the statute, in an action brought against him for the re- 
mainder of the money due on the note ; the dividend having been received 
within six )ears before the action brought But, in a subsequent ca^i, 
where one of two joint drawcis of a bill of exchange became bai.krupt, 
and the indorsees proved a debt under his commission, be}ond the amount 
of the bill, for goodx sold, Ac., ind exhibited the bill as a security they 
then held for their debt, and afterwards received a dividend ; the court of 
King's Bench held, in an action by the indorsees of tbe bill against the 
solvent partner, that the statute of limitations was a good defence, although 
the dividend had been jiaid by the assignees of the bankrupt partner, 
within six years\ In an action against A. on the joint and several pro- 
missory note of himself and B., to take the case out of the statute of limi- 
tations, it is enough to give in evidence a letter written by A, ta B., 
within the six years, desiring him to settle the money *. But it is not 
sufficient to shew a payment by a joint maker of the note to the ])a) oc, 
withiil six years, so as to throw it upon the defendant to shew that the 
payment was not made on account of the note. An acknowledgment by 
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aad &. tnule a joint md nemid^l^pH^^ noilie, oai Ai 
di^'aiid Am jem after Us deatii, B. paid ii^liereBt upon tbe nate; it was 
ia an action bronglit thereon'againt^ tbe executon A., tbst tbe 


pajtnent (^iatereat by B. did mt take tbe ease oat of tbe statate, aoasto 
dOfllce the executon liable ^ 

If a letter be written by a defendant to the plaintiff's attorney, on 
being served with a writ, couched in ambiguous terms, neither expressly 
admitting nor denying the debt, it should be left to the jury to consider 
whether it amounts to an acknowledgment of the debt ^ And if there be 
a mutual account of any sort between the plaintiff and defend^t, for any 
item of which credit has been given within six years, that is evidence of 
on ackno^vledgment of there being such an open account between the 
parties, and of a promise to pay the balance, as to take the c^ out of the 
statute So, if a defendant admit the existence of a debt, which would 
otherwise barred by the statute of limitations, but claim to be dis- 
chalged by a written instrument, which does not amount to a legal dis-^ 
charge, he shall be bound by his admission And where the acceptor of 
a bill of exchange acknowledged his acceptance, and that he had been 
liable, but said that ** he was not liable then, because it was out of date, 
that he would not pay it, and that it was not in his power to pay 
it," this was deemed sufficient to take the case out of the statute So 
it is sufficient to prove, that a demand being made by a seaman on the 
owner of a ship, for wages ‘which had accrued during an embargo, he said, 
if others paid, he should do the same R.” So where A., by means of a 
misrepresentntion, received of B. and several other persons, his tenants, 
various sums of money, to which he w^as not entitled ; and B. having ap- 
plied to him to have the money which he had so paid returned, saying, 
that he and the other tenants had been induced to pay mtgre than was 
due, A. replied, that if there was any mistake, it shoujd be rectified 
It was holden, that this obviated the statute of limitations, os to payments 
made by the other tenants, as well as by B K So whe^ in a deed be- 
tween the defendants and a third person, defendants acrac^ledged, within 
six years, the existence of a d<bt, and the plaintiffs were wholly strangers 
the deed; the court held this was sufficient to take the case out of the 
statute of limitations And a promise by a defendant, in embarrassed 
ciropj^tances, to pay a debt by instalments, if time were given him, is 
si:^|4ient to take a case out of the statute K 
On the other hand, a note, written by a debtor to an executor, that 
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And wHeie the acknowledgment was; " I had the moneys but the testa* 
trix gave it tome;” the latter words were holden to qualify the gene- 
rality of the first admission^ and not to amount to a new promise or con- 
fession of the defendant^ sufficient to take the case out of the statute K 8oj 
where the defendant had said to the plaintiff^ I owe you not a farthing> 
" for it is more th^n six years since the cousrt held> that this was not 
to be left to the jury, as evidence ef an admission, to take a debt out of 
the statute of limitations®. So, an acknowledgment by the acceptor of a 
bill of exchange, within six years, of his liability to tbe payee of ihe bill, 
there being no consideration for the acceptance, is not sufficient, in an 
action by the drawers against the acceptor, to .take the case out of the 
statute of limitations^. So where, upon demand made of payment of two 
promissory notes over-due ten years, the defendant said, I cannot afford 
to pay my new debts, much less my old ones;” the court held, that 
the jury were warranted in negativing this as evidence of a subsisting 
debt, to take the case out of the statute And where the defendant, on 
being arrested for a debt more than six years old, said, I know that I 
owe the money, but the bill I gave you is on a three-penny receipt 
stamp, and I will never pay it the court of Common Pleas held, that 
this was not such an acknowledgment, as would revive the debt 
In like manner, a qualified admission, liy a party who relies on an ob- 
jection, which would at any time have been a good defence to the action, 
does not take the case out of the statute So where a defendant, on 
being applied to by the plaintiff's attorney, for the payment of a debt, 
wrote in answer, that he would wait on the plaintiff, when he should 
be able to satisfy him respecting the misunderstanding which had oc- 
curred between them;” this was holden not to be such an acknow- 
ledgment of a debt, as would bar a plea of the statute of limitations ; and 
^ that such evidence ought not to be left to a jury, as a ground to infer a 
new promise to pay ^ So, in assumpsit by an executrix, where the de- 
fendant, on being applied to by the plaintiff for payment of interest, stated 
that he would bring her some on the following Sunday; the court held, 
that although this was an admission that sometlung was due, still as it 
did not appear what the nature of the debt was, or that it was due to the 
plaintiff as executrix, or in her own right, or that it was one for 
assumpsit would lie, the plaintiff was not entitled to recover ev^ nmh&d 
damages, and a nonsuit was entered K And where, in an acti<^ agakst 
several executors, on a promise made by themselves, as well as by the 
testator, to which the defendants pleaded the general issue, and the sta- 
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hoWeiif that airfiihtt:’* 

^t tqr all, tha eKeeatOTa,,aof aa ezprewi pnmiw fyfmof tbm, 
uropjd take the ca^e out of the statute; but there must be an express 
piumise by all *. $Oj in assump^ by an t^Ucmey, to recover bis charges 
relative to the grant of an annuity^ evidence that the defendant said, he 
** thought it had been settled^ when the annuity was granted, but he had 
been in so much trouble since, that he could not recollect any thing 
about it,^’ was holden not to be a sufficient acknowledgment of the debt, 
to take the case out of the statute of limitations, and ought not to be left 
to the jury, as evidence of an admission of such debt ; althoi^h the plain-* 
tiff proved his bill was not paid at the time of granting the annuity K 
So where, in assumpsit on a promissory note, it was proved that on the 
plaintiff's shewing the note to the defendant within six years, the latter 
s^« you owe me more money; 1 have a set-off against i); tills was 
holden, by two of the judges, not to be a sufficient acknowledgment within 
six years, to take the case out of the statute of limitations And where 
a party, on being asked for the payment of his attorney's bill, admitted 
that there had been such a bill, but stated that it had been paid to the 
deceased partner of the attorney, who had retained the amount out of a 
floating balance in his hands ; it seems that, in order to take the case out 
of the statute of limitations, evidence is inadmissible to shew that the 
bill had never in fact been paid in this manner 
In assumpsit for goods sold and delivered, and on the money counts, 
where the defendant had pleaded the general issue, with the statute of 
limitations, and paid money into court generally ; the court held, that 
such payment did not take the case out of the statute So, in an action 
by an executor, for the balance of an account, a warrant of attorney given 
by the defendant to the testator, to confess a judgment for such balance, 
was holden not to be sufficient to take the case out of the statute of lirni- 
tations And where the defendant, on being applied t® for payment, 
eaid, I think 1 am bound in honour to pay the money, and shall dp it ^ 
when 1 am able;” Xiord Kenyon ruled, that it was a conditional pro- 
miMt only, and that the plaintiff was bound to shew that the defendant 
was, then of sufficient ability to pay; adding, that it had been so ruled 
before, by Iford Chief Justice Kyre s. In a late case ^ the court of Com- 
mon Plim were divided in opinion, whether, on a promise to pay wAc» 
abiUty 9 made three years after the original cause of action accrued, and 
within SM? years before the commencement of the action, it was necessary 
for the plmntiff to prove the defendant's ability. But, in a subsequent 
caaeb where it appeared that the defendant, being applied to to pay a 
debt barred by the statute of limitations, said " he should be happy to pay. 


» 1 %. Sf itfSft. 416. 

^ 606. 1 Moore, 340. S, C. 

^ Aid. 7A6. 

Ct»10, 


* 8 Stark. Ni, PrL 234. 

^ 4 £sp. liep. 36. but see 2 Stark. NL Pti. 
69. in noHsf smb, contra ; and see 2 H. Blac. 
116.3£$PrB:^p. 139, 
h 8 Bing. 638. 

^ 4 J&ng. 103. 



« if teedialdj '■ tSem thattlteplidaiSff in£itotsh0wtlied«l^ 
ability to pay. If a cause of action anaing front the breacili of a fioxitract AcknowWdg- 
to do an act at a specific time, be once barted by the statute d: limita- of contract, 
a subsequent acknowledgment by the party, that he broke the con- 
tract, will not it seems take the case out of the statute •. 

In order to shew that the action was commenced in due timoj a bill of Commencemmt 
Middlesex or latUat in the King’s Bench or a capias qmre clausum Jre^* 
git in the Common Pleas ^ is as effectual as an original writ: and suing 
out a iesiatu 7 n capias ad respondendum is a good commencement of an 
action by original^ In proceeding agsunst a peer of the realm, corpora^ 
tiotij or hundredors on the statute J & & Geo. IV. c. 31. an origiual writ 
must, in both courts, be sued out for avoiding the statute : And where a 
7nembcr of the House of Commons is defendant, the plaintiff must proceed 
ibr that purpose, either by suing out an original writ, and getting it ris- 
turiied nihil*, or by bill and summons, &c. on the statute 12 & 13 W. 

HI. c. 3. § 2 An attachment of privily is holden to be a good com- 
mencement of the suit *, at the suit of an attorney, even though it be in- 
formal ^ : But an attachment of privilege, in the King’s Bench, is not a 
continuance of a bill of Middlesex, so as to avoid the statute K And, in 
the Common Pleas, an original writ of quare clausum fregit, upon whicli 
no proceedings were llid, cannot be connected with another writ of the 
same nature, subsequently issued K As against an attorney or officer of 
the court of King's Bench, or a prisoner in the actual custody of the mar- 
shal of that court, the statute can only be avoided, by filing a bill with the 
clerk of the declarations, in the King's Bench ofiSice ; which bill may be 
filed in vacation, as well as in term-time*. In the Common Pleas, the bill 
against an attorney is filed in the Prothonotarics' office ; and to avoid the 
statute of limitations, it may, it seems, be filed in vacation If a plaint 
be levied iu an inferior court, in due time, and then it be removed into 
the King's Bench by habeas corpus, and the plaintiff declare there de novo, 
and the defendant plead the statute of limitations, the plaintiff may reply, 
and shew the plaint in the inferior court, and that will be sufiicient to 

° 2 Carnpb. 160. and see Peake's Evid. 2 Blac. Hep. 1131. 

5 Ed. 212. 271. 1 Barn* & Aid. 92. 2 Chit. * 3 Dumf. & East, 662. and see 6 Moore, 
llcp. 249. S. C. 3 Barn. & Aid. 626. 5 625. 3 Brod. & Bing. 212. S. C. 1 Bing. 

Moores 105. 2 Brod. & Bing. 372. S. C. 324. 6 Barn. & Cres. 341. 8 Dowl. & Kyi. 
jinte, 22. 870. S. C. as to the ©fleet of entertog conti*> 

^ Sty. Rep. 156. 178. 1 8163^53. 60. Garth. nuances, on a writ of special capia$ ad re- 
233. 2 Ld. Raym. 863. 1 Str. 550. 2 Str. i^yofidendum, in K. B. in supporting a com* 

736. 2 Ld. Ilaym. 1441. S. C. 2 Bur. 961. mission of bankrupt, for a debt that would 
1 Blac. Rep. 215. S. C. 3 Bur. 1241. 1 otherwise have been barred by the statute of 
Blac, Rep. 312. S. C. limitaUons, 

® 2 Ld. Ilaym. 880. Willes, 258. 2 Blac. ^ 3 Bos. & Pul. SSO. but see Willes, 259. 

Hep. 926. (c). 

•* 6 Bam. & Aid. 462. I Dowl & Ryl 27. * Doug. SIS, 14. 5 Durnf. A East, 173. 

325. but see Peake’s Cas. Ni* Pri, 3 Ed- 
® 1 Lev. 111. 8 Ld. Rayonf IH3. 275. 

^ Append, Chap, VL § 28. C P. 7 Ed. 646. («). 6 Taunt 

* S' Show, 366. 2 Salk. 480. S, C 347, 8, 365, 2 Marsh. 50. |S. C. 



^^m^ih>mmmm0M d fntmikg^ by ialbrmtH vhbiii th« 
MMbriitoitMtioiaD. ' 


Tvsife \i uv csemtoi ttikc oot proper pioeess in assumpdt, within a year after 

****'*****’ ***' t\ie of bis testator, ihe »n years not being <^|wed be&re, though 
they expire within that period, yet it will be sufficient to take the case 
out of the statute^. 8o> if assumpsit be brouight in proper tiznci but the 
phintiff or defendant die before judgment^ and the six years run, Lis 
executor or administrator may notwithstanding bring a fresh action ^ ; 
provided he does it recently, or within a reasonable time* What shall be 
deemed a reasonable time, in this case, is a matter of considerable doubt, 
and there are various opinions in the books upon the subject. In Spuucr^b 
case S it is said to be entirely in the discretion of the court. In another 
case it is said, that heretofore they used to allow half a year, but that was 
held to be too long, and therefore they allowed but thirty da)s‘l. In a 
third cese i was said to be a reasonable timec: And this opinion 
was adhere 1 %o in a subsequent case in analogy to that ])art of the 
statute^ which authorizes the party to bring a new action, within a year 
after the reversal of the judgment, by writ of error &c. But whatever 
may be the precise rule uj)on this subject, it s<*ems tliiit if a new action be 
brought within half a yrar after the abatement of fte former, it would be 
sufficient to avoid the statute K 


T}i!ng5 requited Previous to the coinnicnccmcnt of an action, it is sometimes n(*ccssarj 
for^acOun ^ intended plaintiff to make u request or demand, or to give notice to 

biouglit. the opposite party, for completing the cause of action ; and after it is com- 

pleted, some things are required to be done, befoic the action is brought. 
A formal demand is necessary, before an action can be maintained against 
overseers, for the surplus arising from a distress for poor's rates, under the 
statute 27 Geo. II. c. 20. § 2 K And, in order to maintain an action for 
the recovery of an attorney's bill for fees and disbursements, at law or in 
equity, it is in general necessary, by the statute 2 Geo. II. c. 23. § 23. that 
it should be signed by the attorney, and delivered to the party to be 
charged therewith, a month at least before the action is commenced. 

Notice of action, A notice of action is also in some cases required^to be given, to the party 
to juiticca. parties against whom it is intended to be brought, in order to give them 


• 1 Sid. 888. 1 Linr. 143. S. C- 1 lA. 
HayinubSS. 8 Salk. 484. 8 X^d. Kaym, 88K 
g Str* 710. 8 hd. foiyin. 1487. S. C. 

^ Forrest, liO« and aee 8 Pnee, 116. 

" Bol M* JPru 160, 

Bui. JVi. Ph. IdO. 

a)U%ni.863. 1 Salk. 309, l&C and 

1 80^. 


8 1 Ld. Raym. 434. 1 Lutw. 856. S. C. 
and see 6 Edw IIL 38. h. Willes, 257. («). 

^ 2 Sir, 907. Fitzgib. 170. 880. 1 Bar- 
nard. K. B. 335. S. C, 

*Cro.Car.2.)4. 

Cowp. 738* 740. and see Ballantine, on 
the statute of imitations, 156. 166. 

1 4 DowU & Ryl 181. 8 Barn. & Ores. 
588, S. C. 
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c; 44; itift e^diedi ttiQt '^no tie 0^^^^ 

of any process at the suit of a subject sli^ be served Oii> oily justice of 
the peace^ for any thing by him done in the execution of his office> until 
notice in writing of such intended writ or process shall have been de- 
livered to him^ or left at the usual place of his abode^ by the attorney or 
agent for the 'party who intends to sue or cause the same^to be sued out 
or served, at least one calendar month before the suing out or serving f 
the same ; in which notice shall be clearly and explicitly contained the 
cause of action^ which such party hath or daimeth to have against 
such justice of the peace : on the back of which notice shall be indorsed 
the name of such attorney or agent, together with the place of his abode; 

« who shall be entitled to have the fee of tteenty shillings for the pre- 
paring and serving such notice, and no more**. And no evidence shall^ 
permitted to be given by the plaintiff, on the trial, of any cause of 
action, except such as is contained in the notice®. 

It has been deemed sufficient, to* entitle a justice to the benefit of this When necessary, 
statute, that he conceived himself to be acting as a justice, though what 
he did was not in the regular execution of his office **. And accordingly, 
the lord of the manor, who was also a justice of the peace, was held to be 
entitled to a memth’s notice of action against him, for taking away a gun 
in the house of an unqualified person So, one magistrate who had com* 
mitted the mother of a bastard to prison, for not filiating the child, was 
holden to he entitled to the notice of action required by the statute, though 
by the 18 Eliz. c. 3. § 2. jurisdiction over the subject matter is given to 
two magistrates And where a justice of the peace docs an act under 
colour of his office, though he exceed his jurisdiction, he is entitled to 
notice, before an action can be brought against himS: but where he does 
not act colore officii, a notice is uimecessary K And no notice is necessary, , 

to support an action against a person, for the penalty given by the statute 
18 11^ c* 20, for acting as a justice, without a proper qualification 

The notice to a justice of the peace must express the nature of the tvrit Form of notice, 
or process intended to be sued out, as well as of the cause qf action ^ : And 
where the notice was not indorsed with the place of abode of the attorney, 
but concluded thus— Given under my hand at Durham, this — — day of 
&c. it was deemed insufficient *. But a notice to a magistrate 


■ Append. Chap. I. § 1, &c. AT. B, TIic 
references- are to the seventh edition of the 
Braclical Borms, which were originally in- 
tended as an Appendix to the Practice, and 
arc referred to accordingly throughout. 

“ Bkd V. Gunstan, E. 84 Geo. III. K. B. 

8 Chit, Rep, 459. s. C. and fee 8 East, 1 13. 

9 East, 885. 3 Campb. 842. S Maule & Sel. 
580. 8 Pricey 186. 10 Moor6,m 2 Bing. 
*89. S. C. 3 Bing. 78. Past, 81. 


«8n.Blac. 114. 

^ 9 Fast, 864. 8 Campb. 199. n. 

^ 1 Bam. & Cres. 18. 8 Dowl. & Ryl. 43. 
S. C. and see 1 Cor. &'P. 459. 466. n. 669. 

^ 8 Bam. & Cres. 789. 4 Dowl. & Ryl. 
883. S. C. 6 Barn. & Cres. 351. Ante, 80. 

* Holt iVJ. Pri, 468. 

^ 7 Dumf. & East, 631. 

* Taylor v. Benmek, M. 83 Geo. III. K. 
B« 7 Darnf. and East, 635. 3 Bos. A PuL 
55a («)» a C ritedk 




Notice of action, 
to officers of 
customs, or ex- 
cises 


/)fficer8 of army, 
, navy, or ma- 
rines, &c. 


Hifddl/iiot Ae/om rf aetion intended to to JbrOugtt : It IsnrittSiott 
if it statO tte wi^of proceBs, and the cause of action end in stUting the 

tatide of action^ it is sufficient to infonn the defendant oubstantfalljr of the 
ground of complaint *». Where notice of action is given to a magistrate, 
under the 24 Geo. IL c. 44^ it is stifficienty In indorsing the attorney’s 
name, to put the initial only of his Christian name, with his surname, and 
place of abode!» in words at length ^ : And where the notice was signed 
T. and iF. A* William, the names of the attomies for the plaintiff being 
Thomas Adam WilUams and William Adam WtlHams, it was deemed 
sufficient^. The att<n'ney giving the notice, may describe himself gene- 
rally of the town in which he resides, as " of Birmingham or Bolton 
enleMoor^:** though where he described himself in the notice as 
of^a place in London, which in feet was in Westminster, it was holden to be 
feialt. 

In^like manner, by the statute 28 Geo. III. c. 37* § 25 *». no writ or 
process shall be J*ned out against any officer of the customs or excise, or 
** against any person or persons acting by his or their order, in his or their 
aid, for any thing done in the execution or by reason of that or any 
" other act or acts of parliament then in force, or thereafter to be made, 
" relating to the said revenues, or either of them, until one calendar month 
next after notice in writing shall have been delivered to him or them, 
or left at the usual place of his or their abode, by the attorney or agent 
" for the person or persons who intends or intend to sue out such writ or 
process as aforesaid ; in which notice shall be clearly and explicitly 
contained the cause of action, the name and place of abode of the 
person or persons in whose name such action is intended to be brought, 
and the name and pla<^ of abode of the safd attorney or agent * : and 
" that a fee of twenty shillings, and no more, shall be paid for the pre- 
paring and serving of every such notice.” And, by the statute 6 Geo. 
IV. c. 108. § 93. a similar notice is required to be given, previously to the 
commencement of on action against any officer of the amty, navy, or ma- 
rMl, or against any person acting under the direction of the commis- 
sioners of his majesty's custom, for any thing done in the execution of, or 


* 8 Campb. 196. 

a Bam. & Aid. 8S7. I Dow!. & Byl. 
497. S. C. and tee M*Clel. & Y. 469. but 
see 2 Chit. Hep. 67S. 


^ 7 Taunt. 68. 2 Marsh. 877, S. C In 
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TldMfpR, B. held, that the Attorney's name 
and ffece ^ abode being in tbe body, instead 
of odihe hack of ffie notioe, was sufficient, 


. intent of the statute 

that justice might be aide to tender 
^ party hi® attorney, and of 

awriing tli. kiide of a 


forgery. Sed gwvrc? and see 7 Dumf. & 
East, 634, 5. 

^ 4 Barn. & Cres. 681. 6 Dowl. & EyL 
626. 2 Car. & P. 237. S. C. * 

8 Bos. & Pul. 651. 

f Crooke V. Curry, Durham Sum, Aasix. 
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85. which latter statute, however^ is rq)ealed 
6 Geo. IV. c. 106. ' 

t Append* Cfaept I. $ 7, 6, 9. 



OF ai 

bjr ¥6acj|p of his office^ On the jfbnner of these eM it hie been hoUen^ 
that notice of action against a ctietoin-house <^cer^ for hteahing the 
plaintiff's divelling house in C— street, in the parish of G— — , is not 
a sufficient notice of the phdntiff 's place of abode K 
An extra man, not appointed by the board of excise, is holden to be Decisions on 
entitled to the benefit of the statute 28 Geo. III. c. 87- § 26. ; or at kast c.^8?.*5*26. 
he is entitled to it, as a person acting under an excise officer, if he be sent 
to make a search, though no regular officer be present And an excise 
officer is entitled to notice, before an action is brought against him, for an 
act not warranted by his official capacity, if done bond fide, in the supposed 
execution of his duty ; such as. the assaulting of an innocent person, whom 
he suspects to be a smuggler employed in running goods^ : for otherwise, 
he would never be entitled to notice, except in cases where he. did not 
need it But a constable detaining a person by direction of a custom* 
bouse officer, who had himself no power to detain him, is not within 
the protection of the act, there being no pretence that he was acting 
witliin the scope of his authority ^ And where a revenue officer, having 
seized goods as forfeited, which were not liable to seizure, takes a sum of 
money of the owner to release them, an actfon for money had and re- 
ceived will lie to recover it back, though the officer has not had a month's 
notice previous to bringing the action The month begins the day on 
which the notice is served and the action, we have seen**, must be 
brought within three months (which are holden to be lunar months *,) 
after the cause of it accrued : so that the notice must be served one calen^ 
dar month at least before the expiration of three lunar months from the 
time of the cause of action. 


The statute 39 Geo. ITE c. Ixix. § 184. directs, that the West India Notice to Trea- 
Dock Company shall sue in the name of their treasurer, in all actions by iJJdla,*or^on- 
or on behalf of the company, and that he shall be sued for the recovery Bode 

of any claim or demand upon, or of any damages occasioned by the com- 
pany ; and § 185. after extending the protection of the statute 24 Geo. 11. 
c. 44. for privileging justices of peace, in actions brought against them as 
such, td the Lord Mayor and Aldermen of London, acting under this act 
beyond the limits of the city, directs that no action shall be commenced 
" against any person or persons, for any thing done in pursuance or under 
colour qf this act, until after fourteen days notice in UTiting, or after 
1%!nder of amends, &c. upon which it has been holden, that the trea^ 
surer of the company is a person within the said clause ; and being sued 


* 3 Taunt 137. ^ S Chit 140. and see 6 Barn. & 

2 Snoith R. 8X0, Cres. 361. 

^ 5 Dumf. & 1. Davy v. Hoskins, , ^ 4 Dumf. & East, 485. and see 5 East, 

M. 83 Geo. 111. C. P, S. P. and see 1 Car. 188. I Barn. & Aid. 48. 8 Bam. A Cres. 

& P. 466. n. 4 Barn. & Cres. 800. 6 DowJ. 729. 4 Dowl. & Ryl. 883. S. C. accord, but 

& RyU 267. S. C. 4 Bam. & Cres, 269. see 4 Dumf. & East^ 663. smJh. contra. 

But, per Heath, J. he is not entitled to no- 3 Dumfi & East, 683. 
tice, for any collateral act Ante, 80. 

^ Der Lamenee, L 8 Smith R, 883. and * 8 Btimfi A Sast^ 884. 8 Moores 866. 
see 9 East, 366. 3 Campb. 848. \ Bing- S. C 
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For things done 
In puriuance of 
btdldiiig W6U 


Of acts relating 
to taxes. 


oFv.w«o«ii^ aF mntm. 

which indnodd m ijtfarjr to 
notice before the aetioA brotlght^ ^ And there are 
eisQ^i^ {nwisuiiig in the act relating to the London Dock company ^ 

By the building act no action or suit shall be commenced against 
" any person or persons, for any thing done in pursuance of that act, until 
** tutenfjf one days after notice in writing, of an intention to bring such ac« 
tion or suit, has been given to the person or persons agmnst whom it 
shall be brought." And, by the statute 43 Geo* III. c. 99. § 70* for 
consolidating the proviBi<m8 in the acts relating to the duties under the 
management cf the commissioners for the affairs of taxesy no writ or 
process shall be sued out, for the commencement of any action or suit, 
** against any person or persons, for any thing done in pursuance of that 
act, or any act for granting duties to be assessed under the regulations of 
that act, until one calendar month next after notice in writing shall have 
been delivered to, or left at the usual place of abode of such person or 
per!^>us, by Uie attorney or agent for the intended plaintiff or plaintiffs ; 
" in notice shall be dearly and completely contained the cause and 
« causes of action, the name and place or places of abode of the intended 
** plaintiff or plaintiffs, and of his or their attorney or agent : and no evi- 
" dence shall be given, on the trial of such action or suit, of any cause 
or causes of action, other than such as is or aro contained in such notice." 
It is not necessary to give a notice of action on this statute, where nr- 
sumpsit is intended to be brou^ght, for money had and received, to recover 
the amount of an excessive charge made by the defendants as collectors, 
on a distress for arrears of taxes And a sheriff, who levies arrears of 

taxes, under 48 Geo. III. c. l4l is not entitled to notice of an action to 

be brought against him, for any thing done under the provisions of that 


act K 


For non-resi- By the statute 67 Geo. III. c. 99. § 40. " no writ shall be sued out 

dence. against, nor any copy of any process, at the suit of any informer, be 

served upon any spiritual person, for^ny penalty or forfeiture incurred 
. ipi^der any of the provisions of that act, until a notice in writing of such 
intended writ or process shall have been delivered to him, or^' lcft at 

'' the usual or last place of his abode, and also to the bishop of the dio- 

cese, by leaving the same at the registry of his diocese, by the attorney 
or agent for the party who intends to sue or cause the same to be sued 
out or served; one calendar month at the least before the suing out or 
serving of the same ; in which notice shall be clearly and explicitly con- 
tained the cause of action, which such party hath or claimeth to have, 
** and the penalty or penalties for ;w!}i 9 h such person intends tasue ; and 
on the back of which notices rsap^^valy shall be indorsed the name of 
sudb attorney or agent, together with the place of his abode : and no 


* 5 Eadft and see Holt Ni. Pri. $7. S. C. 

% XifiiJt. L > **1 Bsrn, & Aid. 42. 

A *0 Geo, IIL c. idvil $ ue, 51. * * No, V* Kule, 2. 

A Gee. III. e, 78, $ lOa. end see 4 ^ 8 Moore, 400. 1 Bing. S69. 8. C. 
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be' given befw^the'Ai^et day-ic^f 

after any stidi penalty or penaltlib^ afiaH hare By At^instcom- 

the statute 6 Geo. IV. c. 16. § 41. no writ shall be stjed out against, {laXTijlt? 
nor copy of any process served on any commwic^i^ hanktupt, 
for any thing by him done as such commissioner^ unless notice in 
" writing, of such intended wit or process, shall have been delivered to 
him, or left at his usual place of abode, by the attorney or agOnt for the * 
party intending to sue, or cause the same to be sued out or .served, at 
least one calendar month before the suing out or serving the salne ; 
and such notice shall set forth the cause of action which such party lias 
or claims to have against such commissioner ; and on the back of such 
notice be indorsed the name of such attorney or agent, together 
with the place of his abode, who shall receive no more than txcenij^ 
shillings for preparing and serving such notice.” And, by § 42. no 
** such plaintiff shall recover any verdict against such commissioner, in 
" any case where the action shall be grounded on any act of the defendant 
as commissioner, unless it is proved upon the trial of such action, that 
such notice was given as aforesaid ; but in default thereof, such com- 
niissioner shall recover a verdict and costs as thereinafter mentioned ^ ; 
and no evidence shall be permitted to be given by the plaintiff, on the 
trial of any such action, of any cause of action, except such as is con- 
" tained in the notice.” And lastly, by the statutes 7 & B Geo. IV. c. Hdativo to lar- 
29. § 75. and c- 30. § 41. " notice in writing of an action, for any thing * 
done in pursuance of the acts for consolidating and amending the 
laws relative to larceny, &c. and , malicious injuries to prtjperty, and of 
the cause thereof, shall be given to the defendant, one calendar month 
at least before the commencement of the action.” 

A separate notice to each of several persons intended to be sued in tres- Notic-c, how 
pass, has been deemed suiiicient to found a joint action against aB of them, 
for things done in pursuance of an act of parliament ; although none of 
the other persons, who were afterwards joined in the action, were named 
in the notice to either of them But where one person acted as clerk to 
two publ^ bodies, and a notice of action required by statute was given, 
addressed to him as clerk to one body, the cause of action arising under 
the authority of the other body, the court of Common Pleas held that the 
notice was insufficient And a notice of action, under an act of parlia- 
ment against a toU-gatc keeper, for demanding and taking toll, for and 
in respect of certain matters and things particularly mentioned and 
exempted from the payment of toll, in and by a certain act of parlia- 
ment, intituled, &c.” is too uncertai%f^d bad \ 


For the protcctioif of constablesl &c. acting in obedience to the warrant Demand on 

constables, & 
oi' perusal and 


of a magistrate, it is enacted by stat. 24 Geo. II. c. 44. § 6. that no 


** See § 44. '' **2 Chit, Rep. 67S. and see 6 Rum. & 

2 Price, 120. and see 6 Pricey 160. Cres. 125. 7 Dowh & Ryl 810. S. C. .. 
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^ of w». « injUflU mnM bm$bt agahwt mj 

« officer, or f^nst any person or por80?»s acting by bia ord#r and ^ in to 
aid^ for any tl)^ done in obedience to any wsmnt nader t)io hand or 
seal of any justice of the peace^ until deoxand hath been made ^ or left 
at the usual place of his abode, by the party or parties intendit^ to 
bring suoh actionb or by his, her or their attorney or egent, in writing, 
** 'signed by the party demanding the same, of the perusal and copy of 
such warrant, and the same hath been refused or neglected for the space 
of six days after such demand : And in case, after su^ demand and 
complmnce therewith, by shewixig the said warrant to, and permitting a 
“ copy to be taken thereof, by the party demanding the same, any action 
shall be brought against such constable, &c. without making the jus> 
■“ tice or justices, who signed or sealed the said warrant, defendant or de- 
fendants, that on producing and proving such warrant at the trial of 
such action, the jury, shall give their verdict for the defendant or de- 
Jeufian(.!V notwithstanding any defect of jurisdiction in such justice or 
** justices : And if such action be brought jointly against such justice or 
justices, and also against such constable, &c. then, on proof of such war- 
** rant, the jury shall find for such constable, Sec. notwithstanding such 
defect of jurisdiction as aforesaid ; And if the verdict shall be given 
against the justice or justices, in such case the plaintiiF or plaintiffs 
shall recover his, her or their costs against hiin or them ; to be taxed in 
such manner, by the proper officer, as to include such costs as the 
plaintifiT or plaintiffs are liable to pay to the defendant or defendants, 
for whom such verdict shall be found/' 

Intent of these ^ The intent of these provisions was to prevent the constable or other 
<fificer, when acting in obedience to his warrant ^ from being answerable, 
thereon, on account of any defect of jurisdiction in the justice : Therefore, if an 

officer seiae goods, in Ubedienee to the warrant of a magistrate, whether 
that warrant be legal or not, he cannot be sued, until a previous demand 
has been made of a copy of it Aud a constable, executing the warrant 
a justice of peace, if sued in trespass without the magistrate, is within 
the protection of the statute, aud entitled to a verdict, on proa# of such 
warrant ; having first complied ^vith the plaintiff's demand of a perusal 
mid copy of it, before the action brought, though not within six days after 
such demand, as the act directs But where a constable of one hundred 
took upon him to execute a warrant out of his own hundred, dirked to 
the constable of another hundred by name, and to all other peace of- 
“ ficers in the county of Kau this was holden not to t)e a case ivithin 
;lhe protection of the statute ^ So, where goods were taken ui^r a war- 

■/' 'fe 

y •For t|be|m of tbe demand, see 6 East, 4-46, 

.Qnip. # 10, ll« " H. Blac. 15. n. and sec 3 Barn. & A14* 

Bar. 1743. I BJac, Hep. 555. 3. C. 330. bjit see stat. 5 Geo. IV. c- 18, § 6. 

3 S Maale A SeL 359. I wbicl^J^thorizes constables to execute war- 

rants out of thdr precincts, provided it be 
|k>% Ss jpri. 158. 3 Bep. 06. within the jorisdit^tton of the jintioef; gmnt- 
*1 ing or backiiig the same. 
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by « fdt the owtity M Kthi, dU 

s'ecitfid ter the domatnUee of the lovreif hhlf-himdi* ** ed of C. aiid (1^. in the 
oouittf «f Abi/, if it ttitii ottt^ thet ikt womAt wet eteentod within the 
Juthdiotien of the einque ^ortt^ and not in the county of Xem, the eon- 
atatdes who executed it are not entitled to the benefit ef thO ihftute^ but 
may be sued I* §re$pa^, without the inaghtmte being made « dofemlant K 
And w^ere tfiedefendnata^ in otder to Wy a poor't rate under a wanhint 
of distresa granted by two magistrates, bro^e and entered the pkhtii^a 
house, and broke the windows, 8tt. the court held that they might be sued 
In rrajpam, wfthout a pnwiousf demand of the perusal and copy of the war- 
#ant^ 

It haa been determined, that a ckitrchwarden or otenett of the poor. Demand on 
talking a distress fat a poor's rate®, or a gaqlet, receiving and detaining a 
prisoner ^ under a warrant of magistrates, is entitled to the proteetion of &c. 
the Statute, iii hating the magistTates made defendants with him, in an ac- 
tiim of ire^asBi And a comtahle^ who merely acts in aid of a parish of- 
ficer, in levying a distress for poor rates, under a warrant of magistrates 
directed to suefi officer, is not liable to an aetfem of although a de- 

mand was duly made on such constable, in purSumice of the statute *• 

But an action of replevin is holden not to be an action, within the meaning 
of the statute And the act extends only to actions of trespass, or tort : 

Therefore, where an action for money had and received was brought against 

an officer, who had levied money on a conviction by a justice of the peace, 

the conviction having been quashed, it was holden that a demand of a copy 

of the warrant was not necessary s. In cases to which the act applies, if Evidence of 

the plaintiffs attorney make out two papers precisely similar, purporting 

to be demands of a copy of the warrant, pursuant to the statute, and sign 

both for his client, and then deliver one to the defendant, the other will 

be sufficient evidence at the trial K 

The benefit of the statute 24 GeO. 11. c. 44. § 1. was extended to com- On persons ap- 
missioners of bankrupt, by the statute 6 Geo. IV. c. 16. § 31. by which fniwiTners of 
it is enacted, that lio action shall be brought against any person ap- bankrupt, 
pointed by commissioners of bankrupt, for any thing done in obedience 
to their warrant, prior to the choice of assignees, unless demand of the 
perusal and copy of such warrant hath been made, or left at the usual 
place of abode, of such person or persons, by the party or parties intend- 
ing to bring such action, or by his or their attorney or agent, in ^v^iting, 
signed by thj| party or parties demanding the same, and unless the same 
hath been refused or neglected for six days after such demand : and if. 


* 5 East, SaS. 

** S Maule & Sd, and see 2 Bos, 
fvtl 158. 6 Barn. & Cres. 238. ^ 

® Bitl* NL iVi. 2i. 7 Dumf. & 270. 

1 Gov, 97. 

* 4 Moora^ 465. 

^ 2 BIse. Eep, 1330. 0 East, 283. but see 


668, 7 Dumf. & East, 270, contra. 
JSlu Pri, 24. Ante, 31, 2. 

* 2 Bos. & Pul 39. and see 4 Esp* Rep. 
203. Peake’s Evid. 5 Ed. 104. 2 Campb. 
110. 7 Moore, 1 12. 3 Brod. & Bing. 288. 
S. C. 1 Car.& P. 41. (o). 6 Barn. & Cres,- 
394. * 

D 2 



. OP &C^ 

** after $ueh dexnand and compliance therewith^ any action be brought 
" against the person so appointed as aforesaid^ Mdthout makii^ the pc- 
" titioning creditor or creditors defendant or defendants,, if living, on 
" producing and proving such warrant at the trial of such action, the jury 
** shall give their verdict far the defendant, notwithstanding any defect of 
jurisdiction in the commissioners ; and if such action be brought against 
the petitioning creditor or creditors, and the person so appointed as 
« aforesaid, the jury shall, on proof of such warrant, give their verdict 
for the person so appointed, notwithstanding any such defect of juris^ 
** diction ; and if the verdict shall be given against the petitioning ere- 
iditor or creditors, the plaintiff or plaintiffs shall recover his, her or their 
costs against him or them, to be taxed so as to include such costs as the 
" plaintiff or plaintiffs are liable to pay to the person so appointed as 
aforesaid/' 

Tender of debt, Having thus stated what is necessary to be done by the plaintiff, before 
the couuncncerhent of the action, it may be proper to add, that where it 
is meant to be defended on the ground of a tendei' of the debt, such tender 
should be made before the action is brought : And a tender of suiRcient 
amends may be made, by the statute 21 Jac* I. c. 16. § 5. in an action for 
an involuntary trespass to real property *. 

• 1 Str. 649. 
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CHAP. II. 


Of the Jurisdiction ef the Courts of King’s Bench, 
Common Pleas, and Exchequer of Pleas, in per- 
sonal Actions ; amd (f the Judges, Advocates, and 
Officers if the Courts. 


The Court of King's Bench has an original jurisdiction in actions for 
trespasses vi et armis, committed in Middlesex, or other county where the 
court sits ^ : and it has by degrees acquired a jurisdiction^ which it e)cer- 
cises by original writ, against peers of the rcalm^ and members of the house 
of commons : and against corporations^ and hundredors on the statute 7 
&; 8 Geo. IV. c. 31.; and in all personal actions^ brought against any 
person not being a prisoner in the actual custody of the marshal, nor pri- 
vileged as an attorney or officer of the court. It has likewise jurisdiction 
by h%U, in all personal actions, brought against prisoners in the actual cus- 
tody of the marshal, or persons who have put in bail upon a cepi corpus, 
or habeas corpus, and who are still for this purpose supposed to be in cus- 
tody \ On which latter ground, the court is enabled, by a fiction, to hold 
plea by bill, in all personal actions whatever ; for, by feigning a complaint 
of trespass, over which the court has an inherent jurisdiction, the plaintiff 
is allowed, when the defendant is brought in on such complaint, to waive 
or abandon it, and to exhibit his bill and declare against him as a prisoner, 
for any other species of injury This court has also jurisdiction in all 
personal actions, brought by or against its atiornies and officers^ ; who are 
entitled to sue therein by attachment of privilege, and must be sued by 
bill : And members of the house of commons may be sued therein by bill 
and summons, &c. in consequence of the statute 12 & 13 W. III. c. 3. 
§ 2 . 

The court of Common Pleas has a concurrent jurisdiction with the court 
of King’s Bench, in all personal actions. This jurisdiction is exercised, 
first, by original writ, issuing out of Chancery ; which however is seldom 
issued, except where it is neces^ry in consequence of a writ of error, after 


® Trye’s^W 7'r 
*» Id. ib. 

* K. K. 15 Geo. 11. reg, 1. K. B. Cowp. 
455. And, for an account of thejurisidiction 
in general »f the court of King’s Bench, and 
of that in particular which it exercises in civil 
actions by InU, sec Sul. Leet XXXIL p. 


S00,,^Ac. 3 Blac. Com. 43. 3 H. Blue. 371. 
399, 300. And see further, os to the juris- 
diction of the King’s Bench in personal ac- 
tions, by criginal writ, Stepb. PL 4, 5. by 
bid. Id. 53, &c. and hy aitachnmU of pii- 
vilege, Id. 68. 

** 4 Inst. 71, 8, 3 H, BJac. 370. 399. 


Jurisdiction of 
K. B. in jier- 
suna) actions. 


Jurisdiction of 
C. P. in per- 
sonal actions. 
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a judgment by defiwlt: Secondly, bjr writ of qmrt elamm 
whidb aappoma. an original to have iasued, and js the ordinary mode of 
eonamenoing aetiona in thie court : Thirdly, by 0mchm€nt of privilege, 
at the euit of attomiee and officers of the court : and fourthly, by hill 
against attomies and offioeiu» or membera of the house of eommons \ 
In Teal and This court has also jorisdietion, exclusive of the King's Bcdkh^ in all real^ 
aedom, greater part of mixed aetbns : and writs of haheaa corpi^, and 

prohihiiion, may be moved for therein, as well as in the King's Bench ; 
though it H more usual to move |bar the writ of habeas carpus in Ihe latter 
court. 


Jurisdiction of 

removing ac- 
tions from in- 
ferior courts. 


By attachment. 


Jurisdiction of 
Exchequer of 
1^ 


rrivileges in 
Bxehe^r. 


It should also be observed, that personal actions are cither commenced 
originally, by the means which have been stated, in the courts of King's 
Bench and Common Pleas ; or are removed thither from inferior courts, 
by writ of cerHirrari or habeas corpus before judgment, or by writ of error 
sfeer from such as are of record or by writ of pouts recordari 

Jfacias os aecedas ad curiam, before jttd[pnent, or by writ of 

fidse judgmeut afterwardi^ ftcun sudh as are not of record; and botli 
courts have the power of punishing their own officers, or other persons, 
for u eontempt, by aUcchment* 

The oourt of Pleas, in the Exchequer, is holden before the barons^; 
and baa jurisdiction of all causes which concern the king's profit or re* 
venue S m of debts or duties to the king ^ ; and of matters which, relate 
tp tenures of the king in capise, as of an honour or manor &c. or which 
concwn the lands, rents, franchises, heieditaments, goods and chattels of 
the king/; So, one who is indebted to the king, may sue his debtor in 
the court of Pleas in the Exchequer, upon a suggestion of quo minus, &c. 
or that he is thereby the less able to satisfy his majesty, the debts which 
he owes to him 9, And court of Pleas hss jurisdiction in all personal 
SGtions^ where the plaintiff or defendant has privilege as an officer or mi- 
nister ^ or the defendant is a prisoner of the court. But the plaintiff 
cannot proceed in this court by original writ ; and therefore the defendant 
cannot be outlawed therein K 

There are three sorts of privilege in this coart : First, es debtor ; 
secondly, as accountant; and thirdly, as officer of the court. Against the 
first of these, any man who hath a special privilege in another court, as an. 
officer of the court or attcamey, shall have his privilege. But if an ac- 
countant begin his suit here, no privilege shall be allowed elsewhere ; be- 
cause he has a special privily, by reason of his attendance to pass his 
ecCQunt, in which the king hath a pmrtmiilar concenir The samp hdda 


P See fartber, ts to (he Jcrisdictioti of the 
QiMPfm flsis in yerioaal aerim, wi. 

Iqt cUackmeniot 
Jp* sad'by hiU, JSi» $8^ 

jpt ioj$. no* ne. 8 Inst, 


' 4 Inst. 118. 8 Inst. 551. and see the sta- 
tute 83 Hen. VllL 8fi» § 58, 7..^ 

* 8 Inst. 551. 4 Inst. 112. Plowd. 808. ft. 

> 8 Insi^ 551. and see (Simv Big* tit, 
OnuiSf 

Kl Brteev 80 P. 



td catt c^cer of tho 0(jttrtr If be eomifienoe ^ euk here, 
^til^ege in einother court shall preirail agduet him ; because his attend- 
ance here is requisite, and his privilege here is first attached com- 
mencing his suit. But when the accountant has finished his accounii and 
reduced it to a certainty, so that it is become a debt, then he is only privi- 
leged as a general debtor* ** So, a servant to an officer or minister of the 
court has no privilege against a privil^d person elsewhere *. And ao- • 
cordingly, where the plaintiff, os debtor to the king, and treasurer of t^e 
navy, exhibited, his bill in this court, and the defendant pleaded his pri-*- 
vikge, as one of the six clerks in Chancery, under the great seal ; iio/e, 
chief baron, and the court held, that a general privilege as -debtor, will 
not hold against a special privilege ; but against a general privilege it 
will : and a privilege as accountant will hold against a special privilege 
in another court, as officer of the court or otherwise ; though it be not al- 
leged, that he has entered upon his account : and in this case the plaintiff, 
being treasurer of the navy, is to ipso an accountant in the Exchequer ^ : 
But it must be averredy that he. is present in court on his account ^ 


Barons of £x- 
che^iuer* 


'Fhe judges of the courts of King's Bench and Common Pl^s are, ' in Ju^ej^of K. B* 
each eourt, the Lord Chief Justice, created by writ, and three puisne 
judges, created by letters patent; who, by the statute 12. & 13 W. III. 
c. 2. hold their places quwndiu bene se gesseriniy and not, as formerly, 
durante bene pheito. In the court of Pleas in the Exchequer, the judges 
are the Chief Baron, and three puisne barons, who are created by/ letters 
patent ^ ; and were formerly barons and peers of the realm *. And, by 
the statute 1 Geo. 111. c. 23. enacted at the earnest recommendation of 
the king himself from the throne, the judges are continued in their offices 
during their good behaviour, notwithstanding any demise of the crown, 

(which was formerly hol^n ^ immediately to vacate their seats,) his ma- 
jesty having been pleased to declare, that he looked upon the independence 
and uprightness of the judges, as essential to the impartial administration 
of justice ; os one of the best securities of the rights and liberties of his 
subject^; and as most conducive to the honour of the crown*; 

Before the making of the statute 1 & 2 Geo. IV. c. 16. a practice had Sittings of ^ 
prevailed, for the judges of the court of King's Bench to sit in Serjeants ®auk, out of 
Inn Hally some days previous to the commencemeut of Hilary y Eastery and 


* Hardr. 866. 

^ Hardr. 316, and see Bro. Abr. tit. Pri- 
vihgef 16. S6. 1 Lutw. 44. 46. Sty. Reft. 
889. W. Jon. 888. 8 Salk. 646. 

** Bro. Abr. tit. 842. and see Man. 
Ex. Pr. 148, 4. Steph. PL 6. 68, 4. 69, 60. 
^ Mad. 688. 4 Inst. 117, 

* 4 Inst. 108 tfi marg, and see Com. Dig. 
tit. Courts, D. 10. 

* 8 Ld, Raym. 747, 


® Com. Journ. 8 Man 1761. And for 
the sataries ^of the chief justices of the King’s 
Bench and Common Pleas, tee stat. 6 Geo. 
IV. c. 82, 8. aad for those of the Master of 
the RoUs, Vice-ChanceUor, Chief Bluron of 
the Exchequer, pidsns judges and barons, 
see stat. 6 Geo. IV, c. 84. .And for the so- ^ 
lories of the judges in India, &c. see stat. 6 
Geo* IV. c. 86. 



tt^ms^ and hear spocial arguinaits ojri Semturerfh* wrilatof 
special vetdicts^ special cases^ and new tiials> See* upon which they 
delivered their opimons, except in cases reserved for further consideratiott, 
and judgment was afterwards formally pronounced in the following term^ 
By the above statute^ the judges of the court of King’s Bench were en- 
abled and required^ for the di^tchof matters depending in the said court, 
to siti at certain times therein mentioned, before Hilary, Easier, and 
Michaelmas terms respectively: But that statute was repealed by the 
3 Geo. IV. 0 ^ 102. which authorizes his majesty, " by warrant under his 
sign manual, directed to the judges of the said court, to direct and re- 
quire the judges of the said court, or any two or more of them, to meet at 
Serjeants Inn Hall, Westminster Hall, or some other convenient place 
to be by them appointed, on such and so many days in the vacation or in- 
terval between any terms, as to his majesty shall seem fit and proper, 
for the dispatdt of such matters as, at the end of the term mentioned 
in such warrant, may be depending in the said court, whether on the 
cr^m.iK ‘1 or pka side thereof : which warrant shall be made and issued ten 
dayi? at the least before the end of the term preceding the vacation 
** mentioned in such warrant, for the meeting of the judges for the dis- 
** patch of business as aforesaid ; and the issuing of such warrant shall, 
three days before the end of the said term, be openly and publicly, in 
the said court of King’s Bench, notified and declared, and be after- 
wards published in the London Gazette: And when and so often as 
** any such warrant shall be made and directed to the judges of llie said 
court, the same judges, or any two or more of them, are authorized and 
required, unless prevented by illness, public business, or other reason- 
able ciiusc, to meet, in pursuance of such warrant, for the dispatch of 
such matters as aforesaid, or of so much and such parts thereof as may 
appear to such judges chiefly to require dispatch, and as may be then 
must conveniently dispatched, and to hear, decide and pronounce rules, 
orders, and judgments thereupon ; wliich rules, orders, and judgments, 
shall be drawn up and entered of record, either of the term last past 
before the pronouncing thereof, or as of the term then next ensuing, as 
the said judges shall direct: And that all enlarged rules to shew cause, 
which may be pronounced or drawn up by, or by the direction of the 
“ said court, for shewing cause in any term next after any of such sit- 
tings directed by such warrant as aforesaid, shall be deemed and taken 
to be rules to shew cause, as well at such sittings, as in the term then 
next following, and may be heard and decided in such sittings accord- 
, ingly: Provided, that nothing therein contained shtdl alter or affect the 
return of any writ, either mesnt or judicial, qr require any return of 
StUch writ, or appearance thereto, b^re tlic day therein mentioned **.*' 

* Sc Sd. S04. (a). C ilaule Sf 1 ^arn. & Ores* 988. (a). 657. (a). 9 Barn. 

1. (a)* i 1km Si Aid. 1. (a). 918. (u)* & Cres. 1 19. (a], 3 Barn. & Cres. 178. (a). 

» BariBr & Ald/9. (a), and soe 7 Taunt. 199. 738. («). 5 Bowl. & Ryl.699. («). i Barn. 

piif tlie 6rst M^arrant on this & CrfB. 899. (a). 5 Barn. & Cres. 797. (a), 
fate, &CC J Dowl. 8r Byl. («)# ai:^ tec 6 Barn. & Cres. 968. («). 
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OF ADVOCIA^BS>vim-€)0€KSE^^ 

TUs Aet of payUament is to be ocmatrued Jiberally^ Avr the dispatdi df ba« 
siaess ; and there&re it has been holder that an aihdavit sworn during 
term> is sufficient to bring the subject matter before the courts as a 
matter depending in the court/’ within the terms of the act> and the 
king's warrant founded thereon ^ 

The judges, upon their circuiiSi sit by virtue of five several authorities : SitUngs of 
, 1. the commission of the peace: 2. a commission of oyer and terminer: cuiSr* *^^* ^ *^ 
3. a commissiem of general gaol delivery: 4. a commission of assize, di- 
rected to the justices and serjeants therein named, to take (together with 
their associates,) assizes in the several counties, that is, to take the verdict 
of a peculiar species of jury, called an assize, and summoned for the trial 
of landed disputes: 5. their authority at nisi prius is by the Commission of 
assize being annexed to the office of justices of assize, by the statute of 
Westm. 2. (13 Edw. I.) c. 30. which empowers them to try all questions 
of fact, issuing out of the courts at Westminster, tliat are then ripe for trial 
by jury And, by a late act of parliaments^ whenever it shall happen 
that the commissions, under which the judges sit upon their circuits, 
shall not be opened and read, in the presence of one of the quorum com- 
missioners, at any place specified for holding the assizes, on the very 
day appointed for such purpose, it shall and may be lawful to open and 
read the same, in the presence of one of the quorum commissioners 
therein named, on the following day, or, if such following day shall be 
•* a Sifnday, or any other day of public rest, then on the succeeding day ; 
and such opening and reading thereof shall be as effectual, to all iutents 
and purposes, as if the same had been opened and read, in the presence 
of one of the quorum commissioners, on the very day appointed for that 
purpose, and shall be deemed and taken to be an opening and reading 
thereof, on tlie day for tliat purpose appointed : and all records and 
other proceedings, under or relating to any commission, which may be * 
opened and read by virtue of that act, shall and may be drawn up, cn- 
tered, and made out, under the same date, and in the same form, iu all 
** respects, as if such commission had been opened and read on the day 
originally appointed for that purpose : Provided, that the judges and 
quorum commissioners arc directed and required to have such commis- 
** sions opened and read, on the very days appointed for that purpose, un- 
"" less the same shall be prevented by the pressure of business elsewhere, 
or by some unforeseen cause or accident.” 

The advocates, or counsel, who next claim our attention, are of two spe- Aih ocaies, or 
cies or degrees ,* barristers, and serjeants. Before a student can be called -/tr s pre- 
to the bar, it is requisite that he sliould be a member of five years standing, vimis (o ^ 
at one of the four principal inns of court ; unless he has taken the degree 
of Master of Arts, or Bachelor W Laws, at one of the universities of 
Qjford, Cambridge, or Dublin ; in which case three years standing will be 
sufficient ; and he must keep at least twelve terms, by dining in commons, 
or being present at Icast/owr days in every term ; that is to say, two days 

a 7 Dowl. A Ryl. ® 3 Bkc. Com. 69. 

-i Salk. 464. ^ 3 Qeo. I V. c. 10, 
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in cMlii Mi|(akali0 full it'edkft'ili eadi MM't ietidj niM OtertifieMe 
be pfodttoedi of ids bein^ & taember M&gge edfoeates in SeotUmd, 
vi membwr of ti6ie of the said mtiVenitieoiOf GUnbr£d^> »!■ Dublin, 

be uniBt nuke e deport of pievloa^ to hie ebtering intocKenmons, 

Ttking oathi of whi£b u allowed hbn m being called to the bar : And, after being called, 
he witnin si£ enleiidar moatbs^ take the oaths of allegiancO and sa* 
pnanaey^ and sohscribe the declaration agamet |»op6]y ; of> if a rotnan 
caMic^ the declaration and oath prescribed1)y the statute 91 Geo. III. c. 
32; in one of the courts at We^minstct, or at the general or quarter sessions 
of the jpflace where he shall reside ; which oaths may be taken, and the 
declarations subscribed, in the King's Bench, before a single judge, in the 
bail court ^ 

Setjtants at law are appointed, or called, at the pleasure of the king, 
by writ issuing out of Chancery: And, by a late act of parliament ^ his 
Zttl^ty may, in e«cfz/io7i,. cause a writ to be issued, directed to any barris- 
ter> oailiog hint to the degree of a serjeant at law ; and such persons as 
his majesty may he pleased to call, are authorised to take upon themselves 
King’s counsel, that ofBce, in vacation. From both the above degrees, some are usually 
selected, to be his majesty's counsel learned in the law ; the two principal 
of whom are called his attorney, and solicitor-general. And a custom has 
of late years prevailed, of granting letters patent of precedence, to such 
barristers as the crown thinks proper to honour with that mark of distinc- 
tion ; whereby they are intitled to such rank and pre-audience, as are 
assigned in their respective patents ; sometimes next after the king’s at- 
torney-general, but usually next after his majesty's counsel then being. 
These (as well as the queen’s attorney and solicitor-general rank pro- 
miscuously with the king's counsel, and together with them sit within the 
bar of the respective courts. The king's counsel have a standing salary, 
and cannot be employed in any cause against the crown, without special 
licence; but those who have merely patents of precedence receive no 
salaries, and are not sworn ; and therefore are at liberty tot>e retained in 
causes against the crown 

Prfr.ftudience of By a mandate of his late majesty ^ the king's attorney and solieitor- 

place and audience, before the king’s premier 
General order of scrjeaut ; and the following may be considered as the order of precedence, 
precedence. ^ jnfe*«ttdience, which obtains among practisers : 1. The king's attomey- 
^general : 2. The king’s solicitor-general ; 3. The king's premier serjeant, 
(so constituted by special patent) : 4. The king's ancient serjeant, or the 
eldest among the king's serjeants; 5. Theltin^s advocate-general: 6. The 
kuig's serjeants : 7* The king's counsel, or those who have patents of pre- 
lldence, with the queen’s attorney and solicitor^general : 8. Serjeants at 
lljliwr Tte recorder of London: 10. Advocates of the civil law; and 
In Excite^,, Bstristem. lu the court of Bxdbequer, two of the most experi- 

, ^ I IV. c. 05. S 4w 
-,'4g«o.^IV.c.0S. 

^ I; 6^ ‘7« ' 


allegiance^ &c. 


Secants. 

May be called 
in vacation. 


^ 8 Blac. Com. 87, 8. 
« Ui 3 te.l 811 . 
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Hie e^ccni of the court of King'e Bendi^ on the erotwi ride> are the Officers of K.B. 
ckrk $he crow«^ or king’s cofwwr and attorney^ usually called the 
mqsier of the crown oftccj who holds his place for life^ by letters patent 
under the great seal> and has the appointment of theseooiidaryj derk of the 
rules, examiner, calendar keeper, derk of the grand juries, and clerks in 
court ; and, on the plw side, the pro$hmotAr^, or ckrk for enrd&ng On plea side. 
pleas> in civil causes depending between party and party, and particul^ly 
by biU*^i the secondm^, or deputy to the chief derk, ustidly called the 
VH^cr of the King's Bench office, and his assiaant; the derk of the 
treasury^; the keeper of the mrits and records of the court, commonly 
called the custos brevium % who has annexed to his office, the making up of 
records of nlri prius, except in Middlesex ; the filacer ^ exigenter, and derk 
ei theoutlawries s^ for proceedings by origimiymt; the signer of writs, and 
signer of bills of Middlesex ; the derk of the rtdes; the clerk of tlie petpers^i 
the derk of the declaredions ; the clerk of the eoirman hails, posseas, and 
estreats ; the derk of the dockets, commitments, and suti^aetiens ; the derks 
of the inner and vpper treasury ; the derk of the outer treasury ; the derk 
of nisi prius in London, and other cities, and on the several circuits ; the 
clerk of fwd prius for Middlesex; the derk of the errors; and bag besarer, 
on the idea side of the court* 

Before the making of the statute 6 Geo. IV. c. 82. the several officea of Offices of K. B. 
chitf derk, derk of the treasury, and cttHos hrevium, and filacer, exigenser, 
and clerk of the outlawries, of the court of King's Bench, were in the gift 
of the Lord Chief J ustice of the same court, and deemed to be saleable by 
him, an and when the same from time to time became vacant ; and the 
several offices of clerk of the rules on the plea side, derk of the papers on 
the plea sidCf derk of the dcclaratiom, derk of the common hatk, estreats, 
and posteas, and derk of the dockets of the same court, were in the gift of 
the said chief clerk, and deemed to be saleable by him ; and the several 
offices of clerks of the inner and outer treasury, clerks of nisi prius in Lon^ 
don,, and other cities, and on the several enreuits, and bag bearer, on the 
plea side oi the same court, were in the gift of the said eusios brevium, and 
deemed to be saleable by him ; and the said several offices were hdd for 
the respective lives of the persems then holding the same, (or for the life 
of the survivenr of two persons, where the office was then vested in two pmr* 
sons,) and the emdumenU thereof were derived entirdy trom^ the foes 
payable by the suitors of the same court ; and some thereof were, and for 

* S Blio. Comt 2Bi « 1 Lev. 1. 1 Sid. 74. 

Shc»r. P. C. lU. and tee Cas. teio^ ^ This officer is appointed to sign ori^mt 
Talb. 97< writSi and all wnta and process issuing there- 

® 1 Cb. Caa. CO. Show. P. C. 111. Skiss on, before the appearance of the detodaot. 

554, B, H. SO Ow. IL R H. 31 Car. II. and 

^ This officer is required to appoint a per- R. £. 31 Car. IL K. B. See also B. M. 

son to attend in the treasury, that the clerks 15 Car, I. K. B. and TrydejusJU. per tot,^ 
may have access to the rolls. R. T. 1666. ® Ttye, m prtf* 

reg, 2. K. B. “1 Vent. 266*. 2 Mod.25. S. C. 



M m «Meircdsits ow em&ts. 


Offices no longer mauf jrws* pilst biid be^, csxecuted by dqmiy^: Biit tmr, hj iJie aborvc 
tb^^^rva. it is enacted^ that ^'tbe said offices d dhiif clerk, cletk of 

cant; and fu- « ireasufy, iuid custos brevium, and filacer, exigenter, and derk of the 
incnts*i^ukted ofUhwits, shall fwMn and after the passing of that acit, and the said 
by stat 6 Geo. ff several offices thereinbefore mentioned to be in the gift of the said chief 
clerk, shall ftom and after the time when the said office of chief derk 
shall become i^acant, and the said several offices thereinbefore men« 


tioned to be in the gift of the said emtos brevium, shall fooitt and after 
the time when the said office of custo$ hrevium shall become vacant, be 
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solidated. 


Master, and bis 
assistasit, signer 
of Vrrits, and 
clerk of the , 
errp*’Si &c. by 
whom ap^ 
pointed. 


Officers of C« F* 


disposed of, and all appointments to the said respective offices, as they 
may respectively become vacant, shall be made, according to the direc- 
'' tions of that act, and not otherwise : And all and every the persons to 
be so appointed to the said several offices, shall continually execute the 
same in person, and not by deputy, unless for some reasonable cause to 
be allowed as thereinafter mentioned; and every such officer and his 
** deputy, to be lyipointed according to the directions of that act, shall be 
deeoicd imd taken to be a public accountable officer, to all intents and 
purposes, and shall severally account for the fees and emoluments of his 
office, according to the directions of that act. And that all appoint- 
ments to the said several offices, to be made by virtue of that act, shall 
be made by the Lord Chief Justice of the said court for the time being, 
by warrant under his hand and seal, without any fee, gratuity, or rc- 
ward, to be directly or indirectly paid or received for the same ; and 
every such appointment shall be made, and shall be in such warrant ex- 
pressed to be made, during the good behaviour of the person appointed, 
and for so long time only as the person appointed shall execute the same 
in person : Provided always, that no such office shall be vacated, by 
reason of the officers not executing the office in person, if he shall execute 
the same by some deputy to be appointed by virtue of that act ; nor in 
cases of occasional illness, or other like necessary cause of absence, not 
“ continuing more than two months at any one time." And, by the same 
statute ®, " the several offices of clerk of the papers, and clerk of the 
declarations, shall, so soon as an appointment thereto may be made by 
authority of that act, be consolidated into one office, and be executed by 
cue and the same person." 

TJje master and his assistant, and signer of the writs, are appointed by, 
and hold their situations, during the pleaStire of the chief clerk. The 
chief justice has also the appointment of the clerk of the enors, and clerk 
of nisi prius for Middlesex, whose business it is to transcribe from the 
pl^ rolls, the records of nijs prius in that county, and to examine and 
the same, and to receive and file the warrants of attorney on the pica 
of the (xmrt. The three other judges the appointment of signer of 
^ iitiddksex ; and each of the judgm^^ppoints his own clerk. 
fPhyioffieers of the court of Common Pleas are the ^reie prothonotaries ; 
^'^l^^mcdndafiest th^ Jdaeers; the clerk of llhR exigents ; the clerk of 
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OF THE OFFICEEE THE COVETS. 

t the clerk of the miliiwies g the derk of the reversal of 
outlawries ; the derk of the king’s silver ; the clerk of the jfttWe; the clerk 
of the Juries; the clerk of the warranis, inrolmenis, and estreats; the clerk 
of the mom;, the clerk of the dockets; the derk of the Judgments; the 
clerk of the treasury ; and the clerk of the errors. 

Before the making of the statute 6 Geo. IV. c. 83. the several 
oihees of chief and third prothonotaries^ derk of the king*s sHver,, clerk 
of the jurata, clerk of the essoins ^ clerk of the •warrants, enrolments, 
and estreats, exigenter, clerk of the supersedeas, filacers for all the counties 
in England, and clerk of the errors in the Exchequer Chamber, were ap- 
pointed by the Lord Chief Justice of the Common Pleas, and were sale- 
able by him, as and when the same from time to time became vacant : 
And the ofiices of second prothonotary, and clerk of the Juries, were ap- 
pointed by the said Lord Chief Justice, on the nomination of the custos 
brevium ; ibr which last mentioned appointment the said Lord Chief Jus- 
tice had been deemed entitled to, and had always received, whenever such 
appointments had been made, certain fees ; and each of the three protho- 
notaries of the said court had the appointment of one secondary: and the 
said several offices were held for the respective lives of the persons then 
holding the same, and the emoluments thereof were derived entirely from 
the fees payable by the suitors of the same court ; and some of such of- 
fices were, and for many years past had been, executed by deputy. But 
now, by the above statute ®, it is enacted, that the said offices of chief 
and third prothonotaries, clerk of the king^s silver, clerk of the jurata, 
“ clerk of the essoins, clerk of the warrants, enrob/ients, and estreats, erf- 
genter, clerk of the supersedeas, filacers for all the counties in England, 
and clerk of the enors in the Exchequer Chamber, shall be disposed 
of, and all appointments to the said respective offices, as they may re- 
spectively become vacant, shall be made, according to the directions of 
" that act, and not otherwise : And all and every the persons to be so ap- 
pointed to the said several offices, shall continually execute the same in 
person, and not by deputy, unless for some reasonable cause to be allowed 
as thereinafter mentioned: And every such officer and his deputy, to 
be appointed according to the directions of that act, shall be deemed 
and taken to be a public accountable officer, to all intents and pur- 
poses, and shall severally account for the fees and emoluments ol* his 
office, according to the directions of that act. And that all appoint- 
ments to the several offices, to be made by virtue of that act, shall be 
made by the Lord Chief Justice of the' said court for the time being, 
" by warrant under his hand and seal, without any fee, gratuity, or re- 
" ward, to be directly or indirectly paid to, or received for the same, by 
the Lord Chief Justice, or asny judge of the said court ; and every such 
appointment, except the appe^ntment of the filacers, shall he ma^c, a«d 
'' shall be in such warrant expressed to be made, during the good beha- 
** viour of the person appointed, and for so long time only as the person 
appointed shall execute the same in person : Provided always, that n<f 
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** tBei %» irtoited/ by wMon cif tlA liUiiv's bis 

•* vSkeiii petsw, if btf iball execute the setee'ty' Mine deputy,* to be np^ 
** iMiited by thine of tbiit affi;; ncvr in oftsos of ooeiiftional Illiie8n> or 
^ other like neeeesaay cause of aba^oe^ not contfattiihg mere than tm 
^ months at any one time 

And if any person to bp appointed by tirtue of that aet^ or of the 
statute 6 Geo* IV. c. 82. 1 1> shall demean himself in manner 
** emitrary to the true intent and meaning thereof^ or othei^nte misbew 
have himadf^ it shall be lawful for the courts of which hi is an ofliee>> 
** to hear and decide upon such misbehaviour^ and also to hear and deter*^ 
mine all eomphdnts that may be made against such person, in a sum- 
mary way ; and, by rule of the same court, to order compensation to 
be maide to any person injured by such misbehaviour ; or to film such 
^ offender, mr make void his appointment, or punish the offender by all 
" or any of the ways aforesaid, as to sueh court in its discretion shall 
** seem fit 

^ FrovMed altraysi that in case any officer to be appointed by virtue of 
either of the above acts, shall, by ill health or other Infirmity, beeomc 
** moapable of discharging the duties of his said office, or shid! for any 
other reasonable cause to be allowed by the Lord Chief Justice of the 
court of which he is an officer, be desirous of being relieved from the 
** ^scharge dT the duties tfaeieof, either permanently, or for a certain time 
" only, it diall and may be lawful for the said Lord Chief Justice to ap- 
point some fit and proper person to act as a deputy of such officer ; the 
cause of sueh appointment being always distinctly mentioned and spe- 
dfied in the wtamnt of such appointment 

^or the purpose of unitiug the two offices of chi^ and third protho- 
notaiy in the same officer, it is enacted by the statute 6 Geo. IV. c. 83. 
f’ 12% that whoever shall be appointed to the first of those offices that 
** shall become vacant after tbe passing of that act, shall, on the other of 
^ the said offices becoming vacant, take upon himself and perform the 
^ duties of the other of the mid offices, and shall receive the fees aocru- 
^ ing in respect of the said last mentioned office ; and shall retain out of 
^ tfte fees of the office last becoming vacant, so much as the Lord Chief 
** Justice of the said court of Common Pleas, and the lord high treasurer, 
ori any three or more of tbe commisribifers # the treasury fer dm time 
being, shall this^ a reasonable compen^th^ fir his addidinml trouble, 
and shall account fer and pay the re^due of sueh fern into hie majesty^s 
Bncheqt^y nu the first day of every Iterm: And thesaidoffices ofcAicf 
^ and thtii' pmlhonotary ihxSl*, after sucH union as aferesaid, be always 
^ eneoiited by one officer, who shall be oa£bd the chitf prothonotary of the 
of Common Fleas, mtd who shall r^ve the fees paye^ in re- 
the offices of ckirf and third prothonotary, and account fer the 
10m, hak ffirected by the lord h%h treasurer or 

of the tteaaury fer the time being^.’* 

« Stat 6 Geo. IV. c.Ba.$ 19. 



^ ^pro^m(>$arkimrp9 9^^^ ^e wan JonSuI'L!'**" 

at Wt^imMer tall, for the dispateh of oueti inatteiB a* arise from causes " ’ 
entered in thek office* ; to inform the court of the etate of such causes ; 
to draw up general rules, for regulating and settling the practice of the 
court, and the proceedings therein ; and to certify to the cou^ iu matters of 
practice, when required. A great variety of matters arising, out of causes 
are referred io the prothonotaries ; who moke reports thereon to the court, 
and on tl)>e e^caminatimi of persons in contempt upon interrqgatorieef 
They enter, in hooks kept in their office, the declarations filed and delivajred 
out in all the several causes passing through their office, and also the pleas 
and subsequent pleadings between the jiarties, the money paid into and 
out of court, the records passed for trial, the entries of issues joined 
between the parties, the interlocutory and final judgments thereon, writs 
of inquiry and executions, the bills filed against privil^ed persons, and 
the appearances .to such process as issues out of their office. They inquire 
into and state the debt and costs on bills, bonds, mortgages and other se- 
curities ; name and strike special juries, sign records of nisiprius^ sec that 
all recoveries are carefully engrossed on rolls of the court, exa- 

amined, docketed, and placed in their propcar offices, and that the writs be- 
longing to the same are filed with the proper officer, and examine all ex- 
emplifications of such recoveries ^ They have the custody of all common 
und plea Tolls deliver the same out and keep an account of the names 
of the persons to whom the rolls are delivered that they may be en- 
nbled to call for their return, and make caret papers of tlie defaulters in 
order to enforce their being brought in, pursuant to various rules of the 
courts. They keep an account of all rolls received into their offi.ee, after 
the proper entries nre made thereon ; keep dockets of ail judgments, entries, 
of writs, and other entries, which they carefully examine with the rolls, be- 
fore they are delivered to the proper officers, keep remembrance rolls, in 
<which all rules made in court, appearances, and rocogniasaucesof bail en at*^ 
tachments of privilege, and praecipes taken at bar on common recoveries, are 
^entered. They enter on a remembrance roll, the names of all attornies sworn 
in court, and make certificates thereof to the clerk of the warrants ; and 
have the custody of the court-books, in which are entered the names of 
all causes on demurrers, special verdicts, and other matters which are to 
be argued in court, and of causea which are to be tried at bar, with the 
respective terms and number-rolls ; and take minutes of the judgment of 
the court, in all causes argued therein. And they regulate and allow costs, 
cm all judgments, rules, and judicial orders ; and tax bills of co^ between 
attornies and their clients, and settle and adjust accounts implieated therein* 

* R. T, Sd Uen. VI. § 1. C. P. Ah 4 for actions, 
the ijycient fees payable to tlie protbpootja*' * R. E. 12 Jfac. h § 2. R* M* 1649. R. 

lies, see the same rule, § 5. M. 1654. § 5. R. T. 21 Cow. II. C- P* 

*» R. M. 1664. § 6. C. P. * R. E. Si Car. U. reg. S* C. P. 

« R. H. 8 Car. I. § 8. E. M. 1664. J 7. ^ Same rule. R. M. 2 Geo. i: C. P. 

R. E. 84 Oir. IL reg. 8. R. E. 6 W. &M. • R* I- ^ 5 

fVff.8.R.M.2Geo.I. C.P. Theplet rolls 8. R. M. 1654.5 7. TL T. 29 dir. IL reg. 
m in mg, and the cpniiiioii Ojmmpemmt 5. R* B. 84 Cor. II. reg. 8. C. P- 
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4 B ctt* wm ^ cwjem- 

For these puiilMses^ <Mae of the |>w)thoiioterie8 altem^y attends at the 
hffioe in tcnn-time, from ekven to twoy (exoept the first and last days of 
term^ when all attend the court;) the others attending the eourt during 
the sitting. Jn the evening, all the prothonotaries attend at the office 
ftom six to eight, and sometimes later ; Out of term^ they all attend every 
day, from eleven to two o’clock. 

IJie secondaries were formerly appointed for life, by tlie prothonotaries, 
each of whom appointed one. But, by the statute 6 Geo. 1V« o«^8S* § 13. 
no person who shall hereafter be appointed to the office of chief of third 
protlionotary, or shall bold the said two offices when united, shall ap- 
pointed by chief- « point a secondary ; but the secondary of sucli prothonotary shall be ap- 
justice. pointed by the lord chief justice of the said court of Common Pleas : 

and all secondaries so, appointed, shall hold their offices during tliepr 
good behaviour, and shall receive such a proportion of the accustomed 
fees of the said office, as the lord chief justice of the said court, and the 
lord high treasurer, or any three or more of tlie commissioners of the 
treasury for the time being, shall think reasonable ; and shall account 
for and- pay the residue into his majesty’s Exchequer, on the first day of 
every term.” And, by § 14. " the person who shall first be appointed 
secondary, under the provisions of that act, shall, when the office of se- 
other, to per- « conidary to the other prothonotary appointed by virtue of that act shall bc- 
andrecSve*Sl vacant, take upon himself and perform the duties of both of the 

said secondaries, and receive the fees, and retain out of the same so much 


ScforMlary first 
appointed, on 
vacancy of the 


pensation. 


Duties of se- 
comiarics. 


as the said lord chief justice of the said court, and the lord high treasurer, 
or any three or more of the commissioners of the treasury for the time 
being, shall think a reasonable compensation for his additional trouble ; 
and shall account for and pay the residue of such fees into his majesty’s 
Exchequer, on the first day of every term.” 

The duties of the setondaries are, constantly to attend the court and judges 
in the treasury, in term time ; to read all records, writings, affidavits, peti- 
tions, papers and exhibits, produced upon motions, complaints, or other ap- 
plications, and to take minutes of all rules and orders pronounced thereon ; 
to take all recognizances in court ; to enter discontinuances, commitments of 
prisoners, and satisfactions acknowledged upon record ; to amend records, 
by order of the court ; tc administer th^ ,oa^s appointed to be taken by 
prisoners, by the acts of parliament for lhe 4 )f debtors with respect 

to the imprisonment of their persons, and assignments of such 

prisoners^ goods and efiects, to be signed hy themj; as directed by the said 
acts, and ta draw up rules for their dise|^|c. Upon trials at bar, it is 
their duty«to copy the issues for the judges, and to deliver four copies 
thereof, to cbU the jury out of and in court, to read the record, to call the 
^dd&ndant, to read all written evidence, to call the jury before a verdict is 
and to rf^rd the verdict ; to take minutes of special verdicts, and 
tsTdraw up the same; to^nake two copies for the plaintifiP and defendant, 
iindi ifotir c^ies for the jti^es ; to take an account of all fines and reco- 
,pa8lM and, suffered at bar ; and in term time, after the rising of the 
at their renpectiva offices^ there to draw up such rules and 



erderi iairebeen pronounced in edort^ in the treasuiy; and enter the , . 
some in books kept for that par 2 )ose^ and make Oopies of such ruleili or 
orders^ if applied for; as also to enter all rules to declare^ plead, reply, 
r^oin, surrejoin, rebut, surrebut, and join in demurrer, in paper, and 
afterwards to enter the same in books ; to give rules ^ for attornics, and 
other officers of the court, to appear to bills filed against them ; to file and 
copy all affidavits, papers and exhibits, produced on motions, taxation of ' 
costs, or otherwise, and all suggestions and proceedings in spiritual courts, 
in causes where prohibitions are applied for; tp examine persons in Gon 7 
tempt upon interrogatories, and to file and copy such interrogatories, and 
the depositions taken thereon. Their attendance is also necessary in va- 
cation time, by themselves, clerks or assistants. Upon all complaints 
made by prisoners in the Fleet against the warden, it is the duty of the 
secondaries to attend the judges, at such times and places as they may 
appoint to hear and determine the said complaints, and to file and read all 
affi<lavits and exhibits produced on such attendapcc, and to draw up all 
orders made thereupon, as well as all orders made by the court, for the 
regulation of the Fleet prison. The secondary to the chief prothonotary ad- 
ministers ill court the oaths of allegiance, supremacy, and abjuration ; and, 
if required, makes out and signs certificates of persons having taken the 
SJime ; he also administers the oath in court, to every person who is ad- 
mitted an attorney. The secondary to the second prothonotary enters in 
a book kept for that imrpose, the particulars of all fines acknowledged at 
the bar of the court. 

The//rtaT5 were formerly appointed, for the different counties, by the Filacers, how 
chief justice, for their lives ; and their several offices were required to be poTntedf 
executed in one certain place ^ But now, by the statute 6 Geo. IV. To bo appointeil» 
c. 83 . § Ifi. reciting that the offices of filacers of all the counties in Eng- offices become 
land would be executed better, and at less expense, by one person : and ''acant, during 

1 /** ' ,1 -.1 pleasure of chief- 

as such oflices %vere then holden by many different persons, and the whole justice, 
of such offices were not likely soon to become vacant, that they might, 
when the then present interests in them should expire, be all given to 
some one tit and proper person ; it w^as enacted, that when the office of 
filacer of any county or counties shall become vacant; the person to be 
appointed to discharge the duti^,, of such office, shall only receive an 
ap|)ointment during the pleasure of the lord chief justice ; and that And then the 
when all the present shall have vacated those offices by death by'the^ 

" or otherwise, tlie lord chief mstice of the court of Common Pleas shall same person, (to 

11 . I 1 » . 1 1 . * > be appointed by 

revoke the appointments made owing pleasure, and appoint ^me one tiie chief-jus- 
fit and proper person to hold the united office of filacer of all the' couii- 
ties of England, during his good behaviour in the said office.” 

The duties of the filacers are, to procure original writs to be duly sued Duties of fi- 
forth and filed® ; to take affidavits of debt, in order to hold to bail, and to 

• Formerb^ it appears, the>" were entered **11.11. 23 ©eo. HI. C. P. 
upon remciftbraoce rolls. R. M. 1664, § 13;* R. T, 1C49. C. P- 
C. P. 'v ' 
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wh^ the proceie b iuoe^ iSOfbs 
‘i^'tShem, wdieniequirod j to make eut write gf c^'a^ a/Ati, ittdpbrttt, 
and ail other ineident process, before appearance of the defendant^ in all 
actions wherein process of outlawry lies, until the exigent is awarded* ; 
and ell writs of supersedeas, upon any writs of capias awarded out of their 
own odiccs^ and writs of roccotts upon the sheriff’s return^; to take and 
file affidavits of service of common process; and file bills ag^i^t persons 
entitled to privilege of parliament, and make out the subseepknt prooess 
thereon, before appearance^ to enter appearances, upon all writs issuii^ 
out of their own offices and give rules for the sheriff to bring in the 
body ; to attend the court, or a judge, on taking special bail by original^: 
to enter recognizances of bail, and make out the first writ of rcirc facias 
thereon to enter and file writs of re. /a. fo. &c. issuing out of the court 
of Chancery, and returnable in the court of Common I’lcas, for the re- 
moval of plaints from inferior courts, and to issue writs of pone and disr 
tringas to comjHil appearances in such proceedings ; and to make out all 
writs of rvtomo habendo upon nonsuit, uTits of second deliverance, and 
writs of capias in toiihtrnam, alias and pluries, before appearance^, 
&c. 

The duty of the clerk of the exigents is to make out writs of exigent and 
proclamations, in order to proceed to outlawry; and of the clerk of the 
supersedeases, to make out writs of supersedeas to exigents, quia improvidi, 
in order to prevent persons from being outlawed or waived, against 
whom exigents have issued. The ofiice of clerk of the outlawries is inci- 
dent to the office of his majesty’s attorney-general ; and usually executed 
by his clerk. His duty is to make out all writs of capias utlagatum, and 
sequestrations of ecclesiastical benefices, in personal actions, after the re- 
turn of the exigent. Inquisitions taken on special writs of capias utlaga’* 
turn, are transmitted into this office ; and are here exemplified, upon rolls 
signed by the clerk of the outla^vries, and then carried into the office of 
the king’s remembrancer of the court of Exchequer, and there filed of 
record ; and the inquisitions themselves, and writs of exigent, are filed 
with the cuslos brmium. The clerk of the reversal of outlawries is ap- 
pointed by the pi(i^i|ijHmotaries^ during pleas^e : His duty is to draw up 
and enter tlie revCinsals of outlawries on rem^n^nces, and deliver certifi- 
cates thereof t<» the clerk of the outlawries ; tii make out bail-pieces on 
such reversals, and writs of superse<i^$>^hen necessary. The clerk of the 
juries hi appointed by tho custos brevium, for life : His duty is to make 
out habeas corpora juratoru}^^ the trials of issues in London 

and ^0lescxt and for the assizes in the country. 
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■' clertc of Afo i^oltHeiifs mi Clerk of w 

iUfe ^ftofits of ottofoey upoti jiiiflg»ieiit«> imcsr, outlawritea, S^its of 
eotmant for levying fines ; and also tlie warrants of attorsifey of sheriffs, 
for the different counties in England; to stamp all judgment-papers ^ 
records of nisi prtus\ writs of plurks capias on outlawries and writs of 
covenant; to enroll deeds, recoveries, and foreign estreats V and to file affi- 
davits of the execution of articles of clerkship, and enter attornies' certifi- 
cates, &c. This officer may refuse to file a warrant of attorney, or pass a 
fine, till the attorney employed by the parties, has paid his tetmage fees 

The clerk of the essoins is appointed by the chief justice, for life: Clerk of essoins, 
his duty is to enter essoins for the tenants in real actions, (for it is now 
determined, that no essoin lies in personal actions ;) and in case the tenant 
be not essoined, by the time limited by the rules of the court in real ac- 
tions, the demandant may enter a ne recipiatut. This officer is required, 
by the statute 4 & 5 W, & M. c. 20. § 2. to make an alphabetical dog- 
get, by the defendants* names, of all judgments for debt by confession, 

&c, in the court of Common Pleas ^ ; and rolls belonging to the several 
offices of the said court are marked, numbered, and delivered out by the 
clerk of the essoins to the prothonotaries ; and when the proper entries 
are made thereon, they arc returned into his office, whence they are 
earried, by the clerk of the judgments, to the treasury at U^esifninster. 

The clerk of the dockets is appointed by the prothonotaries, during plea- Clerk of dockets, 
sure. The duty of this officer is to draw up, exemplify, and enter on the 
roll, the admission of the several officers of the court ; to prepare bail- 
pieces, entered into to any attachment of privilege, or other bailable pro- 
cess, issuing out of the prothonotaries* office, and attend the court or a 
judge therewith, when entered into, and w^hen the bail are justified, or 
fresh bail added, or the defendant surrendered ; to make copies of all spe- 
cial juries, named by the prothonotaries, for the plaintiff and defendant ; 
to make copies of reports in court by the prothonotaries, if desired, and of 
all special verdicts, for the judges and nttornies ; to make copies of all 
rules of court, from the remembrances of terms past ; to make certificates 
of declarations not being filed against prisoners, according to the rules of 
the court, in order to their beii^ diwharged ; to makb btit certificates of 
writs of recordari and fiilfa jud^ent not being filed according to the 
course of the court, to enable tli6 Jiarti(;s to proceed in inferior courts ; to 
copy, if desired by the parties, all bil|s of costs, and other papers pro- 
duced before the prothonotaries, rdating to such bills, when tax^ ; to 
attend the office of the prothonotaries daily during office hours, do 

the aommon business belonging to the office. 

The clerk of the judgments is also appointed by the prothonotaries, du-^ CWk of jiulg- 
ring pleasure. His duty is to draw up every final judgment, ufter inqui- 
sition taken, verdict obtained, or nonsuit had at nlsi^rius, and upon every 

‘ H. M. & Geo. IL C. P. *> E. 6 W. & M. reg. 8. H. M. 2 Goo. 
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Clerk of trca- 
Bury, 


Clerk of the 
errors. 


Other officers. 


Marshal of 
King's Bench 
prison^ &c. 


i&sixe of md tiel record^ and rule of cbort • ; alid t6 draw opiaiid 
ontet all the continuances necessary to the said jiiit^ents : and he is di- 
toeted> by the statute 4 & 5 W. & M* e. 20. § 2. to bring in all the above- 
ibfentioned judgments, to be d^icketcd ; after which he carries them to the 
treasury at Weistmimia'. He draws up the award of writs of eUgit and 
partition, and enters the same, with the returns thereof, upon*'the roll; 
enters satisfaction on all judgments, when the same is done by judge's 
order, and not in open court ; and makes out exemplifications of any of 
the above-mentioned judgments, if applied for within a yeai^ i^d’ter the 
signing thereof. 

The chief justice for the time being, is keeper and clerk of the treasury, 
and also cferk of the errors, of the court of Common Pleas ; and executes 
these oiHces by his clerks, who are appointed by him during jdcasure. The 
clerk of the has the custody of the records of the court;- the 

signing and sealing of records of nisi prius ** ; and the signing of exem- 
plifiratlons, except of fines and recoveries, witliin two terms The clerk 
of tii<' fi'TOis has the aliouxince and receipt of all writs of error, upon 
judgments in this court ,* gives certificates thereof ; makes out writs of 
supersedeas ; enters bail taken thereon ; makes out ^vrits of scire facias 
against the hail ; gives rules for bail, anil for the plaintiff in causes to cer- 
tify the record ; makes transcripts of the records and judgments, and 
transmits the same into the court of King's Bench, ^«c. ; signs 
for not certifying the record ; and allows and returns all writs of certiorari, 
directed to the lord chief justice, for certifying records from this court into 
any other. 

Besides the officers that have been mentioned, there are others who de- 
rive their autliority more immediately from the crown, namely, the mar- 
shal of the King's Bench prison and chief usher and crier of the court, 
ill the King's Bench ; and the custos brevium, warden of the Fleet prison, 
and chief proclamator to the court, in the Common Pleas ; and the sealer 
of writs, for both courts. The office of marshal of the King's Bench pri- 
son Wcis granted by king James the first, in the 14th year of liis reign, to 
Sir William Smith knight, in fee ; and the appointment to that office, as 
well as of the inferior officers, continued in the proprietors of the in- 
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rules, has obli^d the profession. 
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of the pri$an> till the statute 27 Oea« IL c. by which the 
office neaa revested in the crown ; and by that statute^ the marshal has the 
appointment of all inferior officers belonging to his office« such as the de* 
pniy marshal chaplain, clerk of the papers of the King’s Bench prison^ 
and clerk of the day rules; (which latter officers must be resident within 
the prison^ or its rules ^ ) three turnkeys and four tipstaffs, (one for each of 
the judges^} &c. And^ by a late rule \ the marshal must alSo reside 
mthin the King’s Bench prison^ or the rules thereof^ according to the 
terms of the above statute^ § 5. and of his patent. Tlie chief ush^, and Chiul’ usher, and 
crier of the court of King’s Bench holds his place for two lives, by letters *^”*^*^* 
patent under the great seal ; and executes the same by two deputy ushers, 
and two deputy criers, who, according to a modern determination are 
considered as distinct and independent officers. 

The office of emtos hrevium of the court of Common Pleas was granted Ctision hi^vium 
by king Charles the second, by letters patent dated the 14th of December, ^ • 
in the 29th year of his reign, with all profits, rights and privileges tliere- 
unto belonging, (after the determinationof grants for lives, then subsisting,) 
to certain persons therein named, and their heirs and assigns, in trust 
for the then earl and countess of Litchfield, and for the issue of the 
countess in tail The persons at present entitled to tlie oifice, acquired 
it by inheritance : and the general business of the office is to record and 
file all original and judicial writs, and inquisitions talcen by virtue of any 
such writs ; all posteas after venlicts, and fines, with the concords signed 
by the parties acknowdedging the same, and the writs of dedimus poiestatem 
issued for taking the acknowledgment of such fines, \vith the transcripts 
thereof ; which fines are entered in a book of the same term the respective 
writs of covenant arc returnable, and the proclamations of such fines arc 
indorsed upon the captions, according to tlic statute ; to record and file all 
writs of entry and summons, writs of dedimus potestatem for taldng war- 
rants of attorney thereupon, and Avrits of seisin to support recoveries suf- 
fered ill the said court ; to make copies and exemplifications of the said 
writs and records, when required ; and to return writs of certiorari, di- 
rected to the custos hrevium, for removing any writs or other records into 
the court of King’s Bench*. 

Ibe warden of the Fleet prison ^ holds his office, by letters patent from Warden of Fleet 
the crown, during pleasure ; apd has the appointment of the clerk of the 
papers and rules of the Fleet prison, and keeper of H estminster hall ; and 
also of four tipstaffs, two ; for the Common Pleas, one for the court of Kr- 
chequer and liolls, and another for the court of Chancery ; the F^eet being 
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Ctiief procJa* 
Qiator, 


Sealer of writs. 


Commissioners 
of treasury au- 
thorized to pur- 
chase offices of 
sealer of writs, 
and custos bre- 
vium of C. P. 


#ea1 office, when 
open* 


idling blank 

Wilts,, &C. 


- . (p'^wHSr-'Swwcilip 

fiir sU'tlie^ »o»rts. Th« 

tlw ju^ while eitting in oaaxt, aad m the tftenmn at 
«hmihe» i and out ef term, thqr attend there morning andnSwutton : 
On^of thorn also attends the lord chief Justice^ at the sittiage rf nisi 
prim ior London and Middlesex* The office of chief procltm^titor^ in the 
court of Common Pleae, is an hereditary office^ claimed by descent in fee* 
This officer has no personal duty attached to his office ; but he appoints 
foOr criers, one of whom is also court^keeper, and another ^rtsr of the 
court : They hold their places for life ; and their duty ih to s^tend the 
courts and make proclamations^ &c. 

The ofiice of receiver general and comptroller of the seal of the courts 
of King’s Bench and Comxhmi Pleas, (commonly called the seal 
was granted by king Charles the Second, by letters patent dated the 30th 
bf April, in the 25th year of his reign, (after certain estates tail, since de- 
termined,) to Henry earl of Euston, afterwardsduke of Grofion, in tail niale^ 
This office is now vested in the duke of Grofim, who exercises the datne 
by deptity ; and has the sealing of all process, except bills of M%d4lesc3^^ 
issuing out of the King's Bench and Common Pleas, and the exemplifies* 
tion of recoveries and judgments. But, by a late act of parbament the 
commissioners of his majesty’s treasury are authorized to treat, con- 
tract, and agree with the several persons beneficially <mtitled to the fees, 
receipts, and profits of the said office, and also of the office of custos 
hrevium of the court of Common Pleas, for the purchase of all the 
rights, profits, privileges and advantages whatever belonging thereto, 
for such annuity or annuities, to be charged upon the consolidated fund 
of the united kingdom, as the said commissioners, or any three or more 
of them, shall think fit ; and from and after the confirmation of the 
said agreement by parliament, the rights and interests of all persons 
whatsoever, claiming or entitled to claim under the said letters patent, 
shall cease and determine : And the said annuity or annuities so to be 
granted, shall go and be paid from time to time to such person or persons, 
as would have been entitled to the fees, profits, and advantages of 
said offices respectively, under the said letters patent, in case that act 
" had not been passed,” , 

The seal office is reqti^ed to be open from eleven in the morning till two 
in the afitemoon, and from five to seven in the evening, during term, and 
for ten days after every issuahkterm, and om week after every other term j 
mid from eleven in the morning till three in the afternoon, at all other 
times ^ It was formerly usual to seal blank writs ; but an inoonvenieneo 
hav^ ^tt^ed this practice, it was ordered that for the future, no print- 
ed 4^er writs should be sealed, before the same were regularly 

i4bde and filled up And, by several old rules of court*, no sign^ 
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tliey li*v« herndviy tbe ,pn^ 

'tDilfeeilW 

9^0 '•fiftlcy of writs however, spd oth^ law facers, are not bound to Hoiyihy$, when 
attend, w keep open their dfiees, on licensed holidays. It will therefore 
be proper to c(Hisider what these holydays are, and when they are com* 
manded or allowed to be kept, in term time or vjacation, with the remedies 
for not opening the offices on other days, or refusing to do business in of- 
ifoe hours, without the payment of extra foes. Holydays, it appears, are 
of two kinds r first, sucli as were originally derived from the church ;'md 
secondly, state holydays. The former are of ecclesiastical institutioii ; but 
when, upon the reformation, the liturgy was settled and established, such 
days were enjoined to be observed ; as plainly appears by the statutes 2 
St 3 Edw. VI. c. 1. & 10. and 5 & 0 Edw. VI. c. 3 : And though these 
acts were abrogated by Queen Maty, yet they were revived and continued 
ii) the first years of Queen Elizabeth, and King Jmnes 

. reasons for these holydays, being of a religious nature, are fully Of the churcfi. 
stated in the preamble to the statute 5 & 6 Edw. VI. c. 3. by which it is 
enacted that all the days hereafter mentioned shall be kept and com- 
** tnanded to be kept holydays, and none other, tliat is to say, all Sundays 
in the year ; the days of the feast of the Circumcisioti of our Lord, 

(being the 1st of January); of the Epiphany, (6th of January) ; of 
" the Purification of the blessed virgin Mary, (2d of February) ; of St. 

Matthias the apostle, (24th of February) ; of the Annunciation of the 
" blessed virgin, (25th of March) ; of St. Mark the evangelist, (25th of 
April) I of St. Philip and Jacob the apostles, .(l^^t of May); of the 
Ascension of our Lord, (which is a moveable feast, happening 40 days 
after Easter, and 10 days before Whitmntide) ; of the Nativity of St. 

John the baptist, (24th of June) ; of St. Peter the apostle, (20th of 
June) ; of St. James the apostle, (25th of July) ; of St. Bartholotnew 
the apostle, (24th of August) ; of St. Matthew the apostle, (21st of 
September) ; of St. Michael the archangel, (20th of September) ; of St. 

Luke tlic evangelist, (18th of October) ; of St. Simon and Jude the 
apostles, (28th of October); of All Saints, (Ist of Noveitibir); of St. 

** Andrew the apostle, (30th of November) ; of St. Thomas the apostle, 

(21st of December) ; of the Nativity of our Lca*d, (25th of December), 
and the three following day9, (being the feast days of St. Stephen the 
martyr, St. John the cvai^list, and the Holy Innocents) : and Monday 
« and Tuesday in Easier and Whitsun weeks to which may be added 
{Hood Friday, though it is not mentioned in the statute. Hence it appears, 
there are twenty four licensed holydays in a year, besides those iii faster 
and Whitsun weeks ; of which, it will be seen, there zxofive in themonth 
of December, and in every other month two, except in March, April, July 
and August f in each of which there is only one ; which ivas ' probably on 
account of these being the months of seed time and harvest. 
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State holydays. 


VWIitttt not al- 
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-iNafitg express, that rksve'^l^r'^je 
commanded to be kept holfday, or to abatamframiaTirM bodily 
it lias been determined, that th^ feast day of St. Bttrnahas, {11th of «fe«e,) 


not being mentioned in the statute, is not a legal holyday at the seal ofe 
flee • ; and though it appeared by affidavit, in the case of Figgins n. Willie **, 
that thk feast was kept •at the excise, customs, fee. and that for 35 years 
together, and bef(H‘e the then officers came into the office, it had been kept 
at the seal office in this manner, that is, the outer door had tiefei koptshut 
the whole day, if St. Barnabas fell on a Monday, Wedkesd^. rs Fridu^, 
but on Tuesdaifs, Thursdays and Saturdays, it was shut in the mornings 
only, those being post nights, yet feom the opinion of Mr. Justice Black- 
stone in that case it seems that this practice crept in when St. Barmbas 
became a state holyday, by coinciding with the king’s inauguration ol^^ 
cession, which it did for the first 25 years of the reign of George the se- 
cond, till they were separated by the new style act, in '] 752. It is also 
observable, that there is another feast day observed by the church, %vhieli 
is not jnenti^med in ^lie statute 5 & 6 Edw. VI. namely, the conversion 
of St. Paul, which happens on the 25th of January ; and the reason Why 
this feast day, as well as that of St. Barnabas, are not mentioned in the 
statute, probably was, that one of these feasts always happens in Hilary 
term, and the other frequently in Trinity term ; and, as there was already 
one holyday at least in each of these terms, it might have been thought 
that the business of the court would have been interrupted, if more had 
been allowed, and directed to be kept. 

State holyday s are either appointed by act of parliament, or founded ’on 
ancient usage. The former are the anniversary of tlie G itnpowder Treason, 
(November 5,) the martyrdom of Charles the First, [January 30,). and the 
restoration of Charles the Second, [May 29,) which are made state holy- 
days by the statutes 3 Jac. I, c. 1. 12 Car. II. c. 14. (confirmed by 13 
Car. II. stat. 1. c. 11.) and 12 Car. II. c. 30. Thc4atter are the day, 
accession, prochmation, and coronation of the reigning monarch ; and the 
birth days of his consort, and the prince of Wales, And it has been usual 
to keep /ta/^’holydays dft some other days ; as, on Shrove Tuesday, Ash Wed- 
nesday, the feast of Ail Souls, [November 2,) and the birth day and landing 
of William the Third, [November 4) ; the offices being open only half the 
usual hours of attendance on those days. The 5th of November is a holvday 
at the office of signer of writs, in the King's Bench, during the time of 
morning service But it has been determined, by the court of Common 
* Pleas, that Lord Mayor's day is not such an holyday, as entitles the sealer 
of writo iin extraordinary fee for sealing a writ on that day ®. In the 
tjSxifeequer, the anniversary of the king’s accession has been holden not to 
betm hofyday And, on the anniversary of the martyrdom of Charles 
Junior baron of the court sits in the morning, to take mo- 
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K In that oourt aho^ the service of a role to briisg m the 
on the day of the purification^ is deemed good service ^ 
l^e only licensed holydays in term time^ are said to be the Purification 
in Hilary term, Ascension day in Easier term^ and St* John the baptist ^ 
(being Midsummer day,) if it happen in Trinity term, unless it be on 
Friday next after Trinity Sunday, in which case it is dies juridicus^ by the 
statute 32 Hen. VIll. c. 21. ^ These are considered as dies non juridici ; 
but on Ml other days, the courts regularly sit for the dispatch of business 
in term time^ though it has been usual on the 30tli of January, (being the 
anniversary of the martyrdom of Charles the First,) for the courts to rise 
early, or as soon as the common busint^ is over. And, as the courts sit 
themselves, they expect that the odices should be open on all other days 
in term time: For, as was observed by Mr. Justice Bhekstone, in the 
case of farrow v. Cooper ®, the officers are supposed to be every day in 
court, sitting at the feet of the chief justice, and (in the case of the sealer 
ol writs,) affixing the seal of the court to all judicial writs, which are wit- 
nessed at Westminster, in the name of the lord chief justice : The suffering 
him to do this in a private chamber is a mere indulgence, convenient to 
the court, the suitor, and the officer, and therefore connived at ; but the 
supposition of law is otherwise. Of course, upon all days when the courts 
sit at Westminster, he ought to be ready to execute his duty at all conve- 
nient hours. On these or similar gnmiids it has been determined, that 
the feast of St. Phil/p and Jacob, which happens on the 1st of May, is 
not a holyday*’, nor the 2J)th of May, being the restoration of Charles the 
Second e, wheh^hesc days fall in Easter term ; nor the feast of St. Peter, 
being the 29th of June, when it falls in Trinity term** ; and consequently, 
no officer can take an extraordinary fee for business done on these days- 
It has been made a question, whether the officers are entitled to take 
extra fees, for business done bn legal holydays in vacation : and upon this 
subject. Lord Ellenboroiigh is reported to have said, in the case of Twed- 
dale V. Fennell *, that the officers, though they may keep legal holydays, 
must not be allowed to sell or make a traffic of them. But it should be 
observed, that in this case au extra fee had been taken by the clerk of the 
declarations, on the feast of St. Peter ; which, though mentioned in the 
statute 5^6 Edw. VI. is not considered as a legal holy day in ienn time. 
This question however, came directly before the court of Common Pleas, 
in the case of Martin v. Bold but was not decided. In that case, the 
deputy sealer of writs, being at his office on a legal holyday, (that of St. 

foils on the 18th of October,) a writ was offered him to seal. 
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eidiiig on hts to moko such a demaadf JbeU l^at at all avasit^^ 
vcsAiaal to leal the writ ^s not, an offence, far which they would fgnuit an 
attachment : so that the question may be Conaidered as stiU unaettled. 
Eemedies The remedies against odicers, for not opening their offices, on days 

opeSng^ffi^! not licensed holydays, is by special action on the ease for coO- 

eequential damages *, car by summary application to the court for an at- 
tachment or, if they have taken improper fees, an actio;a||l|#^assuo^s^ 
may be maintained for money had and received ; or the cottii #ill order 
them to be refunded And, in the Common Pleas, when a complaint is 
made against an officer of , the court, the judges will not refer it to the pro- 
thonotaries for examination, but will examine it themselves 
Officers, and The officers of the court of Exchequer of Pleas, are the clerk of 
attornH^&l in deputy, who is called the master. The clerk of the pleas is 

Exchequer of appointed by the chancellor of the Exchequer for life, or ^namdiu se ber^ 
gessieniy and the deputy or master, by the clerk of the pleas ; and the bu- 
siness of the iFTHister is to take minutes of what is done in court, draw up 
rules, make reports on matters referred to him, tax bills of costs, allow 
bails, and sign process, and judgments. The clerk of the pleas Is also 
derk of the errors in the Exchequer Chamber ; and his duty in that cha- 
racter is to allow writs of error, certify transcripts, and attend the court 
of Exchequer Chamber, and draw up rules thereon. The general busi- 
ness of the office is the prosecution and defence of actions at common law, 
and the enrolment of deeds ; ivhich business is transacted hy four sworn 
clerks or attornics, appointed by the clerk of the pleas foi^ife, and sixteen 
side clerks, or clerks in court, of whom are appointed by cadi of the 
attornics ^ In this court, the office of sealer of writs, &c. is executed by 
the under*-8ecretary of the chancellor of the Exchequer 
iSberiffif, Sherds may also, to some purposes, be° considered as officers of the 

courts ; and it is their duty to have deputies therein, to receive and return 
writs and process s : which deputies are required to give their personal at- 
tendance in Westminster hall, daily in term time And, for the p|>^eii- 
tion and remedy of delays and abuses in sheriffs, under-shcriffs, bailiffs of 
liberties, and their deputies, and other bailiffs of sheriffs, &c. in the exe- 
cution of process and uxits, it is a rule^ that if any such officer shall 
wilfully delay the executiem or return of any process or execution, or 
** shall take or Require any undue fees for the same, or shall give notice to 
the defendant,’ thereby to frustrate the execution of any process or writ, 
or, having levied mmiey, shali detain it in his hands^ after the return of 

• « JMsc. Bep. 1187. 1654. § 1. B. H. U & 16 Car. II. reg. I. 

. 7 Ttilfnt. .I8& a Marsh. 487. S. C. R. H. 15 & ^6 Car. II. C. P. 

® 2 BhU;.ffitep. 1314. & East, *• B. H. SI Car. I. B. E. 15 Car. ll.reg. 

Mk 5 Taunt. 180. 4. K. B. and see B. E. 38 Car. I. B. M. 

^ I H. Blao. 105. j; ^ 1654. § 1. K. B. B. M. 15 Eliz. § 4. B. 

f Sae<a Plrilea^ 55ft n. ^ M. 1654. § 1. B. H. 14 & 16 Car. II. reg. 

t Itfaa. Ex. Append. S70. 1. B. H. 15 & 16 Car. II. C. P. 

Vl'c. ». K. At iCsi. $ < B. M. ie&4. $ S. K. B. & C. P. 

f. B. 15 Chr. IX* 4. IC B. B* M» 
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baddeg the ordinarj eomse e£ mmiiiomsa^ the c(k&^ or 
Iblsdaonmcir appearings an attachment informations commitment or fine 
shall he, as the case requireth ; and this as well in case of alatCs as the 
present sheriifs &c." 

There are other officers^ who may here be noticeds though they are not 
properly ofiiccrs of the court. These are the officers who attend on the Officers at ?usi 
trial of causes at nin prius in London and Middlesex, consisting of the 
clerk of associate and marshal^ crier, and train-bearer, who are 

appointed by the chief justice ; and the officers beltmging to the difiero^ Oa circuits. 
circuits, namely, the derk of assize, associate, clerk of arraigns, derk of 
indictments, judge’s marshal, crier, derk, steward, and tipstaffs 

• For a more particular account of the Sdtet Committee of the House of Commons, 

Ojpeen of the Courts, their appointment, respecting^ Courts of Justice, 26 /wic, 1798 . 
duties, and fees, &c. see the Report of the 




Altomey, whatf 
and how for- 
tueriy appointcdi 


.-■v. --r.r 

CHAR HI. 


the Admission, Enrolment, Certipicates, and Re- 
admission of Attornies; their Privileges, Disabi- 
lities, and Duties, with the Consequences of their 
Misbehaviour. * ^ 

An attorney is a person put in the place, stead, or l^m of another^ to 
xnanap;e his concerns ; and may Iw either appointed to prosecute or defend 
an action or for other purposes**. Before the statute Westni. 11. (13 
Edw. c. 1(). the parties to a suit could not have appeared by attiw^tey, 
without the king's special warrant, by WTit or letters patent ; but must 
have attended the court in person By the above and other ancient sta- 
tutes, a general liberty was given to the parties, of appearing and prose- 
cuting or defending their suits by attorney ** ; in consequence whereof the 
increase of attornies was so great, that several acts of parliament were made 
to regulate them, and limit their number®. And, by the statute 3 Jac, 1. 
c. 7* § it was enacted, that none should from thenceforth be admitted 
attornies, in any of the king's courts of record at Westminster ^ but such 
as had been brought up in the same courts, or otherwise well practised 
in soliciting causes ; and had been found by their dealings to be skilful, 
and of honest dispositions." In confirmation of this statute, a rule was 
made in both courts, that none should bo admitted an attorney therein, un- 
less he should have served, by the space of Jive years, as a clerk to some 
judge, Serjeant at law, practising counsel, attorney, derk, or officer of ono of 
the courts at Westminster ; and were also, on examination, found of good ability 
and honesty for such employments And it was then usual to nominate 
twelve or more able practisers of the courts yearly, whose business it was 
to examine such persons as should desire to be admitted attornies ; which 
persons were first to attend the prothonotary, with their proof of service, 
and then to to the persons appointed to examine them, and on being 
approved, were to be presented to the court and sworn in, unless some just 
exception were made against them It was also necessary that attornies 

* Cofii^pig. tit, Atior^i A. B. See also the rules of M. 15 Eli?. § 10. T. 

' 9 nd see S Blac. Com. 85. 84< Eliz.'^j} 0. & H. 14 Jac* I. reg, %. § 2, 

® Co, J.iti 128. a. 8 Iwt 4849. 378. F. N. C. P. 

5. 85, e Oilb. C 1^. # f H. M. 1654. § I. K. B. & C. P. and see 

^ ^om. Dig, tit, AUome^, B. 5.’ R. H. 8 Car* I. § 3. C. P. 

> IV. c. 18. 33 Hen, VI. c, 7. « U. M. 1^4, § 4. K. B, & C. P. 
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should j.be«dmitted, and reside in or nfear some ira of court or chancery, 
and keep commons there ^ 

At length, by the statute 2 Geo. II. c. 23. § 6. {contimed by 12 Geo. Qualification «f, 
II. c. 13, § 3. and 22 Geo. 11. c. 46. § 2. and made/> 67 /;i?^nn/ by 30 Geo. II. n. j 
c. 19. § 75.) it was enacted, that no person shall be permitted to ajOt as an 
attorney, or to sue out any wit or process, or to commence, carbon, or 
defend any action or actions, or any proceedings, either before & after 
judgmenl^Obtained, in the name or names of any other person or persons, 
in his majesty’s court of King’s Bench, Common Pleas, or Exchequer, 
or duchy of Lancaster, or any of his majesty’s courts of Great Sessions in 
Wales, or in any of the courts of the counties palatine of Chester, Lan-* 
caster and Durham, or in any other court of record in that part of 
Great Britain called England, wherein attornics have been accustomably 
“ admitted and sworn, unless such person shall have been bound, by row- Contract in 
tract in writing to serve as a clerk, for and during the space of five >icc," 
years, to an attorney duly and legally sworn and admitted according to 
“ that act ; and that such person, for and during the said term of five 
years, shall have continued in such service*^; and also unless such per- 
'•' son, after the expiration of the said term of five years, shall be examined, i 

sworn, admitted, and enrolled, in manner therein mentioned : And in Penalty for 
case any person shall in his own name, or in tlic name of any other per- 
son, sue out any writ or process, or commence, prosecute or defend any knitted, 
action or suit, or any proceeding, in any of the courts of law aforesaid, 
or courts of equity therein mentioned, as an attorney or solicitor, for or 
in expectation of any gain, fee, or reward, withouj being admitted and 
enrolled as aforesaid, every such person, for every such offence, sliall for- 
feit and pay 50/. to the use of the person who shall prosecute him for 
the said oifcncc ; and is thereby made incapable to maintain or prosecute 
any action or suit, in any court of law or equity, for any fee, reward, 
or disbursements, on account of prosecuting, carrying on, or defending 
any such action, suit or proceeding^.” The court of Common Fleas, 
lidwevcr, would not grant an attachment against a person who had acted as 
ail attorney of that court, without having been admitted ; but left the 
party to sue for the penalty given him by the statute 2 Geo. II. c. 23. § 

24®, 

By subsequent statutes, it is made penal for any person to act as an at- In county 
torney in the county court ^ or at any general or quarter sessions of the 
peace unless such person shall have been duly admitted an attorney, and 
enrolled as aforesaid. And, by the statute 34 Geo. III. c. 14. § 4. in case Great sessions 

in Wales, or 
countiespalatine. 

^ R. M. 165i. $ 1. R. M. 3 Ann. K. B« whole term of Jive years under the original 

R. M. 1654. § 1. R. T. 29 Car, II. reg, 1. articles: and 8e| 1 Chit. Rep.,' 14. 1 Dowl. 

R. M. 36 Car. II. R. M. 4 Aoto. C. P. & Ryl. 14. 

** Append. Chap. III. § 1. **2 Geo. II. c. 23. § 24. and see 7 Moore, 

But see 2 Blac. Rep. 734. 957. where 54. 3 Brod. & 241. S. C. 

atturnies were admitted by the court of * 6 Moore, 70. ^ 

Common Pleas, under special circumstances, f 12 Geo. II- c- IS. § 7. 

though tliey had not regularly served the * 22 Geo. II. c. 46. § 12. 




olher la A 

" iff one of the courts of Great Sessions in ^n/es;, or of the eottfffi^ pala^ 
" tine of Chesier, Lancdster or Durham, or in some other cotirt of record in 
England where attomies hare been aecnstomably admitted and sworii> 
^ by virtue of a contract made before the 5th and lOtk days of Fdrraaiy 
** 1794 resp^tirely^ and a service in pursuance thereo!l^ or who shall have 
" been a&ij^ed a solicitor in one of the said coverts of Great Sessions^ or 

• 1S> 

of ^he said counties palatine, or some other inferior court of equity in 
England, by virtue of a l^e contract and service, and according to the 
directions of the several acts then* in force for the regulati<m of attoHiies 
and solicitors respectively^ shall, in his own name, or in the name of any 
other person, sue out any writ or process, or commence, prosecute or de- 
fend any action or suit, or mf proceedings, in any of the said courts at 
Westminster, as an attorney or solicitor, for or in expectation of any gain, 
fee or reward, without being admitted and enrolled an attorney or solid- 
tor in one of the ^id courts at Wesmtjueer, according to the directions 
** of the seveial acts in force for the regulation of attomies and solicitors, 
" every such person shall, for every such oifence, forfeit the sum of one 
hundred pounds ; one moiety thereof to the use of his majesty, and the 
" other mdety, with full coats of suit, to the use of such person who shall 
prosecute for the said o#ence, by action of debt, Stc. in any of his ma- 
^ jesty's courfs of record at Westminster : And such person is thereby also 
made incapable to maintain gt prosecute any action or suit, in any court 
" of law or equity, for any fee, reward or disbursements, on account of pro- 
** secutii^, carrying on or defending any such action, suit or proceeding/* 
An attorney therefore, who has been admitted in one of the courts of Great 
Sessions in Wales, or of the counties palatine of Chester, Lancaster, or I>ur- 
ham, &c. since the 10th day of February 1704, is not entitled to practise 
in the courts at Westminster, without being also admitted an attorney 
therdff ; and he cannot be so admitted, unless the higher duty was paid on 
hisartides of clerkship. 

Provisp, in ^ There is a proviso, however, in the statute 2 Geo. 11. c. 23. § 26. that 

dErks^ni^an- nothing therein coD^ned shall extend, or be construed to extend, to the 

^ examination, swearkig; admission, or enrolment of the six clerks of the 
court of Chancery, or the sworn clerks in their odice, or the waiting 
desks belonging to the said six clerks, or the cursitors of the said court, 
** or Of the clerke Of the petty bag office, or of the clerks of the king’s 
ctMToneT and:i|tttomey in the court of King’s Bench, or of the filacers of 
the same court, or of the filacers of the court of Common Pleas at 
Watfninster, or' of the attornies of the aonrt of the duchy chamber of 
" JL&neaster, or of the attomies of the conrt of Exchequer at Chester, or 
^ of the attornies of the courts of the lord mayor and sheriffs of L0ndo7i 
lei^isetlWly, for th|^ time being; but that the said clerks, filacers, and 
" itts^es respectiva^diall and may be examined, sworn, admitted, en- 
praistisi|^ thehr respective courts and ofiices aforesaid, in 
they nl^l yin been nr done the maldng of that 
Aiid> by il£tetute49 Cto If]« e. 28. $1. ^ persons having 



aolerfailijp of Jhe years; to some^ tiid tdbi^ ki^'e ooro- 
ner aud attorney in the court of KmgVBen^, who>»have l^een regularly 
admitted' as such clerks^ shall and may be approved^ sworn^ and ad- 
** mitted to practise^ and may practise as attornies iu the said court of 
King's Bench> and may also practise in any otlier of the coui’to of re- 
** cord in the said recited act mentioned^ in the name^ and tibe^^con* 
** sent of some sworn attorney of such court, such consent to in writing, 

^ and signed by such attorney as aforesmd, in like manner as tlie att|inics 
of such court, or the attornies or clerks of the offices of the king's rc« 
membrancer, treasurer's remembrancer, pipe, or office of pleas in the 
court of Exchequer at Westminster, are in and by the said act empowered 
«tedo»." 

Also, by the statute 1 & 2 Geo. IV. c. 4M, § 1. (as amended by the sta- 
tute 3 Gpo^lY. c. 16.) 'Mn case any person, who shall have taken the 
degree of bachelor of arts, or bachelor of law, cither in the university 
of Ojifbrd or Cambridge, or in the university of Dublin, shall, at any 
time after he shall have taken sucli degree, be bound by contract in 
writing to serve as a clerk, for and during the space of three years, to 
an attorney or solicitor, &c. in some or one of the courts of law or equity 
^ in the therein recited acts of tlm second, seventh, and twenty-second 
years of the reign of king George the second mentioned, and during the 
said term of tliroe years shall continue in such service, and during the 
whole time of such tlirce years' service, shall continue and be actually 
employed by such attorney or solicitor, or his agent or agents,, in the 
prl^r business, practice or employment of an attorney or solicitor, and 
sliall also cause an affidavit, or being one of the people called L uthers, u 
solemn affirmation, of himself,, or of such attorney or solicitor to whom 
he was bound as aforesaid, to be duly made and hied, that he hath ac- 
tually and really so served and been employed, during the said whole 
term of three years, in like manner as is required by the said recited 
acts, with respect to persons thereby required to serve for the term of 
five years, shall and may be qualified to be sworn, or to take his solemn 
affirmation, and to be admitted and enrolled aa an attorney or solicitor 
respectively, according to the nature of his service^ in the several mid 
respective courts of law or equity, as fully and effiectually to all intents 
and purposes, as any person, having been bound, and having serve4^r<f 
years, is qualified to be sworn, or to take his solemn affirmation, and to 
be admitted or enrolled, under or by virtue of the said recited acts, or 
“ any other act or acts for the regulation of attornies or solicitors in Eng^ 
land. Provided always, that nothing in this act oontaiik^ shall extend 
" to any person who shall Irare taken such degree of bachelor of arts, un- 
lcaa.su<di person shall have taken such degree within six years hext after 
the day when he shall have been first matriculated in the said univer- 
" sities respectively ; nor to any person who shall taken such degree 
of bachelor of law, unless he shall have taken tlie same within eight 
** years after such matnculaticm j nor to any person, who shall be bound 
: * s Oeth IL c. S J87* 
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to t® serse *» oterk to m mmoKf w.ifciieitBB^iSW- 

<^rthe previtdons of this kict> unless^ such {>07lKm ^all be so boimd 
" 5 wthi»/(?«r years next after the day when he sliall have such de«* 

<f gree*." This proviso however^ by a subsequent statute does not 

apply to persons who bald taken such degrees^ previous to the passing of 
the farmer act. 

AffiMt of ex^ better pr^enting unqualified Arsons &om being admitted 

teiiion of articles, solicitors, and for rendering the said act of 2 Qeo* II. more 

eifectud, every person who shall be bound, by contract in writing, to 
serve as a clerk to any attorney or solicitor, as by the said act is directed, 
shall within three months next after the date of every such contract, 
cause an affidavit to be made and duly sworn, of the actual execution of 
every such contract, by every such attorney or solicitor, and the person 
so to be bound to serve as a clerk as aforesaid $ and in every such affidavit 
** shall be specified the names of every such attorney and solicitor, and of 
** every such person so bound, and theh places of abode respectively, 
** togeii)er with the day of the date of such contract ^ ; and every such 
afiiidavit shall filed, within the time aforesaid, in the court where the 
" attorney or solicitor to whom every such person resiMJctively shall Ik* 
bound, hath been enrolled as an attorney or solicitor, with the respective 
officers, or their deputies, therein mentioned, who shall make and sign a 
" mfnorandum, or mark the day of filing every such affidavit, at the back 
w bottom thereof^; and no person who shall become bound as afore- 
said, shall be admitted or enrolled an attorney or solicitor, in any court 
in the said act mentioned, before such affidavit, so marked by the jWo- 
per officer, shall be produced, and openly read in the court where sucli 
person shall be admitted and enrolled an attorney or solicitor The 
officers appointed for this purpose, are the chief clerk, or his deputy, in the 
King’s Bench f, and the clerk of the warrants in the Common Picas ^ ; 
who ure directed to keep a book, wherein shall be entered the substance 
of^6U<ffi affidavit, specifying the names and places of abode of every such 
attorney or solicitor, and clerk or person bound as aforesaid, and of the 
person making such affidavit, with the date of the articles or contract, and 
|he days of swearing and filing every such affidavit respectively; for 
w:bich a fee of two shillings and sixpence is allowed to be taken, and no 
ladeaoiity acts. mor| 9® , Jndemnilp .acts, however, are occasionally passed, relieving persons 
/ who have n^leiited to file affidavits within the limited time^ ; And 


* § 4. And, for the form of an affidavit courts, and courts of Great Sessions in 

of execution of artic]^, &c. on this statute, Woks, 

A^e Append. Chap. ;.|2J. §8. | Id* § 6. ; 

ij , . ^ 7 Geo. IV, c, ^ See the statutes 37 Geix'IIl. c. 60. § 

\i ; '^A#enA Cbap. Ill. §8. ' S*. c. 93*. 39 & 40 Geo. III. 7«. 44 


II. c. 46. § 8. 

[vi-v ^ section also.^tj^ints the 

Auidi aMaviif,m the 


Ceo. II^ c. 69*. 60 Oeo. IIL c. 4k 68 
Geo. life. 88. 84 Geo. III. c. &*. 65 

Oeo. IIL c. 17. 66 Geo. IIL c. 3S. 67 

Geo. III. c. 14. 68 O^ III. c. 6*. 60 

^ IIL c< IL ,60 Giee:*tIL& 1 Geo. IV. 
c, ID. I A Gee. IV. c. A 3 Geev IV. c. 
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In some of those acts there is a clause allowing persons to niake and hie 
affidavits of the execution of articles of clerkship, within a limited time, 

, although the persons whom they served, have nfeglected to take out their 
annual certificates. This clause, in the indemnity act of 4 Geo. JV. c. 1. 
was holden to he prospective; as well as rehospeciive; extending to those 
persons who might he in deffiult during the time for which it was ipade, 
and not being limited to those whd had incurred penalties or. disabilities, 
before it passed 

By the last general stamp act S a duty of one hundred and twenty pounds Stamp duty on 
is imposed upon the articles or contract, whereby any person shtill first be- 
come bound to serve as a clerk, in order to his admission as an attorney or 
solicitor, in any of his majesty's courts at Westminster ; and a duty of sixty 
pounds, in any of the courts of Great Sessions in WaltSi or counties pala- 
tine of Chester y Lancaster j and Durham, dr in any other court of record in 
England, holding pleas where the debt or damage amounts to forty 
shillings; and a duty of one pomid fifteen shillings, for any counterpart or 
duplicate of any such articles or contract of clerkship : which are in lieu 
of all former duties previously imposed, as well on the articles or contract, as 
on the amount of the premium paid with the clerk. This regulation, being 
calculated to prevent improper persons from being admitted into the pro- 
fession, has been productive of the most beneficial consequences. And, Enrolment of 
by the statute 34 Geo. III. c. 14. § 2. no person, who by any such con- affidavu'of iimti 
tract shall be bound to serve as a clerk as aforesaid, shall !)e admitted to cxccutioii. 
be a solicitor or attorney in any of the said courts, unless the indenture 
or other writing containing such contract, duly stamped according to 
the directions of the said act, shall be enrolled or registered, with the 
proper officer to be appointed for that purpose, in the court wherein 
such person shall propose to be afterwards admitted a solicitor or at- 
torney, by virtue of Ins service under such contract ; together with an 
affidavit of the time of the execution of the contract by such clerk : 

And in case such indenture or other writing shall not be enrolled or re- 
gistered in such court, within six months next after the execution 
thereof, together with such affidavit of the time of the execution of the 
contract, then the service of such clerk, under such indenture or 
writing, shall be deemed to commence from the time of such enrol- 
ment or registry only, and not from the execution of such indenture or 
writing." By a subsequent statute however, persons who shall have 
paid the duties, within six months after execution of the articles of clerk- 

12*. 4 Geo. IV. c. 1*. 6 Geo. IV. c. a*. c. 46. 

6 Geo. IV. c. 46*. 7 Geo. IV. c. 44. § I, **2 Barn. & Cres. 34,. 

2*. & 7 8*Geo. IV. c. 46. N, S. Such ® 55 Geo. III. c. 184. Sched. Part. I. 

of these statutes as are marked witli an And, for the former duties, sec the statutes 8 
asterisk, are to be found in the statutes at Ann. c. 9. § 32. 37. 34 Geo. III. c. 14. § I. 

44 Geo. III. c. 99. Sched. A. & 48 Geo, 

• 68 Geo. III. c. 6. § 7. S Geo. IV. c. IIL c. 149. Sc/ted. Part I. 

12. § 8. 4 Geo. IV. c. 1. § 8. 6 Geo. IV, «» 7 Geo. IV. c. 44. § I, 

VOL. I. r 
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ship, but shall have neglected to cause the necessary a^davits to he died 
within the time required, were indemnified, on filing them on or before the 
10th 'October 1 fi26 : but the commissioners of stamps are prohibited by 
that statute, from stamping any articles of clerkship, &c. after months 
from the date thereof*. Where the original articles of clerkship had been 
lost, the court of King’s Bench, on motion, ordered that the master should 
be at hberty to enrol a copy of them *». But where a clerk had Iwen ar- 
ticle^, ;to an attorney in the country, and the indentures had been sent up 
to London, to be enrolled in the master’s office, pursuant to the statute, 
and after the clerkship had been served, no trace of the indentures could 
be discovered in the master’s office, the court refused to admit him ; al- 
though it appeared from the books of the town agent, that a clerk of the 
latter had paid the fees payable in the master's office upon the enrolment, 
at the time when it was supposed to have taken place 

No attorney or solicitor is allowed to have more than tivo articled clerks, 
at the j^ame time ^ ; nor can take, have, or retain any clerk, who shall be- 
come h Hind hy contract in writing as aforesaid, after such attorney or so- 
licitor shall have discontinued or left off, or during such time as he shall 
not actually practise as, or carry on the business of an attorney or solicitor 
And, by a rule of court of the King’s Bench and Common Pleas no 
attorney who shall be retained or employed as a writer or clerk, by any 
other attorney, shall, during the time of such employ, take or have any 
clerk under articles ; and no service to any such attorney under articles, 
during tjie time that such attorney shall be so emidoyed by any other 
attorney, shall be deemed good service which rule was determined by 
the court of King’s Bench, to have a retrospective operation ; it not be- 
ing introductivc of any new regulation, but confirmatory of an old one 
And where articles of clerkship appeared to have been entered into ci»l- 
luuvely, between an attorney and a person ^vho was and continued to act 
as a turnkey of the King’s Bench prison, for the purpose of securing the 
business of the prisoners to the attorney, the court ordered them to be can- 
celled 

With respect to the service in general, under articles of clerkship, it is 
enacted, by the statute 22 Geo. II. c. 46. § 8. that every person wbo shall 
become bound by contract in writing to serve any attorney or solicitor, 
shall, during the whole time and term of service to be specified in such 
contract, continue and be actually employed by such attorney or solici- 
tor, or his or their agent or agents, in the proper business, practice or 
employment of an attorney or solicitor.” By the above statute, it is 
necessary that a ^rk, in order to be admitted an attorney, should actually 
serve five years under articles: Therefore, where clerk had served, part 
ii his time with a master who had left the country, and, before his articles 


4 . 
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were assigned to another niaster> an interval of ttn mouths had elapsed^ 
during which he was not serving under any articles, but, under the assign- 
ment, he served the remainder of the time specified, the court would not 
allow him to be admitted, until he had servid out the ten months, under 
new articles*. And it has been holden, that the requisite of the statute 
is not complied with, by tho clerk's serving part of the time with another 
attorney, though with his master’s consent, and the rest of the time with 
his master ^ So, where a clerk to an attorney held, during the term for 
which he was bound, the office of surveyor of taxes under the crown, the 
court of King’s Bench determined, that he could not be considered as 
having served his whole time and term in the proper business of an attor- 
ney ; and upon that ground, ordered him, after he had been admitted, to 
be struck off the roll In this case, the clerk afterwards bound himself 
to another attorney; and served him for two years ; at the expiration of 
which time he was again admitted an attorney, upon an affidavit stating 
that for more than three of tYmfive years for which he was originally bound, 
his service had been given to tlie attorney to whom he was articled ; and 
on moving to strike him off the roll, it was held, that his service under the 
first articles, could not be coupled with his service under the second, so as 
to entitle him to be admitted But the court of Common Pleas refused 
to strike an attorney off the roll, on an afiidavit which stated, that he had 
not served a regular clerkship ; as he had been opposed by counsel before 
a judge, on the same ground, at the time he was admitted, and no mis- 
conduct or malpractice had been imputed to him, subsequently to such 
admission * 

There is a proviso however, in the statute 22 Geo. II. c. 46.^ tliat ** if 
** any attorney fOr solicitor, to or with whom any such person shall be so 
“ bound, shall happen to die, before the expiration of such term, or shall 
discontinue or leave oflF such his practice as aforesaid, or if such contract 
shall by mutual consent of the parties be cancelled, or in case such clerk 
shall be legally discharged, by any rule or order of the court wherein 
such attorney or solicitor shall practise, before the expiration of such 
term, and such clerk shall in any of the said cases, be bound by another 
contract or other contracts in witing to serve, and shall accordingly 
serve, in manner before mentioned, as clerk to any other practising attor- 
ney or attornies, solicitor or solicitors respectively, during the residue of 
‘‘ the said term of five years, then such service shall be deemed and taken to 
be as good, efifectual and available, as if such clerk had continued to serve 
as a clerk for the said term, to the same person to whom he was ori>« 
ginally bound ; so aa an afiidavit be duly made and filed, of the exe- 
cutinn of such second or other contract or contracts, within the time, 

* 2 Chit. Rep. 61. <*4 Barn. & Cres. S41. 6 Dowl. & Ryl. 

^ 7 Durnf. & East, 4>56. but see the case 428. S. C. 
exjmrte Blunt, 2 Blac. Rep. 764, AMe, 61, . 7 Moore, 672. 1 Bing. 160. S. C. 

(6*). § 9. and see stat. 2 Geo. II. c. 23. § 12* 

5 Bam. & Aid. 638. 
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an4 in like manner ns k before directed, conceriiing suOib original oon« 
" tract.” And, by the statute 34 Geo. III. c. 14* § 5. any person, 
having boon articled to any attorney or solicitor for the term of live 
** years, and having duly paiS the duty by that act imposed, shall, on the 
event of such attorney or solicitor dying, or leaving off his practicci or 
of such articles being cancelled or discharged, or on any other event, be- 
fore tlie expiration of such term of five years, enter into any subsequent 
contract, with any other attoniey or solicitor, to serve him as his clerk, 
for the residue of the safd term of five years, such last-mentioned ain- 
" tract shall not be subject to or chargeable with any of the duties by that 
act imposed The duty of one pound shillings however is pay- 
able, by the last general stamp act for any articles of clerkship or con- 
tract, whereby any person shall become bound, to serve as a clerk, in order to 
his admission as an attorney or solicitor, for the residue 6f the term for which 
he was originally bound, in consequence of the death of his former master 
or of the rontmrt between them being vacated by consent, or by rule of 
cotirt, in Jii’iy other event ; and for any counterpart or duplicate thereof. 

An articled clerk, having served part of bis clerkship with an attorney 
who died before the expiration of his term, is it seems at liberty, even 
after an interval of six years, to serve the remainder of his clerkship with 
another attorney, with a %dcw to his admittance : And tlie court of King’s 
Bench granted a rule to discharge an articled clerk, where the attorney to 
whom he w'as bound liad become bankrupt, and absconded ; and directed 
the rule to be served at the last place of abode of the attorney, and on the 
clerk to the commission of bankruptcy, and also to.be stuck up in the 
King's Bench office This court has also a summary jurisdiction over 
matters in difference between attornies and their clerks r and therefore, 
where a clerk had misconducted himself, and left the service of the attor- 
ney to w^hom he was articled, at the end of a year and an half, and the 
latter refused to take him back in consequence of his previous misconduct, 
the court referred it to the master, who decided that a portion of the pre- 
mium should be returned ; and this decision was confirmed by the court, 
though the point in question had been decided otherwise in a suit in the 
Exchequer ®. But the court refused to compel an attorney to execute an 
assignment of articles of clerkship, wdierc the clerk had been guilty of 
criminal conversation with the attorney's wife, even though the attorney 
had promised to assign him pver t 

It is a rule, that no person who shall enter into articles with an at- 
tewrney or attornies, shall be at liberty to serve the agent or agents f>f 
" such attorney or attornies, under such articles, ibr a longer time than 


* And see the statutes 48 Geo. HI. c. 1 48. 
^10. & Geo. HI. c. 184. Sched, Part I. 
tit Jttidm ^ Cterhkijf, 
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" me year of liis clerkship ; and any such service to an agent or agents^ 
beyond that time^ shall not be deemed good service But, by the sta- 
tute 1 & 2 Geo. IV. c. 4B. § 2. "if any j)crson, bound by contract in 
writing to serve as a clerk for the space of Jve years, in manner men- 
" tinned in the therein recited acts, shall actually and bona Jide be and 
" continue as pupil to any practising barrister, or to any person bond fide 
" practising as a certificated special pleader, in England or Ir, eland, for 
any part or parts of the said term of five years, not exceeding one year, 
" it shall be lawful for the judge, or other sufficient authority, to whom 
" such person shall apply to be admitted as attorney or solicitor, or upon 
" affidavit or affirmation of such clerk, and of such barrister or special 
" pleader, to be duly made and filed, and upon being satisfied that such 
" person, so applying for admission, had actually and really been and con- 
" tinned with, and had been employed as pupil by such practising bar-i 
" rister or special pleader as aforesaid, (but not otherwise,) to admit such 
" person as attorney or solicitor, in like manner as is now done in cases 
" where the clerk has served part of the term of his clerkship, with the 
" agent of the person to whom lie has been bound.” 

And, to the intent that better information maybe obtained, touching the 
fitness and qualifications of persons applying to be admitted attornies, 
there arc rules in the King*s Bench that " every person who shall in- 
" tend to apply for admission as an attorney in that court, and who shall 
" not have been admitted an attorney or solicitor of any other court, 
" shall, for the space of one full term previous to the term in which he 
" shall apply to bo admitted, cause his name and place of abode, and 
" also the name or names, and place or places of abode of the attorney or 
" attornies to whom he shall have been articled, written in legible cha- 
" ♦racters, to be affixed on the outside of the court of Kiiig*s Bench, in 
" such place us public notices are usually affixed on, and in the King’s 
" Bench office ; and also -cuter, or cause to be entered, in a book to be 
" kept for that purj)ose, at each of the judge’s chambers of this court, his 
" name and place of abode, and also the name and’ place of abode of the 
" attorney or attorniCs to whom he shall have been articled.” And there 
is a similar rule in the Common Pleas S directing the notice to be affixed 
on the outside of the court, in such place as public notices are usually af- 
fixed on, and to be left at each of the judge’s chambers of that court, and 
there fixed up in some conspicuous place ; and that such notice shall like- 
wise be fixed up, for the like time, in the Common Pleas office. This no- 
tice must be put up for the term immediately preceding that in which the 
application is made for admission And, in the King’s Bench, where an 

® R. T. 31 Geo. III. K. B. 4 Durnf. & Chap, III. § 4, 5. 

East, 379. ® R. T. .31 Geo. III. C. P. and see N. M. 

R. T. SI Geo. III. K. B. 4 Durnf. & 8 Geo. IT. 2. C. P. Append. Chap. Ill § 

East, 379. R. T. 33 Geo. III. K. B. 6 4. 2 Marsh. 48. (a). 

Durnf. & East, 368. And for the foim of ^ 6 Taunt. 335. 2 Marsh. 46. S. C. 
the notice, and affidavit thereof, see Append. 
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att(i^ejr*s clerk has served part of his time with one attorney^ and part 
with another to whom the articles were assigned, the name of the assignee 
must be inserted in the notice of intention to apply for admission ^ 

Before a clerk can be admitted an attorney or solicitor, he is required to 
cause an affidavit, of himself or the attorney or solicitor to whom he was 
bound, to be duly made and hied with the proper officer appointed for that 
purpose, (being, in the King's Bench, the chief clerk or his deputy, and, 
in the .Common Pleas, the clerk of the warrants,) that he hath actually 
and really served, and been employed by such practising attorney or attor- 
nics, solicitor or solicitors, to whom he was bound as aforesaid, or his or 
their agent or agents, during the said whole term of five years, according 
to the true intent and meaning of the statute 22 Geo. II. c. 46. § 10 
And, in the Common Pleas, it is a rule, that “ every person who shall be 
admitted an attorney of that court, not being already an attorney of the 
King’s Bench, or a solicitor in Chancery, or in the court of Exchequer, 
shall, U?fote ho is sworn, file, with the secondary, his articles of clerk- 
" ship, tot*>'thcr \nth the affidavit of the due Execution tliereof, and also 
'' the affidavit of the due service under such articles, and of the notice 
having been given pursuant to the rule of Trin, 31 Geo/ III®.” An 
affidavit is also required to be made by the person to be admitted, of the 
payment of the duty imposed on the articles or contract of service ; in 
which he shall insert the sum paid in respect thereof, and sliall specify the 
name and place of abode of the person or persons with whom such contract 
of service was entered into, the time of the execution thereof, and the time 
of enrolling or registering the same, and, in case such person shall have 
been previously admitted fi solicitor or attorney in some other court, shall 
also specify in such affidavit, the court in which he has been so admitted, 
and the time of his admission therein ^ ; and shall cause the same to be 
duly filed in the court in which he proposes to be so admitted a solicitor or 
attorney, with the proper officer appointed for receiving and filing such 
affidavits ; and every such affidavit shall be produced, and openly read in 
the court in which such person shall be admitted a solicitor or attorney, 
before he shall be enrolled or registered therein 

The oath (or affirmation, if by a Quaker,) required to be taken before 
admittance, is that the person to be admitted will truly and honestly de- 
mean himself, in the practice of an attorney, according to the best of his 
knowtedge and ability besides ivhich, he is to take the oaths of alle- 
giance and supremacy, and to subscribe the declaration against popery ^ ; 
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if a Roman Catholic, tlie dcclaratimi and oath prescribed by the siiXtutc 
31 Geo. III. c. 32. § 1 » But the judges of the courts or one or more previous exa- 
of thcnij before they admit any person to talce the said oath or affirmation^ mination. 
are to examine and inquire, by such ways and means as they shall think 
jJToper, touching his fitness and cajiacity to act as an attorney, and if such 
judge or judges respectively shall be thereby satisfied, that such person is 
duly qualified to be admitted to act as an attorney, then, and not other- 
wise, the said judge or judges are to administer in open court to such 
person, the said oath or affirmation ; and after such oath or affirmation 
to cause him to be admiued an attorney, and his name to be enrolled as 
an attorney in such court, without any fee or reward, other than one 
shilling for administering the oath or affirmation; which admission 
shall be written on parchment, in the English tongue, in a common le- 
gible hand, and signed by such judge or judges respectively, whereon 
the lawful stamps shall be first impressed, and .shall be delivered to the 
person so admitted ^ The stamp duty on admission, by the last ge- Stamp iluty ou 
neral stamp act S amounts to twenty five pounds, unless the person has ^^i^”****'*^'** 
biMm before admitted an attorney, in one of the courts mentioned in the 
statute 2 Geo. II* c. 23. § 5 And the chief clerk or his deputy in the Enrolmont. 
King's Bench, and clerk of the ^varrants or his deputy in the Common 
Pleas, are required, witliout fee or reward, to enroll the name of every 
j)erson who shall he admitted an attorney therein, and the time when ad- 
mitted, in an alphabetical order, in rolls or books to be provided and kept 
for that purpose in their respective offices ; to which rolls or books all per- 
sons may have free access, without fee or reward®^ Anciently it ap- 
pears there were rolls kept of the attornies, in the King's Bench ; but 
after the stamp acta, that metliod wavS disused, and books kept in lieu of 
tliem These books were considered in one case merely as minutes to 
make up the record, and a warrant to the officer for that purpose : But 
from the evidence given in a subsequent cjise b, it appears that when 
an attorney is aebnitted, and takes the oaths, he subscribes a roll, which 
is the original roll of attornies ; whence the names are copied into the 
above books, Tlio record of admission is of so high an authority, that if 
an exemplification of it be annexed to a pica of privilege, the plaintiff 
must reply mil tiel record, and cannot otherwise try the fact of the de- 
fendant's being an attorney 

The habitations, however, of many attornies practisung in the court of Enf^ of nnme, 
Kinff's Bench, resident in and near the cities of London and Westminster, of 

® abode, m loui- 
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belii^^^aii tijiy difficuit td be faund, whereby it Wae itDpraetidable duly 
toebrre them with notices, summonses, orders and rules, to the great de- 
Isy of the proceedings, a rule was made in this courts that the master 
should forthwith cause to be prepared a proper alphabetical book, for the 
purposes after mentioned ; and that the same should be publicly kept at 
the master^s office in the King'^s Bench walk, to be there inspected by 
any attorney or his clerk, without fee or reward ; and that every attorney 
practising in this court, and residing in London and Westminster, or within 
ten miles of the same, should before the first day of the then next term, 
enter in such book, in alphabetical order, his name and place of abode, or 
some other proper place, within the cities of London and Westminster, 
where he might be served with such notices, summonses, orders and rules ; 
and it is thereby required, that every attorney afterwards to be admit- 
ted, and practising and residing as aforesaid, shall, ifpon his admission, 
make the like entry ; and that as often as any such attorney shall change 
his place of abode, or the place where he may be so served with notices, 
sumiiiojL''»rB^ oivlers and rules, he shall make the like entry thereof, in 
the said book ; and tliat all notices, summonses, orders and rules, which 
do not require a personal service, sliall bo deemed sufficiently served on 
such attorney, if a copy thereof sliall he left at the place lastly entered 
in such book, with any person resident at or belonging to such place ; 
“ and if any such attorney shall neglect to make such entry, that then the 
fixing up of any notice, or the copy of any summons, order or rule, for 
sucli attorney, in the said master's office, shall be deemed a sufficient 
service, unless the matter be such as shall require a personal service.” 
In conformity to this rule, it is usual for practitioners, who live remote 
from the inns of court or chancery, to add to th^^ place of their abode, the 
name and place of abode of some other person, w’here and with whom no- 
tices, iiummonses, orders, rules and other proceedings that do not require 
personal service, may be left fur them, near to such inns*>: But when the 
name and place of abode of the attorney arc entered, then service at that 
place is the proper service 

An attorney, sworn admitted and enrolled in any of the courts of law, 
mentioned in the statute 2 Geo. II. c. 23^. may be sworn admitted and 
enrolled a solicitor, in all or any of the courts of equity therein mentioned*, 
without any fee for the oath, or stamp on the parchment whereon such 
admission sliall be written And an attorney in any of his majesty's 
courts of record at Westminster, is capable of being admitted to practise as 
an attorney in any inferior court of record, provided he be in all other re- 
spects capable and quuMcd to be admitted an attorney, according to the 
’ussage and custom of such inferior court *. So, a solicitor in any of his 
majesty's courts of equity at Westminster, may be sworn admitted and en- 
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Tolled axL ati&my of his majesty's coort of ling’s Bench pr Gominon Pleas 
at W€ 9 ifninsier \ And a solicitor in any of the courts of equity mentioned 
in the statute 2 Geo. II. c. 23. may be sworn admitted apd enrolled a so- 
licitor in all or any of the said other courts of equity, or in any inferior 
court of equity*^. An admitted attorney of the court of King’s Bench 
may sue out a commission of bankrupt^ and maintain an action ^r his fees 
and disbursements thereon, although he be not a solicitor in Chancery*^. 

But a solicitor on the equity side of the court of Exchequer, is not enti- 
tled, as such, to practise in the court of Chancery ; nor, if he do, can he 
maintain an action for the amount of his biU*^: And it seems, that a soli- 
citor of the latter court cannot, by consent in writing, authorize a solicitor 
of the court of Exchequer to practise there in his name *. 

It is also declared to be lawful, for any person who shall be sworn ad- Practising in 
mitted and enrolled to be an attorney, in any of his majesty’s courts of attomiel *****^'^ 
record at Westminster, &c« by and with the consent and permission of any 
attorney, in any of the said other courts of record, &c. such consent being 
in writing, signed by such attorney, and in the name of such attorney, to 
sue out any writ or process, or to commence, carry on, prosecute or defend 
any action or actioni^ or any other proceedings in such court, notwith- 
standing such person is not sworn or admitted to be an attorney of such 
court And where an attorney acts in the name of another, a demand 
of costs by the acting attorney is good But where an attorney’s name Proceedings, 
had been set to process, without his authority, the court ordered the pro- 
ceedings to be set aside, and granted an attachment against the plaintiff’s 
attorney So, where process in the Common Pleafr appeared to have 
been sued out in the name of A. by B., neither of wdiom were attornies of 
this court, and B. had no authority from any other attorney to act in his 
name, the court set aside the proceedings, and ordered A. and B. to pay 
the costs ^ And where judgment was entered up by an attorney’s clerk, 
in the name, but without the knowledge or consent of a regular attorney, 
it was ordered to be set aside ^ 


By the statute 2 Geo, II. c. 23. § 17* if any person, who sliall be a Not to act as 
" sworn attorney of any of the courts of law aforesaid, shall knowingly 

and willingly permit or suffer any other person or persons to sue out names to be used 
any writ or process or to coirimcncc, prosecute, follow, or defend any p^rsons^*^^*^** * * 
action or actions, or other proceedings, in his name, not being a sworn 
attorney of one of the said other courts of law, or a sworn solicitor of 
the court of Chancery, or other court of equity, and shall be thereof 
lawfully convicted, every person so convicted shall, from the time of 
such conviction, be disabled and made incapable to act as an attorney 
in any of the courts of law aforesaid ; and the admittance of such per- 


* 83 Geo. II. c. 26. § 15. M Taunt. 468. 
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^ itm to be An afetenoy* of any of the sold eoMe of biw> shall fircmi theiioe^ 
" jfiMth ceaee and be void/' And, by a subsequent act* « if any sworn 
attorney or solicitor shall act as agent for any person or persons not 
duly qualified to act as an attorney or solicitor, or permit or sufiTer his 
name to be any ways made use of, upon the account or for the profit of 
any unqualified person or persons, or send any process to such unquali- 
“ fied person or persons, thereby to enable him or them to appear, act, or 
practise in any respect as an attorney or solicitor, knowing him not to 
be duly qualified as aforesaid, and complaint shall be made thereof in 
" a summary way, to the court from whence any such process did issue, 
** and proof made thereof upon oath, to the satisfaction of the court, that 
such sworn attorney or solicitor hath offended therein as aforesaid, then 
" every such attorney or solicitor so offending shall be struck oflT the roll, 
and for ever after disabled from practising as an attorney or solicitor ; 
and in that case, and upon such complaint and proof made as aforesaid, 
it shill t and may be lawful to and for the said court to commit such un- 
quabficti so acting and practising as aforesaid, to the prison of 

** the said court, for any time not exceeding one year/’ 
rroccediiigs The courts, in several recent instances, have proceeded on this statute, 

<m*^8tat *2^2 (ieo* Ordering attornies, who have acted as agents for, or siiffcrocl their names 
II. c. 40. §11. to be made use of, upon the account or for the profit of unqualified persons, 
to be struck off the roll ; and the unqualified persons to be committed to 
prison K And where a bailiff had wTitten to an attorney for writs, which 
the latter sent, without knowing any thing of the parties or circum- 
stances ; but the bailiff bad never represented himself, or been considered 
as an attorney, nor looked for any profit upon the law j)roceedings ; tlic 
court of King’s Bench held, that though this was not a case within the 
statute, yet that it was a most improper practice, which the court, in vir- 
tue of its general jurisdiction over attornies, would punish severely But 
the court of Common Pleas refused to strike an attorney off the roll, on 
an affidavit which stated, that the person who had lately been his clerk, 
and who lived at a town eight miles distant from tlie residence of the at- 
torney, and carried on business at an ofiice, over the dwr of wliich was 
written the attorney's name, but that he only attended on market days, 
and then transacted all his business at an inn ; on the ground that it 
should have been shewn, that such person either participated in the pro- 
fits, or carried on business on his own account In proceeding against 
an unqualified person, for practising in the name of an attorney, contrary 
to the provisions of this statute, the party is not entitled to have the wit- 


^ 2A Creo. n, c. 40, § 1 1. See also the 
statute 8 Jar. I. c, 7. § S. and R. M. 1054* 
5 B* by which rule, attornies dismissed 
m court from their practice for misde- 
we not, after certificate, to be ad- 
mhited^^^actiae in another court, it being 
eontfi^ to intent of the law; And sec 
li. i V Efia, 5 4. K U. 16 Eli;!. 5 


R. H, 14 & 15 Can II. reg, 2. C. P. 

^ 2 Bowl. & Ryl. 64. 1 Bam*. & Cres. 
270. 3 Bowl, & RyL263. (a.) S. C. Id, 
260.8 Moore, 214. 322. 1 Bing. 272. S* C. 
and see 5 Bam. & Cres. 108. 7 Bowl & 
Ryl. 548. S. C. 

5 Barn. & Aid. 824, 

^ 0 Moon^ 157. 2 Bing. 74. S. C. 
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support of the charge ex«JUiued matter 

had been referredi by consent of counsel^ to the master of the crown office, 
who reported the party in contempt, the court of King’s Bench allowed 
him to bring the whole of the case under their own consideration, when 
brought up to be committed ^ And, in the Common Pleas, after the 
court had ordered the parties to be attached, and give bail to onswCT in- 
terrogatories before the prothonotary, who reported them to be in contempt, 
for not having satisfactorily answered the interrogatories put to them ; 
such report was holdcn not to be conclusive on the parties, but that they 
might take exceptions to any specific or material parts of it^. And 
where, after the prothonotary had made his report, it appeared that cer- 
tain books of account had not been laid before him, which tended to sup- 
port the answers given by one of the parties ; the court ordered the pro- 
thonotary to inspect them, but would not allow a clerk who had made tlic 
entries therein, to be examined by the prothonotary, on an application 
made by the prosecutor for that purpose K 

It will next be proper to consider the certificates of attornics, which Certificates of 
were first required by the statute 25 Geo. III. c. 80. And, by a subse- ^vta”teken out. 
quent statute S every person admitted sworn and enrolled a solicitor 

or attorney, &c. in any of his majesty’s courts at Westminster, &c. or in 
any other court in England, holding pleas where the debt or damage 
shall amount to fortj/ shillings or more, shall annually, between the/r«^ 
day of November and the end of Michaelmas term then next following, 
during such time as he shall continue so to practise in any of the said 
“ courts, or before such person shall commence, carry on or defend any 
** action or suit, or any proceedings whatsoever, in any of the said courts, 
deliver in to the commissioners of the stamp duties, or to their officer 
appointed for that purpose, at the head office of stamps in Middlesex, a 
paper or note in writing, containing the name and usual place of resi- 
dence of such person ; and thereupon, and upon payment of the duties, 
according to the place of his residence, every such person shall be en- 
titled to a certificate, duly stamped, to denote the payment of the said 
duties ; which certificate the said commissioners shall cause to be im- 
mediately issued, under the hand and name of the proper officer, in such 
form as they shall devise.” The period fixed for attornies, Ax. to take, 
out their annual certificates, and pay the stamp duty thereon, was altered 
by the statute 54 Geo. III. c. 144 by which it is enacted, that " all 
attornies, &c. who by the laws in force would be bound to take out 
stamped certificates, and pay the duty thereon, at the head office of 
stamps in Middlesex, annually, between the first day of November and 
the end of Michaelmas term following, shall in future take out such 
certificates, and pay the duty thereon, and do all other acts necessary 
for that purpose, annually, between the fifteenth day of November and 
the sixteenth day of December in each year; and in default thereof 
shall be subject and liable to such and the same penalties, forfeitures 

. <= 37 Geo. in. c. 90. § 20. 

d § 13, 14. 


* 2 DowL St Ryl. 64. 

8 Moore, S14. I Bing. 272.^8. C. 
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mmtioaed : And that all certificateBj which $haU be t^en out bc^ 
" tween the fifteenth day of November and the sixteenth day of December 
" in any year, by attornies, &c. thereby required to take out the tiamc 
within that period, shall be dated on the sixteenth day of November; 
and all certificates which shall be taken out by any such persons at any 
other time, shall be dated on the day on which the same shall be 
" granted ; and all such certificates respectively shall have efiTect and con- 
tinue in force from the day of the date thereof, until the fifteenth day 
of November following, both inclusive, and no longer.” But an at- 
torney may sue by attachment of privilege, though his certificate has ex- 
pired, and not been renewed, if the writ be sued out within a year from 
the expiration of his certificate ^ 

The duties now payable for certificates, under the last general stamp 
act are twehe pounds yearly, by every person admitted as an attorney or 
solicitor, * n any of his majesty’s courts at Westminster, &c. if he shall re- 
side in the city of London or Wesl77iinstcr, or wnthiii the limits of the two- 
penny post in England, or within the city or shire of Edinburgh, and shall 
have been admitted, or in possession of his ofiicc, for the space of three 
years or upwards ; or if he shall not have been admitted or in possession 
so long, six pounds : and if he shall reside elsewhere, and have been ad- 
mitted or in possession of his office, for the space of three years or uj)wards, 
eight pounds ; or if he shall not have been admitted or in possessiou so 
long, four pounds. 

And, by the 37 (xeo. III. c. 00 ''every certificate so to be obtained 
" as therein mentioned, shall be entered in one of the courts in which the 
" person described therein sliall be admitted and enrolled, with the rc- 
" spective officer or officers of the said courts, appointed by the 25 Geo. 
" III. c. 80. to grant certificates of enrolment or admission, within the 
" time therein before prescribed, or before such person shall be permitted 
" to practise as aforesaid ; and the jJaid respective officers shall from time 
" to time, upon payment of the fee of one shilling, enter, in alphabetical 
" order, the names of the persons described in such respective certificates, 
" together with the places of such their residence as aforesaid, iind the 
" respect i VC dates of such certificates, in books or rolls to be prepared for 
" that purpose ; to which books or rolls, in the said courts respectively, 
" all persons shall and may at seasonable times have iree access, without 
foe or reward.” 

By the same statute **, " if any person shall, in his own name, or in the 
" name of any other person or persons, sue out any writ or process, or 
.commence, prosecute, carry on or defend any action or suit, or any pro- 
Ce^ngs, in Ony of the courts aforesaid, for or in expectation of any gain. 


» « h Sel, 605, 6 Maute & Se], Geo. III. c. 98. Schtd, A. 48 Geo. Ill, c. 

m.Scfu!d.VutL 

^ c. 184. SchetL h Aod, $ 87. 

for tlie duties, see the statutes 44 ^ § 30. 
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directed, or without entering the same in ono of: the courts aforesaid, 
wherein such person shall be admitted or enrolled as an attorney,-&c. ; 
or shall deliver in to any person, at the said head office, any account, 
containing a place of residence, as the place of his residence, contrary to 
the directions of the said act of the 25th year of the reign of his late 
majesty, with intent to evade the payment of the higher duties, every 
such person shall, for every such offence, forfeit and pay the sum of 
ffiy pounds ; and shall be made incapable to maintain or prosecute any 
action or suit, in any court of law or equity, for the recovering of liis 
fees,.&c/* But it is no ground of olqection to bail% nor for cancelling 
n bail bond *>, or setting aside proceedings, that the attorney by whom the 
bail was pul in, or who sued out the writ, had neglected to take out liis 
certificate ; and the circumstance of the plaintiff's cause having been con- 
ducted by an attorney, who has not obtained his certificate, does not deprive 
the plaintiff of his right to full costs against the defendant 

Also, by the statute 44 Geo. III. c. 98. § 14. "every person who shall, CcriificatM of 
■'* for or in expectation of any fee, gain or reward, directly or indirectly, pleaders, 

draw or prepare any conveyance of, or deed relating to, any reiil or per- 
** sonal estate, or any proceedings in law or equity, other than and except 
** Serjeants at law, barristers, solicitors, attoniics, notaries, proctors, agents 
or procurators, having obtained regular certificates, and special pleaders, 
draftsmen in equity, and oonveyancers, being members of one of the four 
inns of court, and having taken out the certificates mentioned in the 
schedule to that act annexed, and other than and except persons solely 
employed to engross any deed, instrument, or other proceedings, not 
drawn or prepared by themselves, and for their own account respectively, 
and other than and except public officers, drawing or preparing official 
instruments, applicable to their respective offices, and in the course of 
" their duty, shall forfeit and pay for every such offence, the sum of 
|)ounds : Provided always, that nothing therein contained shall extend, 
or be construed to extend, to prevent any person or persons drawing or 
preparing any will or other testamentary papers, or any agreement not 
" under seal, or any letter of attorney.” The certificates required by the Stamp duty on. 
above statute are subject, by the last general stamp act •*, to the duty of 
1 21. if the party reside in the city of London or Westminster, or within the 
limits of the two-penny post in England, or 8/. if he shall reside elsewhere: 

But, under the latter act, such persons only are qualified to practise, as are 
members of one of the four inns of court, &c ®. A certificated conveyancer 
may maintain an action for his fees 


An attorney is liable to penalties, for practising without obtaining or Determinations 
.«* • ^ f \ i. i. rt stat. 37 vjfto* 

entering his certificate, according to the provisions of the statute o/ treo. 


• 2 Chit Rep. 98. * Holt JV*. Pru 628. 

*» 1 DowL & Ryl. 215. f 3 Barn. & Cres. 744. 6 Dowl. & Ryh ^ 

® 3 Bing* 9. 648. S. C. 6 Dowl. & Ryl. S* r* 

^ 36 Geo. III. c. 184. Sched, Part I. 
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Ill; '^'^(1); f no pow«r <10 sw & isxpt^jd^^ fey th^t 

^ gtalail^e; fiff the 25 Geo. III. c. 80. § 29. whieb gives that power, and 

the 37 Geo. III. c. 90. are in pari rnaterid ». And if an attorney be in 
partnership with another, and they carry on their business together, and 
their joint names are put on their papers in causes in their office, either 
of them is liable to the penalties of the last*mentioned act, for practising 
as an attorney, without entering his certificate ; though it do not appear 
that one of them had any profit or advantage from the suit for which the 
(juz tarn action is brought K The consequence is, and it has been accord- 
ingly determinedi that two attornics or proctors omnot be sued together, 
as for one offence, in practising without having obtained and entered their 
certificate It has likewise been determined, that the certificate act does 
not extend to the county court, though an attorney prosecute a suit there, 
by virtue of a writ of jtisticiesy for more than 405. But, by the statute 
44 Geo. III. c. 98. § 10. the penalties incurred by virtue of that or any 
other act of parliament, relating to the stamp duties, can only be rccovere<l 
in the nuine oJ the attorney general. And acts of indemnity arc occasion- 
ally passed, to relieve attornics who have neglected to take out tlicir certi- 
ficates in due time *. 
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torriies void, for 
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As a further inducement for attornies to take out their certificates, it is 
enacted, by the statute 37 Geo. III. c. 90 that every person admitted, 
sworn and enrolled in any of the courts therein mentioned, who shall 
neglect to obtain his certificate thereof, in the manner before directed, 
** for the space of one whole year, shall from* thenceforth be incapable of 
practising in his own name, or in the name of any other person, in any 
of the said courts, by virtue of such admission, entry and enrolment ; 
" and the admission, entry and enrolment of such person, in any of the 
said courts, shall from thenceforth be null and void. Provided always, 
“ that nothing therein before contained shall be construed to prevent any 
of the said courts from re-admitting any such person, on payment to the 
commissioners, of the duty accrued since the expiration of tlie last cer- 
" tificate obtained by such person, and such further sum of money, by way 
of penalty, as the said court shall think fit to order and direct fi.” On 
the above statute. It has been holden, in the Common Pleas, that where 
a person is admitted an attorney, and omits to take out his certificate 
within the year, he must be re-admitted, before he can practise, .though 
he should never have practised on his fornior admission**. And, in the 
King's Bench, where an attorney has discontinued practice, after the expira- 
tion of his certificate, though in consequence of pecuniary difficulties and 


* d Boa. & TuL 880. 1 New Rep, C. P. 

p. £ 560. eanira, 

^'0 JKtjp* R^ ii4* 

t Bep. C, P. 245. 2 East, 669. 
tont^ . ' ^ 

JDai^ ^ BKtt, 668. 

7 IV. c. U. § 3. and 
other to, ante^ 64, 5. fA). 


^ §81. 

• For the evidence, in an action by on at- 
torney for his fees, as to his not having been 
re-admitted, afier neglecting to take out his 
certificate, see 5 Barn. 8t Ores, 38. 7 Bowl. 
& Ryl. 51S. S. C. 

** 6 Taunt. 408. 2 Marsh. 123. S. C. and 
sec I Chit. Rep. 729. 
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tered at. the judges’ chambers^ far the purpose of re-admitting himi in like 
manner as upon an original admission Bnt where an attorney continued 
to proctiscj after the expiration of his certificate, through the inadvertence 
or misconduct of his agent or clerk, in neglecting to get it renewed, the 
court, on an aifidavit of the circumstances, will re-admit him, without 
giving a term’s notice And where the certificate of an attorney of the 
Common Pleas had been, through the mistake of his agent, filed in the^ 
King's Bench, where he was not adn itted, for four successive years, such 
certificate was allowed to be entered and filed in the Common Picas, on 
notice of the application being given to the Stamp office Where a term's 
notice was necessary, and the party intending to apply to be rc-admitted on 
the roll, affixed his notice outside the court of King's Beach, in the morn- 
ing, before the sitting of the court, on the first day of the term of which 
the notice was intended to be given, this was holdcn to be a sufficient com- 
pliance with the rule 

In tlie King's Bench, it is a rule, that where an agent employed to 
take out an attorney's annuid certificate, has neglected to do so, and the 
attorney has from ignorance of* the fact continued to practise, the court 
will only allow him to be re-admitted, ujK>n payment of a fine, with the 
arrears of dutys. But attornies have been rc-admitted, in that court, 
without paying any fine or arrears, on making it appear that they had 
never practised or had discontinued practice after their last certificate 
expired*, or that they were prevented from practising by illness*', or by 
being reduced to the situation of a clerk * ; and the distinction is said to 
be this ; that when the party has been practising in tlic interval, he must 
pay the arrears of duty ; but not so, when he has not practised So, in 
the Common Pleas, an attorney who had ceased to practise after the passing 
of the 25 Geo. III. c. 80. and before the operation of the 37 Geo. III. c. 
90. § 31. had commenced, was rc-admitted, wthout paying any penalty 
or arrears of duty ”. And, in a late case an attorney who had ceased to 
practise for six years, was re-admitted in that court, on payment of a no- 
minal fine, without the arrears of duty ; on an affidavit, stating that he 
had discontinued to practise, on account of his affairs having become ciii- 
barrassed, that he had not practised in the interval, and that no miscon- 
duct could be imputed to him in his character of an attorney. 


» 1 Chit. Rep. 207. 

M 208. 

^ Ex imvte Vaughan, E. 45 Geo. 111. K. 
B. Append. Chap. 111. § 4. ^ 

•* 1 Barn. & Aid. 189, 90. 8 Taunt. 129. 
3 Moore, 678, 1 Chit. Rep. 163. 673. 
692. 

* 4 Moore, 347. 

‘ 4 DowL &. Ryl. 646. 

® 4 Barn. A Aid. 90. For the form of 
affidavit for his admission, on the above 
ground, and the rule of court tliereon, sec 


Append. Chap. 111. § 16, 16. 

*» 1 Chit. Rep. 729. 

* 2 Dowl. & Ryl. 238. 

k 1 Chit. Rep. 101. 692. 

* 2 Barn. & Aid. 314. 1 Chit. Rep. 102. 
(o). S. C. and see id, 692. 1 Lee's Prac. 
Diet 2 Ed. 333, 4. n. 2 Marsh. 123. 

® 2 Dowh & Ryl. 239. jht Abbott, Ch. J. 

“ 2 Taunt 398. 

° 7 Moore, 410. J 91. S* C. and 
see 7 Moorcy 493, 495. ^ 
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1!%e role f&t rcMidml^mg an attorney ia a rule to oause; foeifi^ed 
on ait affidavit^ stating the pajmient of the duty on the articles of derk-;^^ 
ship;, the admisdon under them^ and up to what time the attorney obtained 
hi$.,eertifieate; It must also be sworn^ that he has since discontinued to 
practise; for otherwise he might be criminally culpable*.* and^ where a 
considerable time hast> elapsed^ the reason of hk ceasing to take out Ms 
certificate must be stated^ and how he has been since employed^ in order 
^to shew^ that he has not been employed in any manner that may unfit him 
for the duties of his profession The afiidavit then states^ that a term's 
notice has been given, when necessary, of his intention to apply to the 
court ; and that notice of his name and place of abode, &c. has been served 
on the solicitor to the commissioners of stamp duties An attorney may 
be re-admitted on the last day of term, when notice has been stuck up all 
the term 


An attorney, when duly admitted, enrolled and certificated, is supposed 
to be ftlwiyjs present in court : and on tliat account, has many privile^^es 
bdonging to him, in common with the other officers of the court. Where 
an attorney of the King's Bench or Common Pleas is plaintiff, he is en- 
titled to sue in his own court, by attachment of privilege ® ; and may lay 
and retain the venue in Middlesex Where he is defendant, he must be 
sued in his own court by bill «, even as acceptor of a bill of exchange ; 
and cannot be arrested, or holdcn to special bail K It is also said, that 
an attorney is entitled to have his cause tried at bar **. And as an at- 
torney is not subject to the jurisdiction of the courts of conscience, ex- 
cept where he is expressly made liable thereto, as in London^, Westminster'^^ 
and the Tower Hamlets ", he may in all other cases sue ®, and be sued p, 
in his own court, for debts under forty shillings. But an attorney de~ 
fendant has not the privilege of changing the venue into Middlesex, when 
it is laid in another county^. In the Common Pleas, the attornies 
and officers of the court ought to be sued there by hill, because they are 
supposed to be always present in court ; but the serjeants and their clerks, 
and the dorks of the judges and prothonotaries, are, it is said, privileged to 
be sued in the Common Pleas by original writ, and not by bill^, 

• I Chit. Rep. 207. 816. 6i6. »" 24 Geo. IL c. 42. § 1. Doug. 381. 


2 Smith R. 155. 5 Moore^ 141. 

" For the form of this affidavit, see Ap- 
pend. Chap. III. § IS. and for the rule of 
court thereon, id, § 14. 

* 1 Chit Rep. 557. in nods. 

* Glib, a P. 8. 

f 2 Salk. 668, 4 Bur. 2027, 2 Blac. Rep. 
1265.;8 Durnf. & Raet* 578. 

! s 3 Blsc. Com. 289. 8 Taunt, 166. 

A 312. 2 CMt^Rep. 68. 

1 I id JSedh V, Ijewin, T« 56 Geo. 

i Do«L & Kyi. 7S. 
kVSjMLlSS. 

> 99 & M Geo. III. cs. eir. $ 10, 


‘ 19 Geo. III. c. 6S. § 84. 

" Doug. 882. m nods, Hussey ^ ajudher 
V. Jardanf T. 25 Geo. III. K. B. 7 East, 
47. 3 Smith R. 52. S. C. 5 Moore, 622. 2 
Brod. & Bing. 698. S. C. 

2 WUs. 42. Doug. 881. but see 3 Bur. 
1588. contra, 

4 Bur. 2027. 2 Blac. Rep. 1065. ^rke 
y. Stokes, one, &c. H. 24 Geo. III. K. B, S 
Durnf. & East, 573. 2 Str. 1049. contra, 

' 1 Ld. Rjiym. 399. 8 Salk. 288. S. C. 
and see Cas. Pr. C. F. 104, Fr. Reg. 360, 
Barnes, 871. S. C. 
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Where tm attomej is arrested upon process issuing out of an inf mot Um taken ml. 
courts he may sue out his writ of privilege which ought to be allowed ***' 

instanter ^ : But if he be arrested upon process issuing out of a superior 
court, his remedy is by moving the court, to be discharged out of custody 
on common bail ; or by finding special bail, and pleading his privilege 
in abatement* If an attorney or other officer of the King’s Bench 
be arrested, by process issuing out of the Bame court, he may move 
to be discharged on common bail<^. But an attorney or officer of a 
different court was formerly obliged to find special bail, and plead his 
privilege in abatement*^* This distinction however seems to be now 
abolished : and, in a late case, the court of King's Bench stayed tlie 
proceedings, in an action brought in that court against an attorney of the 
Common Pleas, who gave notice of his privilege, but neglected to plead 
it, after the plaintiff had signed judgment for want of a plea®. So, 
where an attorney of the Common Pleas was arrested, on an attachment 
of privilege, at the suit of an attorney of the King’s Bench, the latter 
court ordered the bail-bond to be delivered up to be cancelled, on his en- 
tering a common appearance^; and, in a subsequent case, the proceedings 
were ordered to be set aside for irregularity, with costs But where an 
attorney, having been arrested in the beginning of January, put in bail 
above, and did not apply to the court for his discharge until the 3d of Fe^ 
bruary, the court held the application to be too late **. A defendant who 
is sued by bill, as an attorney of the court of King's Bench, not being 
such, may set aside the proceedings as irregular ^ But where, in a simi- 
lar case, a rule was obtained for setting aside the proceedi ngs, on the 
ground that they were absolutely void, and not merely irregular; the court 
held, that they were not void, but irregular only; and that the defendant, not 
having applied in time, could not take advantage of the irregularity 

In the Exchequer of Pleas, an attorney, side clerk or other officer, may in Exchequer, 
sue by venire facias, or capias of privilege and must be sued by bilL A 
person suing there by process of privilege, is entitled to have his writ 
scaled, without paying fees ; and it is holden, that an attorney of the 
King’s Bench or Common Pleas may be arrested and held to bail, upon a 
capias of privilege issuing out of this court It also seems, that an officer or 
accountant, suing with his wife, is entitled to privilege in the Exchequer** ; 
but it is otherwise, when he is sued with her p ; for a bill cannot be died 
against the wife, as present in court. It should also be observed, that in 
the Exchequer, a member of either university cannot set up his privilege. 


• Append. Chap. III. § 17. 

» Cas. Pr. C. P. 8. 2 Blac. Rep. 1087. 

** 1 Mod. 10. 2 Salk. 544. 1 Wils. 298. 
•*2 Salk. 644. 2Str. 804. 2 Ld, Raym. 
1567. S. C. 1 Wils. SOO. 

® Ovynne v. Toldcrv^, one, &c. H. 54 
Geo. in. K. B. 

^ Iteck V. Lewin, T. 50 Geo. III. K. B. 

* 4 Dowl, & Ryl. 73. 

VOL. I. 


^ 1 Chit Rep. 168. 

' * 6 Maule & Scl S24. 2 Chit Rep. 396. 
S. C* and see 6 Barn. & Cres* 79. (5). 

^ 6 Bam. & Cres, 77. (5). 

* 9 Price, 16. Append. Chap. XIV. § 15, 16. 
^ Man. Excheq. 142, S. 

" Id. 142. 9 Price, 16. 1 Y. & J. 199. 

** 1 Taunt 254. 

^ Man. Excheq. 145, 6. 
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OF THE PHIVILEfGES 

against that of an officer or accountant, or against any person suing as a 
debtor ; this court not being mentioned in their charter of exemption ®. 
But an attorney, not being one of the sworn attornies of the court, is not 
entitled, as such, to the privilege of laying his venue in Middlesex 

An attorney or officer is also, by reason of the supposed necessity of his 
attendance in court, exempt from all offices that require personal service, 
as sheriff^, constable overseer of the poor ®, ; and formerly, he was 

not liable to serve in the militia^; but several acts of parliament that 
were passed in the course of the late reign, having allowed personal ser- 
vice in the vdlitia to be commuted for a certain sum of money, to be laid 
out in providing a substitute, it has been holdcn that this exemption no 
longer exists s. 

These privileges arc allowed, not so much for the benefit of attornies, 
as of their clients ** ; and are therefore confined to attornies who practise 
or at least have practised within a year ^ ; for^it is a rule, that such attor- 
ni«»s huvt* not been attending their employment in the King's Bench 
foT tlu * of a year, unless hindered by sickness, be not allowed their 
privilege of attornies * : And an attorney, not having practised for some 
time previous to tlic issuing of the plaintiff’s writ against him, is not pri- 
vileged from being arrested thereon, and held to bail, on the ground of 
having re-comjnenced his practice, and taken out his certificate, before he 
was actually arrested But an attorney, we have seen ", may sue by at- 
tachment of privilege, though his certificate has expired, and not been re- 
newed, if the writ be sued out within a year from the expiration of his 
certificate. 

When the plaintiff and defendant are attornies of different courts, the 
plaintiff is allowx'd his privilege of suing the defendant by attachment " : 
and in this case it is commonly said, that there is no privilege against pri- 
vilege j or in other words, the privilege of the plaintiff takes away that 
i>f the defendant ; for the attendance of the plaintiff is as necessary in his 
court, as that of the defendant in his, and therefore the cause is legally 
attached in the court where the plaintiff is an officer i*. But where the 
plaintiff and defendant arc both attornies of the same court, the defendant 
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is entitled toliis privilege of being sued by bill^ ; and if not so sued, he' 
may plead his privilege in abatement, or the court on motion will stay the 
proceedings, but without costs \ In the King's Bench, where an action 
is brought by an attorney of that court, against an attorney of the Com- 
mon Pleas, though the former is entitled to sue in hfs own court by at- 
tachment of privilege, yet be cannot arrest the defendant, and hold him 
to special bail c. But in the Exchequer, we have seen **, an attorney of the 
King’s Bench, or Common Pleas, may be arrested and held to bail upon a 
capias of privilege, issuing out of the former court So, in Chancery, it 
has been determined, that an attorney of the King's Bench, and practising 
solicitor of the court of Chancery, may be arrested on an attachment of 
2)rivilego, at the suit of a sworn clerk of the latter court ^ And it has 
even been holden, that an attorney of the King’s Bench may be arrested 
on an attachment of privilege, issuing out of the court of Common Pleas 
at Laveaster, at this suit of an attornc)'^ of that court 

An attorney may also waive his privilege, either, when plaintiff, by 
suing as a common person p, or, n hen defendant, by not claiming it in due 
time, or in a proper manner : And it seems that an attorney waives his 
privilege, by entering into a bail bond, on process issuing out of a dif- 
ferent court ; as he must be sued in tlie court out of which the process 
issued ^ Where an attorney of the Common Pleas is in the actual cus- 
tody of the marshal, he may be sued in the King's Bench as a prisoner, 
by third persons ^ : But where an attorney of the Common Pleas puts in 
bail, to an action depending in the King’s Bench, he does not thereby lose 
his privilege ; but may plead it in that action, or in any other brought 
against liim by tlie bye ; for it would be absurd, that lie who founds his 
action on that of another, should be in a better condition than the origi- 
nal plaintiff*. Yet where an att(»rney> after having put in bail, waives 
bis privilege, by pleading in chief in one action, it is construed to be a 
waiver of privil.'ge, in all other actions brought against him by the bye, 
during the same term And if the defendant plead his privilege, after 
he has waived it, the plaintiff in his replication must shew the waiver, 
and rely upon the estoppel It is like’wise settled, that an attorney shall 
not be allowed his privilege, as against the king " ; or where he sues or 
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is sued en at/ter droit, as executor or administrator * ; or jmntly with his 
wife*»> or other person who is not privileged®; or where there would 
otherwise be a failure or defect of justice, as where an appeal is brought 
in the King's Bench, a real action in the Common Fleas, or a foreign 
attachnent in the sherifTs court of London, against an attorney of a dif- 
ferent court **- But an attorney sued by bill, jointly with a person having 
.privilege of parliament, docs not lose his privilege 
Disabilities, and As an attorney is entitled to many privileges, so he is subject to some dis^ 
restrictions of. abilities and restrictions. By the statute 1 Hen. V. c. 4. no under^sherijf, 
shenff*s clerk, receiver, or sheriff's bailiff, shall be attorney in the king's 
courts, during the time that he is in office : ” which statute is enforced 
by rules of court declaring that " no under-sheriff, or bailiff of sheriffs or 
liberties, be admitted, during such their employment, to practise as at- 
tornies, under pain of expulsion from the employment of an attorney, 
“ and not to be re-admitted.” And by the statute 22 Geo. II. c. 46. } 
14. ‘'no clerk of the peace or his deputy, nor any under-sheriff or his de- 
l)uty> shall act as a solicitor, attorney or agent, or sue out any process, 
" at any general or quarter sessions of the peace, to be held for any place 
'' where he shall execute his office, upon pain of forfeiting pounds.” 
By rule of Mich, 1654. § 1. no attorney can be lessee in ejectment ; or 
bail for a defendant, in any action depending in either court R." By 
statute 5 Geo. II. c. 18. ^ 2. no attorney or solicitor shall be capable to 
continue or be a justice of the peace in England or Wales, during such 
time as he shall continue in the business or practice of an attorney or 
solicitor By other acts of parliament no attorney or solicitor, or 
person practising as such, can be a commissioner of the land tax, without 
possessing one hundred pounds a year.” And it was usual to except 
attomies, who had embezzled their clients’ money, out of the insolvent 
debtors* acts*'. 

When prisoners. Also, by the Statute 12 Geo. II. c. 13*. no attorney or solicitor, who . 

shall be a prisoner in any gaol or prison, or within the limits, rules or 
liberties thereof, shall, during his confinement, in his own name, or in 
the name of any other attorney or solicitor, sue out any writ or process, 
" or commence or prosecute any action or suit, in any courts of law or 
equity ; and all proceedings in such actions or suits, shall be void and of 
" none effect : And such attorney or solicitor, so commencing or prosc- 

* Hob. 177. 1 Salk. 2. 1 Ld. liayra, *» But sec 3 Taunt. 166. where it was 

b33. S. C. holden, that an attorney, who was a justice 

** Bro. Abr. tit. JE^ fi, 2. Dyer, 877. of the peace for a borough, if sued by ori- 
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cutiug any action or suit as aforesaid^ shall be struck off the roll, and 
** incapacitated from acting as an attorney or solicitor for the future : 
And any attorney or solicitor, permitting or empowering any such 
attorney or solicitor as aforesaid, to commence or prosecute any action 
or suit in his name, shall be punished in like manner. Provided never- 
less, that notliing in the said act contained, shall extend, or be con- 
stnicd to extend, to prevent any attorney or solicitor so confined as 
aforesaid, from carrying on or transacting any suit or suits, commenced 
before the confinement of such attorney or solicitor as aforesaid*.” 
This statute has been held to relate only to the jtrosccuiingy and not to the 
defending of suits ^ : And an attorney, when in prison, may sue by attach- 
ment of privilege, for a debt of his own So where, after an action com- 
menced by an attorney, he became a prisoner, and then the bail-bond was 
assigned, and he being still a prisoner, commenced an action on the bail- 
bond, this was holdeii to be a continuance of the original suit, commenced 
l)efore the attorney became a prisoner**. But an attorney entering a 
plaint, and suing out process in the county court, whilst he is a prisoner 
in gaol, is within tlic meaning of the above statute, and liable to be struck 
off the roll 

The principal duties of an attorney or agent are care, skill, and in- 
tegrity : And, if lie be not deficient in any of these essential requisites, he 
is not responsible for any error or mistake, arising in the exercise of his 
])r()fessioii. To use the words of Lord Mansfield, in the case of Pitt v. 
\ alden that part of the profession which is carried on by attornics is 
liberal and reputable, as well as useful to the public, when they conduct 
themselves witli honour and integrity ; and they ought to be protected, 
where they act to the best of their skill and knowledge : but every man 
is liable to error : ” and his lordship added, he should be very sorry, that 
it should be taken for granted, that an attorney is answerable for every 
error or mistake, and liable to be punished for it, by being charged with 
the debt sued for. A counsel may mistake, as well as an attorney ; yet 
no one will say that a counsel who has bi^en mistaken, shall be charged 
with the debt. The advice of a counsel is indt‘cd honorary, and he docs 
not demand a fee for it } the attorney may demand a compensation ; but 
neither of them ought to be charged with the debt for a mistake. Not 
only counsel, but judges may differ, or doubt, or take time to consider : 
therefore an attorney ought not to be liable, in cases of reasonable doubt.” 
J3ut ill ordinary cases, if an attorney be deficient in skill or care, by which 
a loss arises to his client, he is liable to a special action on the case for 
damages s. And the court, in §ome instances, will order an attorney to 
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pay costs to his own client, for negleci^ ; or to the opposite party, for 
vcxutious and improper conduct So, if an attorney obtain a rule nut^ 
upon suggestions which turn out to be groundless, the court, in discharg- 
ing the rule, will make him pay the costs of the application®. And if a 
rule be made upon an attorney, for the delivery of writings, or payment 
of costs, &c. and it be not obeyed, the courts will enforce it by attachment : 
which is also the regular mode of proceeding against an attorney, for the 
non-jrerfonnance of his undertaking to put in bail &c. It is not usual, 
however, for the court to interfere in a summary way, for a mere breach of 
promise, where there is nothing criminal ® ; or on account of negligence or 
unskilfuliiess except it be very gross e ; or for tha misconduct of an at- 
torney, independently of his profession 

It was formerly the duty of attornics to appear personally, in the King's 
Bench, on or before the fourteenth day of Michaelmas term, and tlie 
seventh day of every other term ^ : and they arc required, when called 
, i!r>< n, to attend tin* c<mrt on motions*^, the judges on summonses, and the 
. on r'’;q^ointments^ And, on every appointment to be made by the 
master, the party on whom the same shall be served, shall attend such a]>- 
pointment, uuthout waiting for a second ; or in default thereof, the master 
shall proceed ex parte on the first appointment*". 

When an attorney once appears, or uiidertukes to be attorney for an- 
other, he shall not be permitted to withdraw himself" ; and it is said to 
be his duty to proceed in the suit, although his client neglect to bring him 
money ; and therefore if, on that account, he neglect to proceed, accord- 
ing to the practice of the court, whereby judgment of nonpros is signed 
against the plaintiff, the court will make a rule upon the attorney to pay 
the costs of such judgment, together with the costs of the application". 
It is even said to have been determined, in the Common Pleas, that an 
attorney having quitted his client before trial, could not bring an action 
for his bill t*. So, in Chancery, it has been holden, that a solicitor pro- 
ceeding to a certain length in a cause, shall not leave it there, but shall go 
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on» ; And, in that court, a solicitor having declined to act for his client, 
lias no lien for his costs upon a fund in courts 

When writings come to an attorney's hands, in the way of his business 
as un attorney, the court on motion will make a rule upon him, to deJiver 
them back to the party S on payment of what is due to him ** ; and par- 
ticularly, when he has given an undertaking to re-deliver them ® : But 
when they come to his hands in any other manner, or on any other account, 
the party must resort to his action And accordingly, in a late case p, 
the court refused to proceed summarily against a steward, who was ah at- 
torney, to compel him to account before the master, for receipts and pay- 
ments in respect of*a mortgaged estate, and to pay the balance to his em- 
ployer, and deliver up on oath all deeds, writings, &c. relative to the 
estate ; this being the proper subject of a bill in equity, and not a case for 
a mandamus, to compel a steward of a manor to deliver up court rolls, d^c. 
So the court would not compel an attorney, upon a summary application, 
to deliver up, on payment of his demand, a lease put into his hands, for 
the purpose of making an assignment of it ; there being no cause in court, 
nor any criminal conduct imputed to him in respect of it : Nor will they 
make an order on an attorney, to deliver up a deed, which he holds as 
party and trustee K And where an attorney had deeds, &c. in his custody 
of two co-defendants, the court of Common Pleas would not refer it to the 
prothonotary, to ascertain which of them he should deliver over to one de- 
fendant, on his paying the attorney's debt and costs K When something 
however is to be done, for which a mandamus would lie, as the giving up 
of court rolls, Ac. the court will entertain a summary jurisdiction over an 
attorney, in obliging him to deliver them up, on satisfaction of his lien ^ : 
And if a third person appear to be interested therein, the court will take 
a security, from the person to whom they arc delivered, to produce them on 
demand, for the inspection of such third person *. And where the employ- 
ment of an attorney is so connected with his professional character, as to 
aiford a presumption that his employment was in consequence of that 
character, the court will interfere in a summary way, to compel him faitli- 
fully to execute the trust reposed in him : Therefore, where an attorney 
was employed by A. to collect and get in the cifccts due to him as admi- 
nistrator of another person, the court compelled the attorney to render an 
account to the executors of A., of the monies, &c. received by him, although 
he had never been employed by A. or his executors, to conduct any su.it, 
in law or equity, on his or their behalf The court has also, wc have 
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seen *, a summary jurisdictian over matters m difference between attomies 
and their clerks. 

Jury of, wtd For the reformation and punishment of abuses in general^ there is an 
courts which has however fallen into disuse^ that a jury of 
able and credible officers^ clerks^ and attornies> shall be impanelled once 
in three years^ and sworn to inquire ; 1. Of the points usually inquirable 
by the writ^ viz. falsities^ contempts^ misprisions^ and offences ; 2. Of 
such who have been admitted attomies or clerks^ and are notoriously unfit ; 
their names to be presented to the court> and they to be punished or re« 
moved, as the case shall require : 3. Of new or exacted fees S and of those 
that have taken them, under whatsoever pretence ; and to prepare and 
present a table of the due and just fees, that the same may be fixed and 
continue in every office ; and likewise for the Marshalsea and Fleet pri* 
sons : And that some persons be enjoined and sworn to give evidence, viz. 
some clerks of tlie court, and some attomies in every county, not exclud- 
ing 

Misbehaviour of, Wliui an attorney is charged by affidavit, with any fraud or malpruc- 

tice in his profession, contrary to the obvious rules of justice and common 
honesty, the court, on motion, will order him to answer the matters of the 
affidavit ; and in general, if he positively deny the malpractices imputed 
to him, they will dismiss the complaint ; but otherwise they will grant an 
attachment And where an attorney, required to answer the matters of 
an affidavit, swore in his exculpation to an incredible story, the court of 
King's Bench granted an attachment against him, though he positively 
denied the malpractices with which he was charged And where an at- 
torney had behaved himself in such a manner, as to afford reasonable 
ground for thinking that he had misconducted himself in his professional 
character, although it turned out, upon investigation, that there was no 
sufficient ground for imputing actual misconduct to him, the court would 
not give him his costs of the application But the court will not call 
upon an attorney summarily, to answer the matters of an affidavit, charg- 
ing him with an indictable offence ; but will leave the parties complaining 
to prosecute for the same ff. It has been doubted, whether the affirmation 
of a Stuaker is admissible, to call upon an attorney of this court, to answer 
the matters of an affidavit ^ : and the true distinction, to be collected from 
all the cases upon the subject, seems to be this ; that if the object of the 
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suit 4wr proceeding be to recover a debt, or to gpvc to a party any legal civH 
right, the affirmation of a Quaker is admhiublc ; and actions on penal sta- 
tutes are to be considered as actions for debts ; but that where the object 
is not to give to the party any legal civil right, but to punish a person 
who has done something wrong, the affirmation of a Quaker is not admis- 
sible ®. In the Common Pleas, if an attorney do anything wrong, quatenus In inferior 
an attorney, in an inferior court, the court will oblige him to answer the 
complaint ^ 

When an attorney has been fraudulently admitted S or convicted (after Striking attorney 
his admission,) of felony or other offence which renders him unfit to be 
continued an attorney ®, or has knowingly suffered his name to be made 
use of by an unqualified person or acted as agent for such person or 
has signed a fictitious name to a demurrer, as and for the signature of a 
barrister®, or otherwise grossly misbehaved himself*', the court will order 
him to be' struck off the roll. If an attorney practise, after he has been 
convicted of forgery, perjury, subornation of perjury, or common barratry, 
he is liable to be transported And where an attorney had been struck 
off the roll of the court of King’s Bench, on the report of the master, for 
misconduct, the court of Common Pleas on motion, supported by an af- 
fidavit of the master’s report, struck him off the roll of the latter court 
But, in a subsequent case, the rule for striking him off the roll was refused ; 
the contents of the affidavits, on which the court of King’s Bench acted, 
not having been stated, and there being no proof or allegation, that the 
attorney had been struck off for a misdemeanour *• And striking an at- 
torney off the roll is not always understood to be a perpetual disability ; 
for the court have in some instances permitted him to be restored, con- 
sidering the punishment in the light of a suspension only'''. 

An attorney may also be struck off the roll at his own instance, as for At his own m- 
the purpose of being called to the bar ", &c. ; and if he be afterwards de- 
sirous of being restored, he must, if called to the bar, first apply to the 
inn of court where he was called, to be disbarred " ; But an attorney 
cannot be struck off the roll at his own instance, though he has never 
practised, without an affidavit that no proceedings arc pending against 
himP. The mode of re-admitting an attorney, who has been struck off the Rc-admittiug. 
roll at his own instance, is pretty much the same with that of re-admitting 
him, when he has not taken out his certificate, which has been already 
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^ Cowp. 829. "* 1 Blac. Rep. 222 . The like w^as done 

6 East, 143. and see 1 Chit. Rep. 657. by the court, in Trin. 37 Geo. III. K. B. 
in mis. ” Append. Chap. III. § 21 , 2. 

‘ Ante, 73. 4. <» Doug. 114. 

® 4 Dowl. & Ryl. 736. ** 1 CMt. Rep. 567. m notis, and sec W. 

Potter's case, H. 26 Geo. III. K. B. 692, 6 Ves. 11. 8 Ves. S3. Append. CU^p- 
Priddie's case, E. 27 Geo. III. K. B. Ill, § 21 . 

* Stat, 12 Geo. I. c. 29. § 4. 



OF RE-ABMITTING ATTORNIES. 

treated of ^ In general^ he must satisfy the court that hq ought to be 
restored ; and, on one occasion S they required the like notice to be 
stuck up, and entered at the judges' chambers, as upon an original ad- 
mission : The court will also make him consent to take no advantage of 
his privilege, in any action then depending But the statute 37 Geo. 
III. c. 90. § 31. being confined to attornies who have neglected to take 
out their certificates, does not apply to those who have been struck off the 
roll at tlieir own instance ; and of course the latter may be rc-odniitted, 
without paying any fine or arrears of duty 

• Mle, 79. B. 79. 

^ Ex parte SanMclffe^ T, 85 Geo. III. Doug. 114. Bames, 42. 

K. B. and see 1 Cliit. Itep. 692. ® 2 Barn. & Aid. 515. («}. 

* Ex parte Vaugharii E. 45 Geo. HI. K. 
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CHAP. IV. 


Of the Meaks COMMENCING ’personal Actions, in the 
King’s Bench, Common Pleas, and Exchequer ; and 
the Prosecution and Defence ^ them in Person, 
or hij Attorney : and of Paupers, ami Infants. 


The means of commencing personal actions^ in the court of King’s 
llench, conformable to its jurisdiction are— ^ 

I. By OniGiNAL Writ ; 

1. Against common Persons. 

2. Against Veers of the Realm, and Members of the House of 

Commons. 

3. Against Corporations, and Hundredors, 

II. By Bill of Middlksex, or Latitat. 

HI. By Attachment of Privilege, at the suit of i§tiomies,md 
Jiccrs of the Court. 

IV. By Bill; 

1. Against Members of the House of Commons. 

2. Against Attornies, and Officers of the Court. 

3. Against Prisoners, in custody of the Marshal, or Sheriff, S^c. 

In the Common Pleas, the means of commencing personal actions, arc 
first, by original writ, issuing out of Chancery ; which is either a special 
original, adapted to the nature of the action, or a common original, in 
trespass quare clausum ftegit : The former, though it may be bad in any 
case, is only necessary in the first instance against peers, corporations, and 
hundredors ; the latter, not requiring personal service, is sometimes used, 
when the defendant keeps out of the way, so that he cannot be arrested, 
or personally served with process: Secondly, by capias quare clausum 
fregit, founded on a supposed original, which is the common mode of com* 
mencing actions in this court, and answers to the bill of Middlesex or /a- 
tiiat in the King’s Bench : Thirdly, by attachment of privilege, at the 
suit of attornies and officers of the court : Fourthly, by bill, which is two- 
fold ; first, against attornies and officers ; and secondly, against members of 
the house of commons It has been said, that if a man be in the Fleet, 
a plaintiff may have a hill of debt against him, in the same manner as, in 

AfUe, 37. see the case of DawHns v. Bwrrul&e, id, 

^ 2 Ld. Raym. 1442 . per Strange, arg. end 3 Str. 734. S. C. AtUCt SS. 


Personal ae- 
tioHS, how com- 
meiiccd, in K. B. 


In c. r. 



OP THE PROSBCHTHW, &C. IH PERSON, 
the Kjng'B Iteidi, against a naan in custody, of the naarslud*; though 
Fittherbert adds, that it was not usual. In piaetioe, actions against pri- 
soncTs in custody of the warden of the Fleets arc commenced in the same 
manner as those against other persons, by original writ. 

In ExcUefluer. In the Exchequer, tJie means of commencing personal actions are first, 
by venire facias ad respondendum^ which is in nature of an original writ; 
and was the process used at common law, against persons having privilege 
of parliament Secondly, by suhpasna ad respondendum which is a pro- 
cess directed to the defendant, analogous to the siibptma in Chancery, or 
on the equity side of the Exchequer : Thirdly, by quo minus capias 
which answers to the bill of Middlesex or latitat in the King's Bench, and 
capias quare clausum fregit in the Common Pleas : Fourthly, by venire 
facias or capias of privilege ^y at the suit of attornies and ojfictrs of the 
court : And lastly, by hilly which is three-fold ; first, against attornies and 
officers ^ ; secondly, against members of the house of commons on the sta- 
tute 32 ^ 13 W. TTL c. 3. § 2.; and thirdly, against jmsoners^, in cus- 
tody sJit rifT, &c. or warden of the FleeO^ In an inferior court, it is 

no ground of error, upon a judgment after verdict, that the plaint was 
levied before the cause of action accrued : But it seems that a custom to 
issue a summons and attachment at the same time, is bad in law 

In the prosecution and defence of personal actions, the parties must 
appear in persony or by attormy; or, in case of infancy, by prochein amy, 
or guardian. 

At common law, the plaintiff and defendant must, in general, have ap- 
peared in person; and could not have appeared by attorney, without the 
king's special warrant, by writ or letters patent But a corporatiou 
aggi’cgatc, not being capable of a personal appearance, could only have 
appeared by attorney y appointed under their common seal p. And now, by 
the litatutc of W€st?n. 2. (13 Edw. I.) c. 10. a general liberty is given to 
the parties, of appearing by attorney Yet there arc certain persons, such 


In inferior 
court. 


Appearance, in 


* Fitz. Abr, tit. BiU, 18. 3 11. 6. 26. and 
see 3 Bos. & Pul. 13. (a). 

Append. Chap. VIII, § 76. &c. 

^ Man. £x. Pr. 32. 

** Append. Cha]). VIII. § 93, &c. 

* Id, § HO, IJ. Ami, for the cntiy of a 
yuo minus, with the slierifr*8 return of non 
est m^ietUust and award of <dias, see id* § 112. 

f Append. Chap. XIV. § 16. 

« M. § 16. 

iU. § 29, 30. 

< Past, Chapb VI. and see Man. Ex. Pr. 
Chi^ V. 

k Chap. XV. § 33, i. 

) further, os to the means of com. 
personal actions in the Exchequer, 
38, 4. 39, 60. 

^ f} Bam. A AlcL 60& but see Doug. 61. 

3 Bartu & Cres. 772, 6 Bowl & Byl 


719. S. C. 

** Co. Lit, 128. a. 2 Inst. 249. 378. F. 
N. B. 2.6. 1 Mod. 244. 2 Mod. 83. S. C. 
and sec Stepb. PI. Apjicnd. ix, x. 

P Bro. Abr. lit. Corjforatitm, 28. Co. Lit. 
66. b. Com. Big. tit. Pleader, 2 B. 2. But 
sec the Mayor of Thetfrrd's case, 1 Salk. 192. 
wherein it was laid down by HoU, Ch. J. 
that though a corporation cannot do an act 
in pais, without their common seal, yet Uiey 
may do an act upon record ; and that is the 
case of the city of Zondon, every year, who 
make an attorney by warrant of tfUorney in 
tlie King's Bench, without either sealing or 
signing : the reason is, because they are 
estopped by the record, to say it is not their 
act. And see Man. Ex. Pr. 3. 

« Gilb. C. P. 32, 3- 2 Inst. 376. F. N. B. 
So. jdnte, 60r 
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or ' nr. 

as fimc vomrii^, and idiots\ far want of kgal dismtion^ arc inea- 
pabie of appointing an attorney; and must therefore appear in person: 
And any one else, if he think proper^ may still appear and prosecute or 
defend his suit, in the same manner ® ; which is usually done by attornies 
and prisoners* A plaintiff may sue, in the Common Pleas, upon a penal 
statute, in his own name, without an attorney; and putting plaintiff* s 
attorney** after his name, in the notice on the process, is no irregularity, 
being only in compliance with the 5 Geo* II. c. 27* § 4 

Attornies were anciently appointed in court, when actually present ^ ; 
but they are now usually appointed out of court, by warrant of attorney^; 
which should regularly be in writing; but an authority by parol is said to 
be sufficient to support a judgment s ; and even if an attorney appear with- 
out warrant, it is a good appearance as to the court, though he is liable to 
an action So, after an order of nisi prius had been made to refer a cause 
to arbitration, with the consent of the defendant's counsel and attorney, 
the court of Common Pleas would not set it aside, on an affidavit by the 
defendant, expressly denying his authority to refer K And where an au- 
thority was given to an attorney, to protect the defendant from arrests, and 
before it was countermanded, the attorney gave an undertaking to put in 
bail for the defendant, the court would not set aside the proceedings, on 
behalf of the latter, although he disclaimed the authority of the attorney 
It seems however, that when an action is brought by an attorney, without 
proper authority, the court will set aside the proceedings ; for otherw’ise 
the defendant might be twice charged K And where an attorney appears 
without warrant, the court will set aside a judgment entered against the 
defendant, if the attorney be not responsible ; for otherwise the defendant 
could have no remedy against him 

The warrant of attorney continues in force until the judgment, and for 
a year and a day afterwards, in order to have execution, &c. " unless it be 
sooner countermanded by the act of the principal, ot determined by the 
death of the attorney. And a defendant, having appeared to the action by 
one attorney, cannot, in the same qiuse, make any application to the court 
by another, without having obtained an order for clianging his attorney 
But a warrant of attorney for the plaintiff, in the action against the prin- 


* S Taunt. 261. 

» Co. Lit 135.6. 2 Inst 390. F. N. B. 27. 
but see 2 Wins. Saund. 5 £d. 3.S3. where an 
idiot appeared by her frieiidf and assigned for 
error, that being an idiot, she had previously 
appeared and defended the action by attorney: 
And note, in Co. Lit 185. 6. it is said, that 
the auit idhtSt &c* must be in their name, 
but shall be followed by others. Lunatics^ it 
is said, if under «ge» must appear by guar- 
dian : if of full age, by attorney. Co. 124. 
6. and see Bac. Abr. tit Idiots and LunedkSt 
G. 2 Wms. Baund. 5 Ed. 333* (4.) 

^ Say. Rep, 217. 


^ 2 IL Blac. 600. 

« 1 Wils. 39. 

^ Steph.P/.32. Append. Chap. IV. § 1, 2. 
B 2 Kd). 199. 1 LiL Pr. 134. 137. 

^ 1 Keb. 69. 

^ 8 Taunt 486. and see 1 SaUc. 86. 1 
Chit Rep. 142. 

1 Chit Rep. 193. 

» 1 Durnf. & East, 62. 1 Chit. Rep. 194. 

1 Salk. 88. 6 Mod. 16. S. C. 

"2 Inst. 878. Gilb. Exec. 92, 3. Run. 
Eject 2 Ed. 428. 2 Bos. & Pul. 357. (4). 

** 1 Barn. & Cres. 654. 


Warrant of at- 
torney. 


How long in 
force. 
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Countermand- 

ing. 

Changing at- 
torney. 


ft 



OP THE PROSECUTION, &C. 

cipal,. cannot extend to a schr facias against the bail«, or to revive the 
judgment ^ but there must be a new warrant of attorney; because tliis is 
a new cause, and different record. And, as a scire facias is a new action, 
it may be sued out by a new attorney, without leave of the court for chang- 
ing the attorney, or giving notice that the old attorney is changed So, 
the defendant in the original action need not obtain a judge's order to 
change his former attorney, upon bringing a writ of error And the 
plaintiff, in the Common Pleas, may sue out execution by a different attor- 
ney from the attorney in the cause, without obtaining an order of court 
for changing the attorney ^ 

When an attorney, having been retained to defend a cause, has under- 
taken to appear, the defendant is not allowed to countermand the appear- 
ance, after his retainer But, after appearance, he may change his at- 
torney by rule of court, or order of a judge, on payment of what is due 
to him B. For this purpose, a summons should be taken out, and judge’s 
order obtts’iied therc^ou ; a copy of which order should be served on the 
opposite attiiruey ; and it is not necessary, on changing an attorney, to fdc 
a ♦new warrant *. Wlion an attorney is thus changed, the attorney newly 
coming in is bound to take notice at his peril, of the rules to which the 
former attorney was liable ^ : And till an order is obtained, the opposite 
party and his attorney are justified in considering the former attorney as 
being still employed ; and are not bound to take notice of any proceedings 
in the name of another attorney : Therefore, payment to the plaintifPs 
late attorney, changed without leave of the court, has been held to be 
good ' : and notice of justifying bail or a plea put in by a new attor- 
ney, without any order for changing the attorney in the cause, is irregular; 
and the plaintiff is not bound to accept such notice or plea. But the 
sheriff or hjs bail may put in and justify bail above, by their omii attor- 
ney And where the defendant is a prisoner, notice of justification may 
lie given by a new attorney, withoiit an order for changing tlie attorney 
before employed **. So, where a plc*a had been put in by a new attorney, 
without any order for changing the attorney, it was liolden by the court 
of Common Pleas, that the plaintiff waived tlie irregularity, by taking the 
plea out of the office, and keeping it And a party called upon to shew 
cause, may oppose the rule in person, after an order has been obtained 


” 1 Salk. 89. 9 Salk, 603. S Ld. Haym. 
1253, 3. S. C. 

Cro. Eliz. 177. 2 Ld. Raym. 1048. 

* Say. Ilcp. 218. 

^ 7 Biirnf. /fe East, 387. 

2 Bos. & Puk 367. 

* B; M. 1654. 5 10. K. B. R. M. 1664. 
§ 13 . C* P« aad see 1 Chit. Rep. 103. Ante^ 

K 1 JUl F. R. 134. 143. 8 Mod. 306. 12 

Appe^. Chap* IV, § 6, 7, 

* 1 Tatuit. 44-. 


k R. M. 1654. § 10. K. B. R. M. 1634. 
§ 13. C. P. 

* 1 Blac. Rep. 8. 

2 Blac. Rep. 1323. Doug. 217. 6 
Taunt. 682. 2 Marsh. 257. S. C. 7 Taunt. 
48. 2 Marsh. 365, 6. S. C. 

" 6 East, 549. but see 13 Ves. 161. 195. 
in Chan. 

° 7 Taunt. 4rj. 2 Marsh, 366, 6. S. C. 1 
Grit. Rep. 81. 2 Barn. & Aid. 604. 1 Chit. 
Rep. 329. S. C. 

** I Chit. Rep. 29). 

2 New Rep. C. P, 509, 
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BY ATTOIlNEy. 


for changing the attorney, although a copy of it has not been served on the 
opposite party If an attorney die, pending the suit, his warrant is dc- Death of at- 
tcrmined and by stat. 4 Hen. IV. c. 18. the justices shall make another 
in his place : In such case, it is necessary to give notice to the opposite 
party, of the appointment of a new attorney, before any proceedings can 
be taken by him and if the party who employed him, having notice of 
his death, will not appoint another attorney, his adversary may proceed in 
the action 

At common law, the warrants of attorney might have been //t!d,^and Filing, and cn- 
cntcrcd of record, at any time before judgment ® : but there are several aUorney?” * 
acts of parliament requiring it to be done sooner, under severe penalties. 

By the last of these acts it is provided, that ^^the attorney for the plaintiff 
" shall file his warrant of attorney, with the proper officer, the same term 
he declares ; and the attorney for the defendant, the same term he ap- 
pears, under the penalties inflicted by former laws.'' Upon this act of 
parliament the court of King's Bench made a rule that the defendant’s 
attorney, at the time of his appearance, shall give the plaintiff’s attor- 
ncy, the warrant of attorney for the defendant ; and at the time of d^- 
livering the copy of tlic declaration, or taking it out of the office, when 
filed, shall pay /our pence for the said warrant : which warrant of attor- 
ney the plaintiff’s attorney shall file, with the officer appointed for filing 
it, at the same time he files, or ought to file, the warrant of attorney 
for the plaintiff; And if the defendant’s attorney refuse to pay the 
same, the plaintiff’s attorney may sign judgment.” Notwithstanding 
these regulations however, it has been determined, that the warrants of 
attorney may be filed, so as to support the proceedings, at any time pen^ 
denic litc, or before final judgment ; though the attorney may be fined, 
for not filing them in due time And the plaintiff, in the King's Bench, 
cannot now sign judgment, for the defendant’s refusing to pay /our pence 
for the warrant of attorney, when a copy of the declaration is delivered 
to him K 

It was anciently the course of the King's Bench, to eiuer the warrants In K. B. 
of attorney on a particular roll, kept for that purpose ^ : but this course 
was altered in the time of IVrigJu, Ch. J. who caused them to be entered 
on the top of the issue roll \ as the practice is at this day. In the Com- In C. P. 
mon Pleas, they are still entered by the clerk of the warrants, on distinct 
rolls "'j which are filed in the bundle of common rolls in that court : And 
it is a rule, that the clerk of the treasury shall not sign or seal any re- 


® 4 Taunt. 6G0. 

1 Lil. P. R. 141. 

1 Taunt. 342. 

1 Lil. P. R. 187. Sly. P. R. 13. 2 Keb. 

275. 

® 41 £dw. III. 1. 5. but sec 1 Wils. 39. 

^ 18 Hen. VI. c. 9. 32 Hen. VIII. c. 80, 
§ 2, 3. 18 £liz. c. 14. § 3. 4 & 5 Ann. c. 
16. § 3. 

^ R. M. 5 Ann. 2 K, B, and see R. H, 2 


& 3 Jac, II. C. P. 

** Dyer, 180. 225. Cro. Jac. 277. March, 
121. 8 Mod. 77. 1 Str. 526. 2 Str. 807. 2 
Ld. Raym. 1533, 4, Fitzgib. 191. 1 Wils, 
39. 183. 

> 4 Durnf. & East, 370. 

^ 1 Salk. 88. 

* Id* Udd, R. E. 4 Jac, II. K. B. ^ 

*• Append. Chap. XXX. J 50. 
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" cMd of nisi ffha, nnless the aaotw be fin* %|ed w ejawped bjr the 
derk of the warranto, <»: his deputy ; nor oball theer%n(tei»;«eceire.aoy 
" pluries ct^iaSf in order to make an extent or pntiebnnntion thoreon, before 
■" the same is so signed or stamped*:" And no judgmmt whatever, (except 


Want jof, or 
misprision in, 
when aided. 


Stamp duty on. 

Memorandum 
of warrant. 


No longer ne 
cessary. 


Agents. 


Liability to. 


Proceedings by. 


final judgments upon posieas and writs of inquiry^ ^nd nonprosses,) shall 
be signed by any of the prothoiiotariesj unless the stamp of the derk of 
the warrants be first impressed on the paper^ whereon such judgment is to 
be signed^ whereby it n^ay appear that warrants of attenrney are duly filed^ 
The tvani of a warrant of attorney is aided, after verdict^ by the statutes 
of jeofails and by the statute of 8 Hen. VI. c. 12. § 2. a misprision of 
the derk in the warrant may be amended, in affirmance of the judgment 
The warrant of attorney was formerly subject to a stamp duty ® : And 
it was enacted^ by the statute 25 Geo. IIL c. 80. § 13. that no attorney 
should sue out any wit or process^ or commence^ prosecute, or defend any 
action, unless he should have delivered to the officer, or his deputy, ap- 
pointed to sign or issue the first process for the plaintiff, or to enter, fiic 
or rc*cor‘l the hail or appearance for the defendant, a memorandum or 
minute of his warrant, duly stamped with a five shilling stamp : con- 
taining the names of the parties, the court, and the attorney, and where 
a pracipe was required, (except for an original,) the nature and denomi- 
nation of the process, and the return of it ^ ; which memorandum or 
" minute the said officer or liis deputy should receive, and forthwith enter 
or file of record, and sign thereon the day of delivering it.” A similar 
memorandum or minute was required, by the same act, previous to entering 
up judgment on a cognovit actionem, or warrant of attorney s. But the 
stamp duty on warrants of attorney being repealed, by the statute 5 Geo. 
IV. c. 41. the filing of a memorandum, or minute of the warrant, seems to 
be no longer necessary. 

Attornies residing in the country frequently employ agents in town, to 
prosecute and defend suits ; on the other hand, attornies in town some- 
times employ agents in the country, to superintend the execution of writs, 
&c. And an attorney employing an agent to do business for his client, is 
primd facie liable to the agent for his bill, although the latter knew the 
business to be done for the client ; but to whom the credit was given, is 
a question for the jury K When country attornies are concerned as pm- 
cipals, declarations, pleas, and other proceedings should not be delivered 
and carried on in the country, but by the agents in town ^ ; to whom all 


• U. II. S & s Jac, 11, C. P. 

^ H. M. 5 Geo. 11. C. P. and see li. T. 
8$ Heo. VI. §4. R. H. U & 15 Car, 11. 
Teg. S^C. P. 

« m lien, vm. 0. 80 . § 1 . 18 EUz, a, 

ami 1 Wils. 85. 

^ 114, And see furtb^, as to the 

of attorney, and wlien it shall be en^ 
Com, Dig. tit. AHome^ B. 

7 , 8 ; ; 

® 85 Oeo* jtli c. 80. § 1. 44 Geo, HI, c. 


m.Schcd.Ai 48 Geo. III. c. 140. Sched, 
Part II. § III. 55 Geo. III. c. 184. Sc/ied. 
Part II. § III. 

^ Append. Chap. IV. § 8, 4. Post, Chajv 
XII. 
s Id. § 5. 

* 2 Barn. & Cm. 11. 8 Vovfl & Ryl 
105. S. C. 

» Imp. K. B. 10 Ed. 40. Imp. C. P. 7 
Ed. 38. 187. and see Barnes, 311. Pr. Reg. 
124. 8. a Cas. Pr. C. P. 04. lUl. 109. 
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mMff Httikimj Cttniiet sign judgihdid; till tll^ tfnde he ^ In 

the tChs^'e Bench> notice of trial er inqijury Gf a eotu^emand ot ocm- 
thmaace of notice g{ ihqjoirjr ^^ mtikt be in toen; bat a eoimte:^^ 
maud of notice of trial may be given in the conntiy ^ In the Common 
Ffeas/ it seems that notices of trial and countermands^ and notices of GXfi-' 
cuting tmts of inquiry and countermands, may be given either to the at« 
torney in the country, or to the agent in town ; but of those things udubh 
are to be done only in town, notice must be to the agent : and all 
notices where the party has a known attorney, must be given to that at- 
torney or his agent, and ^not to th^party himself^. Payment to the at- Payment to at- 
torney is payment to the principals; but it h otherwise of payment to or agent, 
an ageitt> employed by the plaintiff’s attonmy And where the plaintiff’s Retainer by 
attorney was indebted to the plaintiff^, in a greater sUm than the amount 
of the attorney’s costs in the cause, the court of Common Pleas held, that 
the agent, to whom the plaintiiT s attonfty was indebted on a general ac- 
count, in a sum greater than the amount of such costs, could not, as ^ 
against the plaintiff, retain out of the sum recovered by the latter, mom 
than the charge for agency in that particular cause ^ 
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When the plaintiff is a pauper, and will swear that he is not worth /wc Pauper, what, 
pounds, after all his debts are paid, except his wearing apparel, and the admitiSf to 
subject matter of the action S he may be admitted to sue in forma pan* sue infwrmd 

. 1./.1 • •*! •• 1, I ,<*1. pauperiSf and 

pern. But the defendant in a civil action is never allowed to defend it as when not. 
a pauper \ It was formerly a rule % that none could be admitted to sue 
in forma puuperis, out of court ; but now, if a plaintiff will make 
davit ”, that he is not worth five pounds, &c. he may, upon petition ^ to the 
chief justice, supported (in the King’s Bench,) by counsel’s opinion ^ of 
his cause of action, be admitted out of court ^ ; which admission may be 


Pr. Reg. SBO, 81. Bames, 251. Caa. Pr. C. 
P.123.S.C 

* 1 Durnf. & Raat, 711. S Rast, 569. 

s In the Common Pleas, if an appearance 
be entered in. tlie name of an agent to the 
defendant’s attorney, judgment cannot be 
signed, though the plea be delivered in the 
name of the latter* 8 Bos* & Pul. ill* / . 

S East, 56S. 

^ Imp* K. B. 10 Ed. 415. and see Lee^s 
Prac. Die, 2 Ed. 29, SO. 

* 2 Str. 107S. Cas. temiJ. Kardw. S69. S* 
C* Imp. K. B* 10 Ed. 46* 

^ Bmne^ S06. 

® 1 Blaij, Rep. 8. 

** Doug. 628, 4. and see Paley’s law of 
VOL. I. 


Frinc^xii ^ Agentf 182. (/.) 

< 1 Bing. 20. 7 Moore, 249. A C. And 
see 6 Price, 208. 2 Dowh & Ryl. C. accord, 
6 Dowl. & Ryl* 384. 

k R. a 8 & 4 /ac. II. mg. 1. (fl). K. B. 
Hub Cost{^ 2 Ed. 222 : but see 1 Lib P. R. 
688. where the sum is said to be ten pounds. 
^ Hub CqiSts, 2 Ed, 228, 9. Bam^ 828. 

R. H« 8 & 4 Jac. 11. reg, 1. K. B. 

” Append. Chap. IV. § 9. 

® ll § 8 . 

^ Id, § 10. 

^ R. a 8 & 4 /oc. II. reg, 1. (a), K. B. 
For the form of judge’s order, for admitting 
the plaintiff to sue i^^fonnd poupmst see 
Append, Chap. IV. § 15. 
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eititec.«l th(| the «uit> ^ ^ 

iip^n his Mtig m admitted^ an attorney and eoumel ab^ 
pirsnant to the statute 1 1 Hen. VII. c. 12. ; and he shall be pwitted 
to carry on the proceedings grads, without using stamps **, w payfeg (ees 
to the officers of tlic courts unless he obtain a Verdict for more tjbn five 
pounds^ and then the officers shall he paid their cou^ heB, and ^ passing 
the^recordj &c. But the opinion of counscl> a certificate under his 
hand, that he thinks the party has merits, is necessary, as well as an affi- 
davit that he is not worth five pounds, before the court will p^it a per- 
son to sue in jbrmd pauperis^* It seems, that an action fi)r penalties is 
not within the statute 11 Hen. VII. c. 12^ : And if it appear that the. 
plaintiff has no meritorious ^use of action, the court will discharge, an 
order, authorizing him to sue in forma pauperis ^ ; though a judge's order 
for that purpose must be made a rule of court, before the epurt will enter- 
tain a motion to discharge it^. 

Costs, &c. A pujpor is not liable to pay costs to the defendant, if he be non- 

suited, have a verdict against Ifim: for, by the statute 23 Hen. VIII. 
c. 15. which gives costs to the defendant upon a nonsuit or verdict, it is 
provided that every poor person, being plaintiff in any action of debt, &c. 
who, at the commencement of his suit, shall be admitted, by the dis- 
cretion of the judge or judges where the option is pursued, to have Ins 
process and counsel of charity, without paying money or fee for the 
same, shall not be compelled to pay any costs by virtue of that statute, 
but shall suffer other punishment, as by the discretion of the justices 
before whom the suit shall depend, shall be thought reasonable.” It 
has been said, that if a pauper be nonsuited, he shall pay costs, or be 
whipped^; but this punishment does not appear to have been ever in- 
flicted If the pauper give notice of trial, and do not proceed, or be 
otherwise guilty of improper conduct, the court will order him to be dis- 
paupered ** ; but until this be done, they will not make any rule about 
costs K And unless the pauper’s conduct appear to have been vexatious, 
the court will not stay the proceedings in a second action, until the costs 
arc paid of a nonsuit in a prior one, for the same cause ^ ; nor, if the pau- 
per should succeed in the second action, will they deduct the costs of the 
first, out of those recovered in the second*. In a second ejectment by a 

* Say. Costs, 90. 3 Wlls. 34^ and see ^ ^ Lil. Pr. 633. 2 Salk. 506. 1 Str. 4S0. 
Com. Dig, tit. ForMa Paujwris, M^Clel. 2 Str. 983. 1122,,;3 Wil8.24. I Bos. & Pul. 
^ Y. 282. ^ 40. 6 East, 606^ 2 Smith R. 676. S. C. 

*• SUt 6 W, & M. c. 21. § 44, &c. and * 2 Str. 878. 983. Wils. 24. 1 Bos. & 
see the stat«^,s 44 Geo. HI. c. 98. § 19. P«L 40. 6 East, 605. 2 Smith R. 676. S. C. 
48 Geo. HI. k 149. Sched, Part H. § V. but see Cas. Pr* C. P. 47. Pr. Reg. 406. S. 
5^,^eo. HL c. 384. Sched, Part IL § V. C. 1 Str. 420. semb, cimira, 

^ Oe0ij^Uk\,Meyo,ll2b Geo.llhK ^ 2 Str. 878, 1121. 3Wii8.24. HuUmv, 

4J Youage & Jery. 10. Co%s, E. 85 Geo. III. K. B. but see 2 

M Durnf. St East, 511. 

f^t Mm. 2 Salk. 506, 7 Mod. 114. 1 2 Str. 691. 



i^eoi^l^fhsed until 

thsf eMi paid of a prior ejootoent for the aame cause*; hut it was 
admitted^ that he would not in such second action be allowed to sue in 
fotmd ]^aupeAs\ And where an order was made pendente lite^ admitting 
the plaintiff to prosecute his action in formd pmperis, and an application 
by the defendant for security for, and taxation of the costs previously in- 
curred, was not made till nearly two years afterwards ; the court of Ex- 
chequer refused the application, and allowed a retrospective operation to 
the order If a pauper be admitted to defend a suit in Chancery, in 
formd pauperis, his solicitor can only recover of him money actually paid 
out of pocket, for the defence of the suit®. And though a pauper be not 
liable to pay costs, yet he is entitled to receive them from his adversary 


An infant, or person under the age of twenty one years, not being ca- 
pable of appointing an attorney, must sue by his prochein amp or guar^ 
. dian^, unless where he sues as co-executoi^ with others, in which case it is 
holden, that the executors of full age may appoint an attorney for them- 
selves and the infant, as^they make tc^cther but one representative^. 
And hence, he cannot be ah informer upon a penal statute for, by the 
18 Eliz. c. 5. § 1. every informer upon a penal statute must exhibit his 
suit in proper person, and pursue the same only by himself or his attor- 
" ney.” An inhuit defendant must in all cases appear and defend by 
gpardian, even where he is sued as co-cxecutor with others ** : And com- 
mon bail cannot be hied for him under the statute, though he be sued 
jointly with other defendants \ If he appear by attorney, it is error ^ ; 
though if an infant plaintiff appear by attorney, it is cured by the statutes 
of jeofetils^ It also seems, that in an action against baron and feme, the 
feme being under age, she ought to appear by guardian 

To constitute a procliein amp or guardian, the person intended, who is 
usually some near relation, should come with the infant, before a judge at 
his chambers; or else a petition^ should be presented to the judge, on bc- 


* GoodtUh V, H. 20 Geo. III. K. 
B. and ice 2 Str. 1121* 

* Y.282. 

® 1 Car. & P. 6S3. 

1 Bos. & PuL SjH. 

Lit. 1S5. b* 2 Inst. 261. S90. F. K. 
B. 27. 2 Wms, Saund. 5 Ed. 117./. (1). 

' 2 Wms. Saund. 5 Ed. 212, IS. (6). But 
see Com. Dig. tit* Pleader, 2 C. L where it is 
said, that if sereral sue jointly, and some are 
within age, and some of full age, and all ap- 
pear by attorney, it is no error; for those 
of full age may make an aUorney for all. 


The auth^orities cited, however, do not sup- 
port this doctrine. 

* Say. Bep. 51. 

»• 2 Str. 784.. 

* Minster ^ others, T. 28 Geo. 
HI. K. B. 

k 8 Co. 58. b. 9 Co. 80. b, 2 Wms, 
Saund. 5 Ed. 212. (4, 5.) Barnes, 418. 418. 
2 WUs. 50. 

* 21 Jac, I. c. 13. 4 5 Ann, c. 16. 

“ 1 D*Anv. Abr, 602. 

” Apiwnd, Chop. IV.§ H, 12. 




Infant must sue 
hy prochein amy, 
or guardian. 


Defend by guar- 
dian. 


Mode of ap- 
pointing pro-- 
chein amy, or 
guardian. 



OP iiri’AKmi 


♦ 


Rule, or order, 
for admission of. 


Kfttry of chang- 
ing. 

Security for, or 
payrn^^jnt of 
costSp by infaxiU 


iulf crf^tiie infiuitj stating the mtura of the aiceioni anSy if hr the defend-^ 
antr that he is advised and believes he has a good defence tberetd ; and 
praying, in respect of hk infancy, that the person intended may be aedigned 
him, as bis procAe/n n;;iy or guardian, to prosecute or defend tj|ie action. 
This petition should be accompanied with all agreemeni % signifying the 
assent of the intended prochein amy or guardiad'^ ai^ an offidavit^i made 
by some third person, that the petition and agreebient were duly signed. 
On being applied to in either of these ways, the judge will grant b\s 
upon which a rule or order should be drawn up, with the clerk of the 
rules, in the I^g's Bench, for the admission of the prochein amy or guar* 
dian^. In the Common Pleas, the order for the admission is made by the 
judge, and entered by the prothonotaries on their remembrance roll : which 
admission is either special, lb prosecute or defend a particular action, or 
general, to prosecute or defend all actions whatsoever®; though it is said, 
that, by the practice of the King’s Bench, a special admission of a guar- 
dian, to ippear In one cause, will serve for dthers^. The infant’s father 
is usimlh^ appointed his prochein amy: but where the &ther, being a ne- 
cessary witness for the in^t, cannot be appointed, the court of King’s 
Bench, on motion, will appoint some other person, with the father’s con- 
sent 

The rule or order for the admission of a y^ochtin amy, should be ob- 
tained before declaration, and a copy thereof annexed to it; or the defend- 
ant is not compellable to plead and the attorney for the plaintiff, if re- 
quired, must give notice to the defendant’s attorney, of the place of abode 
of the procAcm ainy^. In like manner, the rule or order for the admis- 
sion of a guardian should be obtained before plea, and a copy of it annexed 
thereto ; for if an infant defendant appear by attorney, though it be in 
consequence of common process, with a ny^ce requiring him to appear in 
that manner, the plaintiff may obtain an order for striking out the appear- 
ance, and that the defendant appear by guardian within a certain time, 
being usually /car or six days; or, in default thereof, that the plaintiff 
may be at liberty to name a guardian, to appear and defend for him*^: 
And a similar order may be obtained, where the defendant neglects to 
appear at all^. If a prochein amy or guardian be changed, pending an 
action, the^^t ought to be stated by an entry on the record^. 

An infant plaintiff cann^ be compelled to give security for costs, on 
the ground of the insolvency of his prochein amy^: anll^ the latter alone is 
liable to the payment of costs^; and if he refuse to pay them on demand. 


• Append. piAp. IV. § 13. 

U. 

5 16. 

1^5 17 , 18 . 

® I Str, 304. Append. Chap, IV. § 19, 
ti Str. 305. 

.*lI|owL&Ryll8. 

^%,P.K364. 


* 1 Wils. 246. 

^ Barnes, 413. 418. 7 Taunt, 488. 1 
Moore, 250. S. C. and see 2 Chit. Rep. 22. 
* (a). 3 Bing# 609. 

* 2 Str. 1076. 2 WUs. 50, 

“ 4 Taunt. 765. 

^ 1 Marsh. 4. and see 2 Chit. Rep 359. 

® Cro. £liz. 33. 1 Str. 548* 2 Str. 708. 
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he ndey be proceeded against by attachment ^ Yet, where an infiint plain* 
tiir wag taken in execution for costs, the court refhsed to discharge him 
on motion^ And it has been adjudged, that costs arc payable by an in- 
dtfendmil^. 

'I 

And the ;;rpc/i«» nmy is ;)«»>« jSicfc liaWc to 128. Pr, Reg. 102. S. C. 

the plaintijf's attonioy for Msi costs* as well ^ 2 Str. 1217. 13 East, 6. and see Barnes, 

as to the defcndanL 2 Esp. Rep. 4<73. 183. 1 Bos. & Pul. 480. 

* Caa. Pr. C. P. 32. Willcs, 190. Barnes, Dyer, 10 1. 1 Bul&t. 189. 2 Str. 12d7. 





CHAP. V., 


Of the Original Writ ; and Process thetem, previous to 
the Capiaii in the King’s Bench and Common Pleas. 


Original writ» 
what, anil when 
it lt€s, in K. B. 


When neces- 
sary. 


Benefit of pro- 
ceeding by. 


.A.N original writ is a mandatory letter from the king in Chancery^ 
sealed with his great seal^; 4tnd> in the King's Bench^ may be tlie. means 
of commencing all personal actions^ against every person not being^n at- 
torney or officer of the court, or a prisoner in the actual custody of the 
marshal. Formerly indeed, it was not usual to proceed in the King's 
Bench, ny onglnai writ, in debt, detinue, or other action of a mere civil 
nature ** : but the modern practice is different ® ; and, in Lord Man^eld*s 
time, where the defendant pleaded to the jurisdiction, in an action of debt 
commenced by original writ, the court gave judgment on demurrer for the 
plaintiff ; and declared, that if such a plea should come before them ogain^ 
they would inquire by whom it was signed On the other hand, an 
original ^vrit seems to have been formerly the only way of proceeding 
against peers, and manbers of the house of commons ® ; as it is still, against 
the former and also against corporations, or hundredors s, on the statute 
7 d: 8 Geo. IV. c. 31 ; or where, by reason of the defendant’s being 
abroad, or keeping out of the way, he cannot be arrested or served with 
process. 

Another benefit attending this mode of proceeding in the King’s Bench 
is, that after judgment in an action by original, a writ of error will not lie 
in the Exchequer chamber, where it is often brought for the mere purpose 
of delay, but only in Parliament K The reason is, that at common law, 
no writ of error lay, except in Parliament, from the judgment pf this 
court ; and the statute * which gave a writ of error in the Exdbequer 
chamber, only extends to such actions as arejirst commenced in the King's 
Bench ; therefore, though a '^t of error will lie in the Exchequer cham- 
ber, on a judgment by i^7/,‘which originates in the King’s Bench, yet it 
is otherwise where the judgment is upon an original writ, which issues 
out of Chancery, where the action in that case is first commenced^. 


fPinch, tu 837. 3 Blac. Com. 278. 
PL 5 . 

4> Inst. 76. Trye, 55. 77. and see Lord 
Treatise, in 1 Harg. I-aw tracts, 1(60. 
362.^ $64. 2 Bbxc. Hep. $50. 3 Blac. Com. 

, ® Caa. Hardw. 317. 

' ^ $ee '4i}$0 the statute 13 ijar, II. staf, H. 
2* ,^'6. wlwfeh qteaks of actioBf of Ml 


&c. depending by orignUU writ in the King’s 
Bench, as well as in the Common Fleas. 

« Trye^ 9. 13. Lil. Ent. 21. 2 H. Blac. 
267. 299. 

f 3 Maule & Set $8. 

® Tiye, 11. Barnes, 415. 

1 Sid. 424. Trye, 6. 2 H. Blac. 304. 

* 27 EKz. c. 8. 

* Hun. Eject. 205, 6. Gilb. K, B. 319. 
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Biit> in <Hrder to save the great and ’unnecessary expenoe of»$uing forth Special writs, 
speciid writs in small and trifling suits, it was enacted by the statute 6 ^ueTou^ ^ 
Geo. II. c. 27 . § 5. that special writ or process should be issued out 
" of any superior court, where the cause of action should not amount to the 
sum of ten pounds or upwards And, by the statute 7 & 8 Geo. IV. ^ 

c. 71 where the cause of action in any court shall not amount to tlie 
sum of twenty pounds, exclusive of auy costs, charges and expenccs, 
that may have been incurred, recovered or become chargeable, in or 
** about the suing for or recovering the same, or any part thereof, no 
special writ or writs, nor any process specially thcrei# expressing the 
cause or causes of action, shall be sued forth or issued from any 
court, in order to compel any person or persons to appear thereon in 
sucl^ court ; and all proceedings and judgments that shall be had on 
any such writ or process, shall be, and arc thereby declared to be void 
and of no effect : ” But a bailable writ is not necessarily a special writ, 
within the meaning of the above statutes*^. It is also a rule of the court Costs, when al- 
of King's Bench **, that in all actions in which the plaintiff shall pro- 
cecd against the defendant by special original writ, and shall recover less 
than tlie sum of Jifly pounds, he shall not, on taxing costs, be allowed any 
more or other costs, than he would have been entitled to, in case he had 
proceeded by hill; except in such actions, in which he could not proceed 
by bill, or in which any defendant shall be actually outlawed." But the 
costs of a special original were allowed, in an ^ction brought on a bond, 
the penalty of which was more than Jifty pounds, though the sum found 
due was only twenty pounds ®. 

Original writs are calculated for the cwnmencemcnt or removal of For commcncc- 
actions^. And they are either de cursu, or magistralia^ : the former acUons! 
were framed in the king's court,, before the division of it by magna charia^, Ve curm, or 
and arc to be found in the register of original writs * ; the latter were 
made out by the masters in chancery, pursuant to the statute of Westm. 

2. (13 Edw I.) c. 24. by which it is enacted, that whenever it shall hap- 
pen in Chancery, that in one case a writ is found, and not in a similar 
case, falling under the same law, and requiring the like remedy, the 
clei^ks of the Chancery shall agree in making a writ, or refer the plain- 
tiflFs to the next parliament." Of the register of original writs, uppn Register of. 
whith Fitzherbert's naiura hrevium is a cono^ipcient, it has been said ^ that 
every man who is%ijurcd will be sure to find in it a method of relief, ex- 
actly adapted to his own case, described in the compass of a few lines, 
and yet 'without the omission of any material circumstance. So that the 
wise and equitable provision of the statute Westm. 2. for framing new 
writs when wanted, is almost rendered useless by the very great perfection 
» S Bur. 1484. « GHb. K. B. 312. 1 Tnst. 54. b. 73. b. 

§ 1. and see stat* 51 Geo. III. c. 124. § 2 Ilist. 407. 870. 7 Co. 4. a. 8 Co. 48, 9. 

1. continued by 67 Geo. III. c. 101. Chap. 11. 

^ 1 Barn, & Aid. 393. * I Inst 16. b. 64. b. 73. b. Gilb. C. P- 

R. M. 23 Geo. IH, K. B. 4, 5. 3 Blac. Com. 183, 

^ 2 Chit Rep, 148. k 3 Blac. Com. 183, 4. 

' Trye, 1. 12. 93. 




And kdeed>''cdj^«'«toJe^^^ 

too^liot ^Ihetberlt la a gi^eat^ credit to Wr ltt^> tahave midi a pro^ 
vidoh contained in then, or not to have occasion^ or at least vftiy rarely, to 


use it." 

Ptwei^i^, and A In actions of account, covenant, debt, and detinue, the original 

i^^ritsecu-^ is called a preecipe^; by which the defendant has WBtt^tim given 
him, either to do what he is required, or shew cause to the contrary : but 
in assumpsit, and actions for wrongs, it is called a pme, or si tefecefii se^ 
curum^; by w^tidi the' defendant is peremptorily required to shew cause 
Form of. in the first ins|tn,ce. In point of form, the original ^vrit is special or 
general, nominatum vet innominatum^ : The former contains the time, 
place, and other circumstances of the demand, very particularly; the lat-« 
ter, only a general complaint, without expressing the particulars, as the 
writ of trespass quare clausum fregit, &c. « 

In C. F. special. In the Common Pleas, we have seen ^ an original writ is either a spe^ 
or common. orisrinal, adapted to the nature of the action, or a common original in 

trespass qnan clausum fregit^; and there is a rule in that court that 
no attorney shall deliver or receive any declaration, without an original, 
proper to tlie cause of action, being first sued forth to warrant the same ; " 
which rule is now disused. A special original however is, in that court, 
seldom issued in the first instance, except in cases where it is absolutely 
necessary, as in proceeding against peers, corporations, and hundredors, 
who are not subject to B,papias; but the usual mode of commencing ac- 
tions in this court, is by issuing out a writ of capias quare clausum fregit, 
which is founded on a supposed original, and answers to the bill of AfW- 
dlesex or latitat in the King’s Bench **. Before the statute 19 Hen. VIL 
c. 9. a practice had been introduced, of commencing an action in the 
Common Pleas, by bringing an original writ of trespass quare clausum 
fregit, for breaking the plaintiff’s close, vi et armis ; which, by the old 
common law, subjected the defendant’s person to be arrested by writ of 
capias ; and then afte^^vards, by connivance of the court, the plaintiff 
might proceed to prosecute for any other less forcible injury K This 
practice appears to have been formerly discountenanced by the court ^ ; 
but was afterwards revived, and may still in strictness be resorted to, 
in c&scs where the defendant keeps out of the way, so that he cannot be 
V arrested upon, or served with process against his person. 

By wboiYi, when, The original writ ‘ is issued by the cursitor, who is so called firom the 

and bow iwued. cursu ; and where no capias lies, as against peers or members of 

the house of commons, or against corporations, or hundredors on the sta- 


* 3 Blac. Com. 184. and see 1 Madd. 
Cilfan, d, as to the Chancellor's common 
1#^. auihority, in ordering original writs to 
he ma^ out by the cursitors. 

'f t append. Chap. V. § S. 4* 

/ /d. J Ip. and sec Finch, E. 337. 


f Append. Chap. V. § 18. 

« R. M. 80 Car. II. C. P. and see R. T* 
1649. C. P. 

V Ante, 91. 

* 3 Blac. Com. 281. 
k R. H. 2 Cor. 1. § 1. C. P, 
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mte 7 IV; c*3I. it k necessftJrilf tte first proccSediiigm the 

And where a mpias lies> but the defen^nt absconds or ke^ out of 
the waj, BO that he cannot be arrested or seired with process against his 
permt, it is usual to sue out an original writ, in order to proceed to ouU 
iafpT^^ But in all other cases^ the practice is for the plaintiff's attorney 
to make out a prcecipe • for an original writ, and deliver it to the JUacer^ 
who thereupon issues the capias in the first instance, keeping the prcecipe 
as instructions for the original, which is not in fact issued, unless it be-* 
come necessary, in consequence of a writ of error after a judgment by de- 
fault K There being no cursitor for, an original writ cannot be issued In county pala- 
into a county palatine ; but when the cause of action, being .of a transitory 
nature, arises therein, an original writ may be issued into another county ; 
and the defendant, if he reside in a county palatine, may be brought into 
court en a testatum capias ; and if he afterwards move to change the ve- 
nue into the county palatine, the court will make him undertalce not to 
assign for error the want of an original It is also a rule, in the Com- 
mon Pleas, that when a judge's order is granted for time to plead, in an 
action laid in a county palatine, the defendant shall be bound not to assign 
the want of an original as error \ On suing out the original writ or ca- Fine on. 
pias^ where the plaintiff's demand exceedsjbrt^ pounds, ajlne is payable 
to the king, by way of composition for the liberty of suing in his court ® ; 
which fine is estimated according to the amount of the demand, being six 
shillings and eight pence for every hundred marks, or ten shillings for 
every hundred pounds The original writ should be directed to the Direction of. 
sh^iff, or sheriffs, of the county where the action is brought, and intended 
to be tried ; and it should be tested or witnessed in the king’s name, at 
Westminster^ or wherever else the Chancery is holden s ; and as that court 
is supposed to be always open, it may be tested in vacation, as well as 
in term-time ^ : but a private seal is frequently necessary for passing it in 
vacation. 

The terms are those times or seasons of the year, which are set apart for Terms, 
the dispatch uf business, in the superior courts of common law. The his- History of. 
tory of these terms is given by Sir Henry Spehnan who has clearly and 
learnedly shewn, that they were gradually formed from the canonical con- 
stitutions of the church ; being indeed no other than those leisure seasons 
of the year, which were not occupied by the great festivals or fiists, or 
which were not liable to the general avocations of rural business. There What. 

® Append. Chap. V. § 1. S. 9. 11. also payable to tbe king, on every writ of 

^ And see further, as to the jtracijw for an recordarif ponSt accedas ad curiam, (exeqa of 

original writ, 1 Cltit. PL 4 £d. SCO. Steph. cattle and chattels,) attaint, conspiracy, false 

PL 26, 7. judgment, and dedimus potestatem. Same 

1 Sel. Pr, 2 Ed. 261. Marsden v. PelL rule, («). 

H. 28 Geo. III. C. P. Imp. C P. 7 Ed. * Finch, L. 237. 3 Blac. Com. 274. 

218. 1 Taunt. 120. 13 Price, 62. 5 ** Trye, 59, 60. Sty. Rep. 402. 3 Kcb. 

** 7 Moore, 811, 12. 214. And see further, as to the teste of ori- 

® Gilb. C. P. 7. ginal writs, l-Madd. Chan* 15. --- 

f Trye, 58, 9. R. H. 6 W. 5: M. K. B. » Jun. Aftg. I 8. S 9- see 3 Blau 
Append. Chap, V. § 18. A fee of 6s, $d, is Com. 275. 




Issuable. 


llctum days tn. 


the ydftfjf whidh m 

diy iiiis^Mg theweomffl^ the i&m <tf fiak* HUat^ el E^fier, 

of the Holy Trinity, and of Saint MiciaeL HU^ term begins m the 
octave of Saint Hilary, or the eighth day indnsive after the feast day of 
that saint, which felling on the I3th of JanWt7> octave therefoTO, or 
first day of Hilary term is the 20th of January; and it ends on the 12tlt 
of February following, unless it happen on a Sunday, and then on the 13th 
of February ^ Easier term begins in fifteen days of Easter, being the 
Sunday fortniglkt after that festival ; and ends on Monday before Whit- 
sunday. Trinity term, which was abridged by the statute 32 Hen. VIII. 
c. 21. begins on the morrow of the Holy Trinity, being the Monday next 
after Trinity Sunday; and ends on the Wednesday three weeks after, 
unless it hapj)en on the 24th of June, and then on the day following. 
Michaelmas term, which was abridged by the statute 16- Car. I. c.6., and 
still further by the 24 Geo. II. c. 48., begins (five weeks after Michaelmas 
day,) on the morrow of All Souls, being the 3d of November, and ends on 
the of November following, if not a Sunday, otherwise on the 29th. 
Of these terms it may be observed, that Michaelmas and Hilary are Jtxed 
terms, and invariably begin on the same day of the year ; but Easter and 
Trinity terms arc moveabk, their commencement being regulated by the 
feast of Easter; After Hilary and Trinity terms, the judges go their ciV- 
cidts, for the trial of causes wherein issues have been previously joined ; 
and hence they are called issuable terms. 

In each of these terms, there are stated days, called general or common 
return days ; of these there are four in each term, except Easter, which 
has five. In Hilary term, the general or common return days are, in eight 
days of Saint Hilary, in fifteen days of Saint Hilary, on the morrow of 
the Purification, and in eight days of the Purification. In Easter term, 
they are in fifteen days of Easter, in three weeks after Easter, in one 
month after Easter, in five weeks from Easter day, and on the morrow of 
the Ascension. In Trinity term, they arc on the morrow of the Hdy 
Trinity, in eight days of the Holy Trinity, in fifteen days of the Holy 
Trinity, and in three weeks after the Holy Trinity. And in Michaelmas 
term, they are on the morrow of All Souls, on the morrow of St. Martin, 
in eight days of St. Martin, and in fifteen days of St. Martin \ Some of 
these return days happen on a Sunday ; and anciently, when writs were 
formed, courts of justice did actually sit on that day ; but that practice 
having been long disused, it is now holden, that an appearance cannot be 
entered, nor any judicial act done, or supposed to bo done, by the court, 
till the Monday 


* la MHary tenn, the first day of full tenn 
is fee SSd of January, if not Sunday; and 
if fee next day after : and this tenn 

begint that day eighi wedcs, on which 
Jdkiiadgius term ended, and endafourieen 
term liegan. Man. 
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° Regist. 19. W. Jon. 186. 2 Salk. 627. 
6 Mod. 250. 8 Bur. 1596. 1 Blac. Rep. 
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On mie;av dAer of these reti^cn doyfi^ ftU or^o^wnl^ Original v\rrUs 

ther^ loufit be mode returnable ; in the King's B^h, ubwufi^€i &c, 
or wheresoever the king shall then be^in ]^ngla!nd^t or^ in the Common 
Pleos> before the king's justices at Westminster. The first general return Essoin day. 
day of the term is usually called the essinn day of that term ; and for- 
merly, when essoins were allowed in personal actions, if the defendant did 
not appear, or cast an essoin on that day, the plaintiflT, on the next day, 
might have entered an exception, and obtained an order that his essoin 
should not be received ^ ; and from this exception, so taken and entered. Day of excei>- 
the second day after the return of the writ was called the day of exception. 

The third day, the sheriff returned his writs into court, which were deli- Day of I'ctoma 
vered to the custos brevium, and thence this day was called the day <f 
retarna brevium; and then it was that the court was seised of the cause, 
by possession of the writ* The fourth day was called the appearance day, Appearance tiny, 
or dies amoris ®, which was the day given, ex gratia curia:, for the defend- 
ant’s appearance : and this, which is denominated the quarto die post, is 
now the first day in full term, on which the court sits for the dispatch of 
business, except in Trinity term, when the court, by act of parliament, 
does not sit till the fifth day. The first and last days of every term are 
days of appearance. 

The original writ should always be tested after the cause of action Tes/e of original 
accrued ^ ; except in the court of Common Pleas at Lancaster, where, by ^ 
stat. 39 & 40 Geo. III. c. 105. the parties are allowed to declare upon, piens at Zan- 
plcad, and give evidence of any cause of action, or any matter or thing in 
bar or preclusion of any personal suit or action, or any other matters or 
things, provided the same shall have accrued or happened prior to the day 
the actual signing and issuing of the writ of capias ad respmdendutn, or 
other process first actually issued forth in such suit or action ; notwith-* 
standing the same shall not have accrued prior to the teste and return of 
the original writ, whereupon such suit or action shall either really or by 
fiction of law be grounded. And there must, in general, be fifteen days Number of days 
at least between the teste and return of the original writ ® ; the law requir- Jetur'n 
ing that distance of time between the service and return : though if there 
be less, it will be aided by the defendant’s appearing, and pleading in 
chief and, by the statute 24 Geo. II. c.48. § 6., '^all writs and process, 
having day from the quarto die post of the morrow of the Ascension, to tho, 
morrow of the holy Trinity, shall be good and efifectual in law, notwith- 
standing there be Jiotffleen days between the teste and return of the said 
writs 8.” In proceeding to outlawry, if the instructions be carried to the In proceeding to 
cursitor within the first week of a term \ or even after that time, and the returnawL 
cause of action arose early enough, he will, for the sake of expedition, make 
the original returnable on the first or any other return of the preceding 

Trye, 8. and see 1 Chit. Hep. 823. * 8 lust. 667. Booth on real actions, 6. 

GUb. C. P. 18. Gilb. C. P. 9. 8 Blac. Com. 276. 

Co. Lit. 136. a, f 1 Salic, 63. 1 Ld. Raym. 671. S. C. ^ 

** 2 Bur. 967. and see 8 Ken, Chan, Cas. ® And see stat, 16 Oxr, I. c. 6. § 7. 

84^ as to ante-dating original writj. ** Tiye, 60, and see l&trwes, 388. 




Want of, when 
aided* 


■Wh«‘o sued out 
of course. 


On petition to 
master of rolls. 


tiftiftti it in ttiwiaUy wade 

tem ; dr> as it dioas not affect tlic liberty of the delbiMbit, it may be aiada 
returnable at the distance of two or three terms •. 

The want of an original writ is aided, after verdict, by the 18 Elia. 6; 
14. but not after judgment by default, or cimfession *»; or upon demurrer, 
or nul Hel record. And it has been holden, that an original writ which is 
had in substance, or a good one which warrants not the declaration, is not 
aided by this statute^. Where the original however diders from the de- 
claration, and is not between the same parties'^, in the same county^, of 
the same term ^ or for the same cause of action s, the court, on a writ of 
error, will primd feude intend that it is not the original upon which ^ the 
action was brought ; and where it is certified to be the some, if the defend- 
ant in error come in upon the scire facias ad audiendum errores, and 
alledge for diminution that it was not the original upon which he declared, 
the court will grant a new certiorari ; and if, upon such writ, there appear 
to Ijc i g{K>d wiginal, the plaintiff in error will not be suffered to make any 
alh’gat.' to the contrary^. 

When all the proceedings arc of the same term, an original writ of that 
term will warrant them ^ ; and the cursitor will make it out, as a matter of 
course, at any time before the essoin day of the ensuing tenn. But an 
original writ of the term wherein final judgment is given, will not warrant 
the judgment, if it appear upon record, that there have been proceedings 
of a preceding term K And it is a rule in Chancery, that no cursitor shall 
make original writs of any return past, unless he receive instructions within 
the term wherein they are to be returnable, or at furthest on or before the 
essoin day of the next succeeding term, without warrant from the lord 
chancellor, or master of the rolls ^ 

If the defendant therefore bring a writ of error, after judgment by de- 
fault, See. it is usual for the plaintiff to present a petition to the master of 
the rolls, setting forth the proceedings in the action, and the bringing of 
the \rrit of error, and that tlic petitioner hath not sued out an original writ 
to warrant the judgment, which he is advised is necessary; and that the 
time for applying for the same in ordinary course being expired, the cur* 
sitor cannot make it out, without an order for that purpose On tin's 
petition, the master of the rolls will grant \iififat " ; upon which an order^ 


, “ Dyer, 175. 

^ Stat. 4 Ann. c. 16. § 2. 

5 Co. 37. b. Cro. EUz. 722. Yelv. 108, 
Cro. Jac, 185. Cro. Car. 282. 1 Lev. 61). 
1 Sid. 84f, 2 Ld* llaym. 1209. ; but see the 
stat. 5 Geo. X. c. 13. by which any defect or 
faah* either in Ibrm or substance, in tiie ori* 
giaal or any variance therefrom, is aided 

^ Cm. 294. Hob. 261. 

^ 676. Palm. 428. 2 

Itid. Hep. 38^^ but sep Cro. Jac. 479. 


< Cro. Car. 272. 327. 3 Mod. 186. 

6 10 Mod. 318. 11 Mod. 382. 

^ Cro. Jac. 597. Palm. 428. 1 1 Mod. 

,382. and see Run. Fject. 2 £d. 1 42, 3. 

‘ 1 Keb. 327. 
k I Wils* 181. 

^ Lord darendmU Orders in Chanoenr. 
Law and Prac. of i?m»r, 29, 30. and 
see 1 r. Wms. 411, 12, 13. 3 P. Wins. 
314. Apjicnd. Chap. V, § 33. 

*' Apiicnd. Cbap,^ V. § 34. 

® Id. S 36. 
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lidbfttiliM tbe pinjrer tlie ^>etitioni thatithfi euwitor af 

the coHtity where the venue is laid^ do issue out am miginal writ^ with a 
proper return; and that the petitioner pay the plaintiff in error his costs, 
if he do not proceed further, after having had notice of the order. 

An original writ was not amendable at common law, in the case of a Amendment of. 
common person*. But it may be amended, by the statute 8 Hen. VI. Ci 
12* for the misprision of the clerk, in not following his instructions, or on 
account of his nescience, or want of skill, in matters of form, though not 
in substance When the cursitor or his clerk has been guilty of a m»^ 
take, in making out the original variant from the prcectpe, which is the 
warrant for the original, the practice of the office is to set it right as a 
matter of course, and re-seal the writ^ : Or the amendment may he made 
on THolion, or hj petition to the master of the rolls and it sconis that 
before the return of the writ, the motion should be made in Chancery ^ 
but afterwards, in the court where the writ is returnable^. 


The first process, or proceeding upon the original writ, in actions of Process on. 
account, covenant, debt, annuity, and detinue, is a su^nmans^, or warning Summons, 
to appear according to the exigency of the writ ; which is made out by 
the plaintiff's attorney for the sheriff, and delivered by one of his officers 
to the defendant, or left at the usual place of his abode* 

The defendant being summoned, was formerly allowed to cast an essoin'^. Essoin, 
or send an excuse by his servant for not appearing ; and that being done, 
it was the plaintiff's duty to adjourn it to some day, appointed by the 
court, in the next term*; if he did not, he was liable to be non-^prossed* 

But no essoin was ever allowed in personal actions, on the return of a ca^ 
pias ^ ; nor even on a summons, where the defendant was seen in court, or 
appeared by attorney * : and as a corporation aggregate could not appear 
in any other manner, they were not entitled to an essoin At this day, 
the defendant being in general at liberty to appear by attorney, no essoin 
is allowed in any personal action whatsoever, even when a peer or member 
of parliament is defendant". When an essoin is cast, and neither 
quashed nor adjourned to a particular day, the plaintiff, in the King's 
Bench, may declare the first day of the next term, and the defendant is 
not entitled to an imparlance 

• 8 Co. 156. b. 1 Salk, 49. 1 Ld. Raym. * Cro. Eliz. 367, Gilb. C. P. 13. 

564. S. C. kg Str. 1194. 

*• 8 Co. 159. Gilb. C. P, 1 17. Barnes, 9, * g Wils. 166. 


10. 16. gg. 

® 3 Atk. 699. 

^ g Wils. 395. 6 Dumf. & East, 544. 7 
Dumf. East, 800* Append. Chap. V. § 
^, 37 . 

« 3 Atk. 596. and see 1 Madd. Chan. 16, 
17. 

' Barnes, 10. 16. gg, 

® Finch, L. 305. 362. 
k g Inst. Ig5. b. 137. 


Bro. Abr. tit. Corporation, g8, Cas. Fr. 
C. P. 8. Argent v. Dean ijf Chapter of SL 
Paul% E. 23 Geo. HI. K. B. cited in 2 
Durnf. & East, 16. & 16 East, 8. in notis* 

“ Sec 2 Durnf. & East, 16. 16 East, 7. 
(a). 

** 2 Durnf. & East, 16. Crookson v. Lord 
Lonidale, IJ, 29 Geo. III. K. B. wted in Iti* 
East, 7. («). 




Appearance on, 
Ati4 ivitfi whom 
entered. 

Atiaehment, for 
non-appearance* 


How executed. 


Return to. 

TestMum iwnjs^ 
or attachment. 

Distringas, 


Issues on. 


Bpptor, on of Ixto the futm tSe plat <tf thehWtBm 
ef the original, he should cause an appearance to he entered with the 
JUetc&r, U^ho is so called from the JUes of the custos brevitm, which are 
warrants for him to continue the process*. If he made default, and the 
returned that he was summoned ^ the practice formerly was, for 
the filacer to issue an attachmenl^; which was a judicial writ, command* 
ing the sheriif to put the defendant by gages and safe pledges ; that is, to 
take certain of his goods, whidi were forfeited if he did not appear, or to 
xnake^him find personal pledges or sureties, who were amerced in case of 
his non-appearance*^ : And this is still the first and immediate proceeding 
upon the original in trespass vi et armis^, &c. where the violence of the 
wrong requires a more speedy remedy; and therefore the original Writ 
commands the defendant to be at once attached, without any previous 
warning. But it seems that, in an inferior court, a custom to issue a 
summons and attachment at the same time, is bad in law^. Upon process 
of atta(rhment, it seems that the sheriff may either summon the defendant, 
or take gnges for his appearance at the retuni of it®. But a sheriff's officer 
cannot justify entering the defendant's house, under an original writ of 
trespass quare clausum fregil, and continuing there till the defendant paid 
him a sum of money, as and by way of surety for his appearance^. The 
sheriff's return to the attachment is, either that he has attached t}i6 do* 
fendant or that he has nothing by which he can be attached : in the 
latter case, the plaintiff may have a testatum pone, or attachment K If the 
defendant, being attached, still neglected to appear, the plaintiff might for* 
merly have proceeded, in all cases, to compel his appearance by distringas^ 
or distress infinite ; which was a process commanding the sheriff to distrain 
the defendant by all his lands and chattels, and to answer for the issues ^ 
or profits of the same. 

In the King's Bench, the sheriff, on the first distringas, usually returned 
issues to the amount of forty shillings : and this was so much of course, 
that no more could have been levied by the sheriff in the first instance ; 
and therefore the levying of the whole debt at once, on a testatum distrin^ 
gas, has been deemed irregular “ ; And where the defendant was called in 
the writ by a wrong name, the sheriff was holden not to be justified in 
taking his goods under it®. If the defendant did not appear, before or on 
the quarto die post of the return of the first distringas, the plaintiff sued 


® Gilb. C. P. J4. Trye, in])r^, 

** Append. Chap. V, § 7. 

* M S 20. 

^ Gilb. Dist 18, Ac. Run. Eject. 2 Ed. 
Ij|6. a Bloc. Com. 280. 

; » Pinch, L. 365. 

3 Beam. & Cres. 778, 5 Dovd. & Ryl. 

i';® BjFO, Ahr- tit Attachment, pU 0. and see 
'Chap, 88. p. fire. 

> 3 to 137. 


k Xd, § 22. 

* Id. 5 23, 4. 

^ Finch, L. 352. Stat. Westm. 2. c. SO. 
2 Inst 453. 5 Mod. 117. 

" 4 East, 162. 

*’ 6 Duriif. A East, 234. and see 8 East, 
328. 2 Campb. 270. 3 Campb. 1 08. 2 Taunt. 
390. 1 Marsh. 75. 1 Moore, 105. 1 Barn. 
& Aid. 647. 1 Chit Rep. 262. 2 Chit. Rop. 
367. 6 Price, 84.;:. 8 Mcore^ 800, 801, 1 
Bing. 316. S. C. 



OF FE008S8 |(T Ui 

out an and theFCUpoa loaded tlie court to increase the 

jasuea; a proceeding that seems to have come in li^ of the writ of aver^ 

7nent\ In general, if the debt were small, the conrt would order issues 
to be returned at once to the amount of it ; but otherwise. On the defen- 
dant's non-appcarance> the plaintiff sued out dkphtries^f or testaium^ dis^ 
tringas, and moved the court a second time, and so toties quoties, until 
issues were returned to the amount of the debt. When that was done. Costs on sole of. 
the plaintiff applied to the court, for a rule for sale of the issues S under 
the statute 10 Greo. III. c. 50. § 3. which enacts, that the court out of 
** which the writ proceeds, may order the issues, levied from time to time, 
to be sold, and the money arising thereby to be applied, to pay such 
costs to the plaintiff, as the said court shall think just, under all the 
circumstances, to order ; and the surplus to be retained, until the de- 
fendant shall have appeared, or other purpose of the writ be answered:*' 
which statute^WBS construed to extend to all writs of distringas, and not 
to be confined to such as concerned privilege of parliament only And 
tlie costs of a distringas, &c. were directed to be taxed, and that the she- 
riff should sell the issues to pay such costs, though the defendant had ap- 
peared after the issues were levied, but before they were sold 

The process upon an original writ of trespass quare clausum fregit, in Process on 
the Common Pleas, was similar to that in tlie King's Bench. And, for 
expediting the proceedings, writs of distringas, in the Common Pleas, 
might have lieen made returnable on any day in term \ and need not, have 
hadj^een days between the teste and return^; and it was a rule^, that 
** upon all writs of distringas, returnable the last day of term, the plaintiff 
“ should be at liberty, at the rising of the court, to move to increase issues 
** on the alias or pluries distringas, to be issued thereupon on the follow- 
ing day, in case no appearance should have then been entered ; and also 
that in like cases, where a distringets should be returnable on the last 
day of term, and issues thereupon levied, the plaintiff should be at li- 
berty, at the rising of the court, to move for leave to sell such issues, to 
pay the costs of such distringas or distringases*’ Where the debt was 
small, the court of Common Pleas usually ordered the issues to be in- 
creased to the full amount of it, on the second or alias distringas; but if 
it were large, they would order 40/. or 50/. to be levied on the second, and 
the remainder on the third or pluries distringas^ ; and it was in the dis- 
cretion of the court, to put the defendant under terms of pleading xn- 
stanter, and taking short notice of trial, when he moved to have the issues 
levied upon several distringases restored to him on his appearance, accord-, 
ing to the statute 10 Geo. III. c. 50. § 4°^. 


* Append. Chap. VI. § 0. 

37ie«. Srev, 144', 6. 

® Append. Chap. VI, § 5. 

^ Id. § 6, 4 East, 162. 

* Append. Chap. VI, § ,7, 8, 9. 

* 6 Bur. 8786, 7. 

« 2 Chit. Rfep. S6. 


* Imp. C. P. 7 Ed. 693. 

* Id. ibid, in marg, 

k R. T. 38 Geo. III. C.P. 1 Bos. A Pul. 
318, 

* Imp. C. P. 4 Ed. p. 617, IS. 

« 1 Bos, & Pul 81. 




'Mim defaidint 




^ded abroad^ miim 

rwiW ^IhmA^ him^ Ms goods couM wt, it Blt&m hem bm talw»! liftdflr ^ 

i^^disiringag^ mvdag mt of tbo court of Comirum. Pleaf, td o^pel 
bis a]ppearance ** . 8o, where a plaintiff sued a defendant who was lont ci 
the country^ for a<4ebt contracted here by his wife in his f^iseiiee^ and 
proceeded by distringas^ that court ordered the writ to be set aside, and 
the .issues levied under it io be restored K And in another (case they 
set aside a distringas, executed upon the goods of the wife of a surgeon in 
the nayy, serving on^a foreign station, the debt not being ^ntracted in 
tbfe wife's trade* But where the defendant quitted the kingdom before 
the action commenced, leaving another in possession of his house and 
goods> and the plaintiff, having served a summons to appear at the house, 
distrained the defendant^ goods to compel an appearance, the court held 
it to be regular So v^here the defendant, residing abr^, carried on 
tra^ in England, a plaintiff miglit have proceeded, notwithstanding his 
absence, to compel an appetence by distringas; particularly if the plain* 
tiff did not knou , at the time of giving credit, that the defendant was 
Agidnst partner- out of the realms* And where three partners (two of whom resided 
abroad, and one in England,) were sued for a partnership debt, and the 
partner resident in England appeared to the action, but refused to appear 
fmr the partners who resided abroad, the sheriff, under a distringas issuing 
out of the Common Pleas against the two partners, might have taken 
partnership effects, though paid for by the partner resident in En^nd 
alone, to whom the partnership was largely indebted ;t and the court 
would not have relieved him from such distress But where an action, 
had been commenced 'against two partners, one of whom resided abroad, 
and the other, who was resident here, appeared for himself only, the court 
of Common Pleas set aside a distringas and subsequent proceedings there* 
against the lattet defendant, and ordered the issues levied upon his 
separate property to be restored : So that Vhere there are no partnership 
effects, there is no other mode of proceeding in such case, than by outlaw* 
ihg the defendant who is abroad^* 

Tlie method of proceeding by summons, attachment, and distress infinite, 
fe uot affected by the statutes for preventing frivolous and vexatious ar* 

; which only relate to process against the person* And as no capias 
lay, it was tbev>n/y method of proceeding against peers of the realm, cor* 
porutkms^ and kundredors on the statutes of hue and cry \ &cs as it is 
mm on the statute 7 dt 8 Oeo. IV* c. 31* But this method of proceeding 
being found extremely dilatory and expensive, as well as oppressive to the* 
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paRjcularly when he resided abroad^ a ruie of coart was made 
in the Common Pleas ^ calculated to prevent surprise on the defendant 
whereby it was ordered, that in every action to be commenced by original 
writ of quare clausum fregit, there should be witten or printed, under the 
summons to be served by the sherifT's officer on such writ, a notice similar 
to that required on other serviceable process, of the intent and meaning of 
such service ; and that upn every distringas, to be issued in default Of 
the defendant’s appearance to suefe quare eUwsum fregit, there should, at 
the time of the execution of such distringas, be served by the sheriff’s 
officer on the defendant, if he could be met with, or if not, left at his 
dwelling house or place where such distringas should be executed, a written 
or printed notice, apprising him of the cause of the distress, and that in 
default of his appearance at the return of the writ, he would be liable to 
be distrained upon for such further sum as the court should order*" 

At length, it was enacted by the statute 7 & B Geo. IV. c. 71 that 
in all cases where the plaintiff or plaintiffis s^all proceed by original or 
other writ, and summons or attachment thereupon, or by subpama and 
attachment thereupon, in any action at law, against any person or 
prsons not having privilege of parliament, no writ of distringas shall 
issue for default of appearance ; but the defendant or defendants shall 
be served personally with the summons or attachment, at the foot of 
which shall be written a notice, informing the defendant or defendants 
of the intent and meaning of such service, to the effect following‘s." 

* C. D. ^naming the drfendant"]. You are served with this process, at 
^ the suit of A. B. gaming the plaintiff or plaintiffs^ to the intent that 
' you may appear by your attorney,' in his majesty’s court of at 

* Westminster, at the return hereof, being the day of — ■ - - ■ 

* in order to your defence in this action : And take notice, that in default 
' of your appearance, the said A. B. vnll cause an a|j|)earance to be en- 

* tered for you, and proceed thereon, as if you had yourself appeared by 
^ your attorney/ 

But in case it shall be made appear to the satisfaction of the court, or, 
in the vacation, of any judge of the court from which such process shall 
“ issue, or into which the same shall be returnable, that the defendant or 
defendants could not be personally served with such summons or attach- 
ment S and that such process had been" duly executed at the dwelling 
house or place of abode of such defendant or defendants, that then it 
shall and may be lawful for the plaintiffi or plaintiffs, by leave of the 


By stat. 7 & 8 
Geo. IV. c. 71. 


Notice on sum- 
mons, or altacli- 
ment. 


^ A. H. 49 Geo. III. C. P. 1 Taunt. S04. 
505. and see id* 59. 

^ § 5. and see stat. 51 Geo. III. c. 124. 
§ 2. continued by 67 Geo. III. c. 101. but 
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day the month when the process is return- 
able ; it liaving been holden, that nodee to 
appear at the return of the writ, being ** from 
Easter day in one month,'* is bad. 4 Taunt. 
751. 

* Append. Chap. V, § 17. And for the 
forms of returns to« the original, on Uie above 
statute^ see id, $ 15, 16* 
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court*, or order of such judge as aforesaid *, to, sue out a of 
« gas^, to compel the appearance of such defendant or defendants; and 
" that at the time of the execution of such writ of distringas^ there shall 
be served on the defendant or defendants, by the officer executing such 
writ, if he she or they can be met with ; and if he she or they cannot 
then be met xvith, there shall be left at his her or their dwelling house, 
-or other place where such disiringas shall be executed, a written notice 
in the following form ^ : ” 

Of execution of ' In the court of the court in which the suit shaft 

Mrtngas. t dcpewdwig]. Between A. B. plaintiff, and C. D. defendant, [naming 
‘ tfie parties.'} Take notice, that I have this day distrained upon your 
^ goods and chattels, for the sum of forty shillings, in consequence of your 
* not having appeared by your attorney in the said court, at the return of 

‘ a writ of , returnable there on the day of ; 

^ and that in default of your appearing to the present writ of disiringas, 

‘ at il*#* retTim thereof, being the day of , the said 

* ^ A B '^vili cause an appearance to be entered for you, and proceed 
‘ thereon, as if you had yourself appeared by your attorney/ 

E. F. 


[The name of the sheriff *s officer.} 
^ To C. D. the above-named defendant/ 

Entrv of com- And if such defendant or defendants shall not appear at the return of 

mon appearances original or Other writ, or of such distringas, as the case may be, or 

within eight days after the return thereof, in such case it shall and may 
be lawful to and for the plaintiff or plaintiffs, upon affidavit being made 
** and filed in the proper court, of the personal service of such summons 
or attachment and notice written on the foot thereof as aforesaid, or of 
the due execution of such disiringas and of the service of such notice 
“ as is thereby cft-ected on the execution of such distringas, as the case 
may be, to enter a common appearance for the defendant or defendants, 
and to proceed thereon, as if such defendant or defendants had entered 
his her or their appearance, any law or usage to the contrary notwith- 
standing ; and that such affidavit or affidavits may be made before any 
judge or commissioner of the court, out of or into which such writs shall 
issue or be returnable, authorized to take affidavits in such court, or else 
before the proper ofiicer for entering common appearances in such court, 
or his lawful deputy; and which affidavit is thereby directed to be filed 
gratis:’ 

To what process, The provisions of this statute extend to th"te process by suhpeena and at- 
tends. tachment, and also, as it seems, to the process by distringas in the Exche- 

quer, as well as in the other superior courts at Westminster^ : And the 


* For^ the form of the rule of court, and 
is mcatimt^ see Append, Chap. V, 

*> A{^ieiid. Chap. V. S is, 

^ M § 

^ $ m 


* Id. § SO, 31. And for the forms of re- 
turns to the distringas, on the above statute, 
see id. § 26, % 8. 

^ 5 Taunt. 71. (a), but see S Price, 263. 
Id. 266. n. 6 Price* 622. 639. Post, Chap. 
VIII. by which it seems, that the ancient 
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court of C(^iudn Pleas will not grant a distringas against a defendant 
who has gone abroad, without proof of his having absented himself vdth 
intent to avoid the process To ground a motion for a distringas on the 
above statute, an ahi davit must be made by the sheriff’s officer, or person 
employed to serve the venire^ stating that he has endeavoured to serve it 
on the defendant personally, for which purpose he has made three several 
applications at least at his dwelling house or place of abode, the last of 
which was on the return day of the writ, when he left the summons, or 
copy of the venire ^ with one of the defendant's family, or the person with 
whom he lodged ; but that he could not be personally met with, and that 
deponent believes the defendant kept out of the way, to avoid being 
served \ with his reason for such belief ® : and the affidavit must set forth 
the tenor of the summons and notice subscribed to the process, in hmc 
verba ®. This clause of the statute, however, does not extend to the pro- 
cess by attachment on a justicies, in a county palatine nor to persons 
having privilege of parliament, the proceedings against whom will be con- 
sidered in the following chapter. And the method of proceeding by sum- 
mons or attachment and distringas y subject to the restrictions of the statute, 
may still be used against other persons, where they keep out of the way, 
so that they cannot be arrested, or served with process. 


practice of issuing writs of dislringast after 
service of the venire facia$t in the Excliequer, 
still continues. 

■ 6 Taunt 703. 1 Marsh. 292. S. C. 

^ 4 Taunt 156. and see 8 Taunt 57. 171. 
^ 5 Taunt, 520. 1 Marsh. 267« S. C. and 


see id. 268. (o). 6 Taunt 853, 8 Taunt 67. 
171. Id. 693. S Moore, 23. S. C. 

^ 4 Taunt 519. 

« 5 Taunt. 853. 
fld.69. 


IVIode of pro- 
ceeding thereon. 


To wliat it docs 
not extend.' 
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CHAR VL 


Of the Proceedings m Actions agaimt Peers of the 
Realm^ and Members of the House of Commons ; and 
against Corporations^ and Hundredors. 


A.T commdn law, it seems that peeh of the realm, and inctnla's of the* 
house of commons* not lieing subject to a capias, could only have been sued 
by writ. But now, by statute 12 & 13 W. III. c. 3. § “ any 

person or persons having cause of action against any knight, citizwjn or 
" burgess of the house of commons, or any other person entitled to privi- 
" l<^e of parliament, may prosecute such knight, Ac. in his majesty's 
court of King's Bench^ Common Pleas, or Exchequer, by swmnms 
and distress infinite, or by original hill and summons, attachment, anil 
distress infinite ; which the said respective courts are empowered to 
issue against them, or any of them, until he or they shall enter a com- 
** mon appearance, or file common bail to the plaintiff's action, according 
“ to the course of each respective court." 

And, for preventing inconveniences arising from merchants* and other 
persons within the description of the statutes relating to bankrupts, being 
entitled to privilege of parliament, and becoming insolvent, it is enacted, 
by the statute 6 Geo. IV. c. lO'^. that ^^if any trader, liable to become 
bankrupt, having privilege of parliament, shall commit any of the acts 
of bankniptcy therein mentioned, a commission of bankrupt may issue 
against him ; and the commissioners, and all other persons acting under 
such commission, may proceed thereon, in like manner as against other 
bankrupts ; but such* person shall not be subject to be arrested or im- 
prisoned, during the time of such privilege, except in cases thereby 
made felony. And if any creditor or creditors of any such trader, having 
privilege of parliament, to such amount as is thereinafter declared requi^ 
" site to support a commission, shall file an affidavit or affidavits, in any 
court of record at fVesimvister, that such debt or debts is or are justly 
due to him or them respectively, and that such debtor, as he or they 
verily believe, is such trader as aforesaid, and shall sue out of the same 
** coutt a summons, or an original bill and summons, against such trader, 
mtd serve him with a copy of such summons, if such trader shall not, 
wjthin one calendar month after personal service of such summons, pay, 

* the history ef thu statute, and the $ 9. aod see stat. 4 Geo. HI. c. Sd. 45 
alteratk^s it underwent in the House of Geo. HI* c. 1S4* § 1. 

. L^s. «ee 2 H. Blac. f 7S, 4. SOO, Ac. 
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secure^ or compound for such debt or debts^ to the satisfaction of such 
<*• creditor or creditors^ or enter into a bond with such sum, and with 
two sufficient sureties, as any of the judges of the court out of which 
such summons shall issue shall approve of, to pay such sum as shall be 
recovered in such action or actions, together with such costs as shall 
be given in the same, and within one calendar month next after per- 
sonal service of such summons, cause an appearance or appearances to 
be entered to such action or actions, in the proper court or courts in 
which the same shall have been brought, every sucli trader shall be 
deemed to have committed an act of bankruptcy, from the time of the 
service of such summons ; and any creditor or creditors of such trader, 
to such amount as aforesaid, may sue out a commission against him, 
“ and proceed thereon, in like manner as t^inst other bankruj>ts * This 
clause appears to have been taken from a similar one in the statute 4 Geo. 
III. c. 33. ; upon which it was lioldcn, that a bond given under the latter 
statute, is analogous to a recognizance of bail in error : and therefore, where 
a member of parliament had given a bond, with two sureties, conditioned 
for payment of the sum to be recovered in the action, and before trial be- 
came bankrupt, the court refused to order the bond to be delivered up to 
be cancelled \ 

By Q subsequent clause, in the statute 6 Geo. IV. c. 16^. it was enacted, 
that if any decree or order shall have been pronounced in any cause de- 
pending in any court of equity, or any order made in any matter of bank- 
“ ruptcy or lunacy, against any such trader having privilege of parliament, 
i»rderiiig such trader to pay any sum of money, and such trader shall 
disobey, the same having been duly served upon him, the person or per- 
sons entitled to receive such sum, under such decree or order, or in- 
tercsted in enforcing the payment thereof, pursuant to such decree or 
order, may apply to the court by which the same shall have been prp- 
“ liounced, to fix a peremptory day for the payment of such money, which 
shall accordingly be fixed by an order for that purpose ; and if such 
trader, being j)crsonally served with such last mentioned order, ci^hl 
days before the date therein appointed for payment of such money, 
shall neglect to pay the same, he shall be deemed to have committed aii 
act of bankruptcy, from the time of the service thereof ; and any such 
creditor or creditors as aforesaid may sue out a commission against him, 
and ])roceed thereon, in like manner as against other bankrupts."’ 

Since the making of the statute 12 & 13 W. III. c. 3. § 2. members of 
the house of commons may be sued by hill and summons, &c. as well as by 
original writ And if a person having privilege of parliament be in the 
King’s Bench prison, a declaration may be filed against him, as being in 
the custody of the marshal ; and no summons need be issued ^ There 

® S 10. ^ 2 lA. Raym. 1442. 2 Str. 734. S. C. 

3 Barn. & Aid. 273. 1 Chit Rep. 731. But this mode of proceeding is not allowed, 
S. C. and see 5 Barn. A Aid. 250. as against unprivileged persons. WldiViorih 

® § 11, and see staU 47 Geo. III. sess. 2. v. Kkhardson^ E. 23 Geo. IIL K. B. 
c. 40. *>' 5 Burnf. & East, 301. 
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Peers, by ori- 
ginal writ only. 


How sued with 
others. 


Original writ, 
and process, 
against peers, 
&c« 


Summons. 


£tre ctlso twa cases^ in which it has been determined^ that a peer of the 
realm may be sued in the King's Bench, by di// and summons % &g» But in 
a subsequent case **, it was the opinion of the judges, on a question referred 
to them in the house of lords, that these cases were not to be considered 
as decisive authorities on the subject ; though, after pleading in chief, it 
was too late for the defendant to object to the jurisdiction of th^ court 
It seems therefore that, notwithstanding the above statute, the only re- 
gular mode of proceeding against a peer, is by original writ And if a 
peer be sued jointly wdth others, by bill of MiMlesex, the court will set 
aside the proceedings, as against the peer But the motion this purpose 
must be made as soon as may be, and before interlocutory judgment 
And if an Iruh peer be sued by bill, the court of Common Pleas will not 
set aside the proceedings on motion ; but leave him to plead his privilege 
in abatement s. It was formerly doubted, whether a member of the house 
of commons was entitled to his privilege, when sued with a common per- 
son ; lint L iiow settled, that his privilege shall be allowed him K 
Am i wpi're an action is brought against a peer or member of the house of 
commons, jointly with other persons, tlie original writ or bill should be 
against all the defendants ; upon which the peer or member should be 
summoned, and a capias issued against the others. 

The original writ against a peer, or member of tlie house of commons, is 
the same as against other persons ^ ; only that when it is issued against 
a peer, the sheriff is commanded to swmmn him by good summoners ; and 
after describing the defendant by his proper title, these words are added, 
having privilege of peerage,*^ or, against a member of the house of com- 
mons, “ having privilege of parliament** And it is said, that a peer or 
peeress cannot be attacked, but should be brought in by sttmmons^i Yet, 
where a declaration in case against an earl, stated him to have been 
summoned to answer, instead of attached, it was holden to be bad, on spe- 
cial demurrer In proceeding by original WTit ", against a peer or mem- 
ber of the house of commons, the original should issue into that county 
where the defendant lives ; and a sumnwns is made out thereon by the 
])laintiff 's attorney, and delivered to the sheriff, who serves it on the de- 
fendant personally, or by leaving it at his dw^elling house, or last place of 
abode ^ And where, uj)on process, by original writ, against a member of 
the house of commons, the summons omitted to describe him as having 
privib.‘ge of parHument, and the notice at the foot stated, that in default 
of his appearance, on the return day of the writ, the plaintiff would cause 


^ Say. Rqi. 03, 4. Cowp. 844. 1 TaunU 266, 

2 H. Blue. 207.299. and sec 3 Bos. & > 4 Maule & Sel. 585. 

Pul 7. 9, (6), 12 (a). k Append, Chap. V. § 1, &c, 

i * See also Bro. Abr. tit. JiUlt pi. 6. and * 1 Str. 225. 

Me^*on4*^t pi SO. 2 Chit. Rep. 638, 9, 

** 2 H. Blac, 267, 299. Lil. Ent. 21. “ For the form of a praretjoe for an original 

. ^ 3 Ufaole & Sel. 88. writ in debt, or cose, against a peer, or mem- 

* XiSdy .Wbpier's casts, T. 91 Geo. III. ber of the house of commons, see Append. 
K. E Chap. VL § 1, 2, 3. 

^ 7 Taunt. 679. J A^obre, 410. S. €. ** 2 Cromp. 3 Ed. 138. 
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an appearance to be entered for him ; the court held^ that the summons 
%vas sufficient \ Before or on the iptarto die past of the return of the 
original^ the defendant either appears or makes deifault; for he can- 
not cast an essoin^. If he make deffiult^ the plaintiif may sue out 
a testatum summons or (which is more usual,) a distringas and after 
that, (if necessary,) an alias or pluries distringas^ ; upon which he may 
move to increase and sell the issues, as was formerly usual in other cases 
Or, upon an affidavit of the personal service of the summons, he may pro- 
ceed against members of the house of commons, by entering an appear- 
ance, in the manner pointed out by the statute 45 Geo> III. c. 124. § 

If the sheriff return upon the distringas^ ^'C. that the defendant hath 
nothing by which he can be distrained, the plaintiff may have a tesialiim 
distringas into another county And after a summons and distringas 
had issued against a privileged defendant, in the county where the action 
Avas brouglit, but in which he did not reside, and of which process he had 
no notice, and returns were made of nofi est inventus and milla bona, it 
was holden, that a testatum distringas might regularly issue into the 
county in which he resided and had property, without any new summons 
in such county 

TJie distringas and other subsequent process upon the original, state 
tlic cause of action at large ^ ; and must be made returnable, in the King’s 
Bench, on a general return-day, ubicunque, or wheresoever the king shall 
then be in England ; or, in the Common Pleas, before the king’s justices 
at Westminster. Each succeeding writ must be tested on the quarto die 
post of the return of the preceding one; and there must he J(fh*en days at 
least between the teste and return *- 

If the defendant appear upon any of these writs, he should enter his 
appearance with the Jtlacer; and when the purpose of the writ is thus an- 
sAvereil, the issues (if any have been levied), are directed to be returned ; 
or if sold, Avhat shall remain of the money arising by such sale is to be re- 
paid to the party distrained upon But the plaintiff in such case is en- 
titled to his costs ; And where he had obtained rules for selling the issues 
levied upon a distringas^ alias and pluries, and also a rule for an attacli- 
meiit against the slieriff, but the defendsuit appeared before any issues had 
been actually levied, the court ordered, that upon payment of the costs of 
issuing the writs, the rules should be discharged ; being of opinion, that 
these costs were not to abide the event of the suit, but were to be paid to 
the })laiiitiff immediately and at all events, whether he should finally suc- 
ceed ill the suit or not 


* 6 Maule & i>cl. 

»» Ante, 109. 

® Append. Chap, VI. § SO. 

*1 Trye, 0. Append. Cliap. VI. § 4. 

* Api^end. Chap. VI. § 5. 

^ Ante, I JO, 1 1, Append. Chap. VI. § 7, 

« Post, ISO, SI. 


•* Trye, 10. 1S7. Append. Chap, VI, § 6. 

* i East, ICS. 

^ Trye, 127. Append. Chap. VI. § 4., Ac. 

* But see the statutes 16 Car, I. c. 0. § 7, 
24 Geo. II. c. 4-8. § 5. Ante, 107. 

SMiU 10 Geo. III. c. &0. S 1. 

" 5 Bur. 27Si». 
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OF THE PROCBEDIWOS AGAINST PEERS, &C. 

The At// against a member of the house of eommong, is a oomplamt in 
wntiug, describing the defendant as hainng privilege ^parliament's and 
conoiudes with a prayer by the plaintiff, of process to be made to him, ac- 
cording to the form of the statute, &o. This bill is hied, in the King's 
Bench, with the clerk of the declarations, in the King’s Bench office : 
And if the bill be filed in vacatim, for a cause of action arising after the 
term, there should be a special mm&randum, stating the day of bringing 
the bill into the office of the clerk of the declarations. In the Common 
Pleas, the bill is filed with the filacer of the county where the venue 
is laid : In the Exchequer, it is filed with the master. And the first 
process thereon, in all the courts, is a writ of surntnons^s which is a 
judicial writ, issuing out of the King’s Bench or filacer’s office, or office 
of pleas in the Exchequer, on a proper prcecipe and directed to the 
sheriff of the county where the venue is laid, commanding him to sum- 
mon the defendant : Or, if the defendant reside in a different county, the 
plaintiff may sue out a writ of testatum summons into that county Upon 
one or other of these writs, the defendant should be summoned, in like 
manner as upon an original ; and if he do not appear, within four days 
after the return of it, is subject to the process of attachment and ilis- 
ifingas^j &c. If he appear, his appearance should be entered, in the 
King's Bench, with the clerk of the common bails ; in the Common Pleas, 
with the filacer of the county into which -the summons issued ; or, in the 
Exchequer, in the appearance book in the office of pleas. 

The writ of summons, and other subsequent process upon the hill, differ 
from the process by original, in the following particulars : first, that they 
do not state the cause of action at large, but only require the defendant 
to answer the plaintiff generally, in a pica of trespass on the case, (accord- 
ing to the plea,) to his damage of, S^c. as he can reasonably shew that thereof' 
he ought to answer^; secondly, that they arc tested on the very return, 
and not on the quarto die post of the return gf each other ; thirdly, that 
they are made returnable on days certain, and not on general return days; 
and fourthly, that there need not be ffieen days between the teste and 
return of them. 

The mode of proceeding by distringas, against members of the house of 
commons, being found extremely dilatory and expensive, it was enacted 
by the statute 45 Geo* IIL c. 124* $ 3. that when any summons, or 
original bill and summons, fihall be sued out against any person having 
privilege of parliament, and no such affidavit shall be made and filed as 
therein is mentioned, if the defendant or defendants shall not appear at 
the return of the summons, or within eight days after such return, the 
plaintiff or plaintiffs, upon affidavit being made and filed in the projH^r 
court, of the personal s^vice of such summons, which affidavit shall be 


^ 4^. and sec Append. Chop. 

» Imp. K. B* 10 Ed* dia* Id. a Hod. 
290* and sae Apiiend. Chap. Vf. § 17, 18, 


® Append. Chap. VI. § 16. SI. 

^ 7d. § 20. and sec 4 East* 169. 

« Jd. § 22, Ac. 

f S Croinp. 3 Ed. 138, Tryc* 127. 
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filed gratisy may enter an appearance or appearances for the defendant 
or defendants, and proceed thereon, as if such defendant or defendants 
bad entered his or their appearance/* 

The defendant having appeared, or the plaintiff appeared for him ac- 
cording to the above statute, the plaintiff proceeds to declare against him*. 
The time allowed for declaring against a peer of the realm, or member of 
the house of commons, is the same as in other cases. But in assigning the 
breach in assumpsit, against a peer of the realm, the plaintiff must not 
charge the defendant with contriving and fraudulently intending, craftily 
and suhtilly to deceive and defraud him; for the house of lords have ad- 
judged it a very high contempt and misdemeanor, to charge a member of 
their house with any species of fraud or deceit 
All further proceedings against peers of the realm, and members of the 
house of commons, are the same as against other j>crsons*^; only it should 
be remembered, that as no capias lies against them, tliey cannot be taken 
in execution, unless where the judgment is obtained upon a statute sta- 
ple, or statute merchant, or upon the statute of Acton Burnel^, in which 
case a capias lies, even against peers of the realm. 


Declaring 
against peersL 
&c. 

Time for. 

Brciicli, in ns- 
mmpsU* 


Further pro- 
ceedings. 


In proceeding against a Vorporatum, the process should be served on Corporations, 
the Mayor, or other head officer ® ; and if the defendants do not appear, against, 

before or on the quarto die post of the return of the original, by an attor- 
ney regularly appointed, (for they cannot ai)pcar in person the next 
process is a distringas, which should go against them in their public ca- 
pticity s : and under this process, the sheriff may distrain the lands and 
goods, which constitute the common stock of the corporation K If they 
have neither lands nor goods, there is no ^vay to compel them to appear, 
at law or in equity *, but only in parliament ^ ; for it is a rule, that for a 
public concern, the sheriff cannot distrain any private person, who is a 
member of the corporation I 


* For the form of a note of appearance 
for, and beginning of a declaration by origi- 
nal against a peer, or member of the house 
of commons, see Append. Clinp. VI. § 10, 
11. and for the beginning of a declaration by 
Inllf against a member of the house of com- 
mons, after appearance, in C. P. scetV2. § S7. 
and for the entry of a bill and process against 
a member, to save the statute, in K. B. see 
ctf. § 28 . 

^ 2 Cramp, 8 Ed. 141. 

^ 8 Mod. 229. 

11 Ed«r. I. 

^ Sty. Rq). 867. Free, in Chan. 181. 1 


Chan. Cas. 206. 
f Jnle, 92. 

8 1 Vent. 351. 

^ Skin. 27. and see 1 Bot. 143. 178. 

* Id, 1 Vern. 122. Skin. 84. S. C. 2 
Vern. 394. Free, in Chan. 129. S. C. 

1 Chan. Cas. 204. 

‘ Bro. Abr. tit. Trespass, 135, 1 Vent. 
351. Cowp. 85. Sty. Rq). 367. contra g and 
see 1 Lev. 237. Finch Rep. 83, 4. S. C. 
And for the form of a note of appearance 
for, and beginning of a declaration i^ainst a 
cot^Htradonsee Apitead, Chap. VI, § 29, 39. 
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OF THE PROCEEKIK^ 

Tie statutes of Awe and ciy riot **, and black acts^ and various Other 
statutes^, on which the hundred were formerly liable for damages arising 
from malicious injuries to property, having been repealed by the statute 
7^8 Geo. IV. c. 27. the remedies against the hundred for damages occa- 
sioned by persons riotously and tumultuously assembling, for which alone 
the hundred are now liable, were amended, and consolidated into one act, 
by the 7 & 8 Geo. IV. c. 31. ; which commenced on the Jirst day of Jw/y, 
1827 By the latter statute " if any church or chapel, or any chapel for 
the religious worship of persons dissenting from the united church of 
England and Ireland, duly registered or recorded, or any house, stable, 
** coach-house, outhouse, warehouse, office, shop, mill, malt-house, hop- 
oast, bam or granary, or any building or erection used in carrying on 
any trade or manufacture, or branch thereof, or any machinery, whether 
" fixed or moveable, prepared for or employed in any manufacture, or in 
any branch thereof or any steam engine, or other engine, for sinking, 
“ draii^i ng, or working any mine, or any staith, building, or erection used 
in couaucting the business of any mine, or any bridge, waggon-way, or 
** trunk for conveying minerals from any mine, shall be feloniously de- 
molished, pulled down, or destroyed, wholly or in part, by any persons 
riotously and tumultuously assembled together, in every such case the 
inhabitants of the hundred, wapentake, ward, or other district in the 11 a- 
ture of a hundred, by whatever name it shall be denominated, in which 
any of the said offences shall be committed, shall be liable to yield full 

400. 457. 8 East, 173. 3 Moore, SIO. 1 
Brod. & Bing. 64. S. C. 1 Barn. & Crrs. 
304. 2 Dowl. & Ryl. 439. S. C. 2 Barn. & 
Cres. 254. 3 Dowl, & llyl. 489. S. C. 6 
Dowl. & Ryl. 10. 4 Barn. & Cres. 167. 6 
Dowl. & Ryl. 247. S. C. 4 Bam. & Cres. 
913. 2 Chit. P/. 4 Ed. 828. (a). Pratt Dig. 
tit. Jf/acX: AcU 

^ I Geo. 1. St. 2. c. 48. 6 Geo. I. c. 16. 
8 Geo. II. c. 20. 10 Geo. II. c. 32. (except 
$ 10.) n Geo. II. c. 22. $ 5. to the end. 13 
Geo. II. c. 21. 14 Geo. II. c. 6. 22 Geo. 

II. c. 46. § 34. 29 Geo. II. c. 36. § 6, 7, 8, 
9. 9 Geo. HI. c. 29. 86 Geo. III. c. 9. ^ 
3. to the end. 41 Geo. III. c. 24. (I/, JT.) 
52 Geo. III. c. ISO. 56 Geo. HI. c. 125. 
57 Geo. III. c. 19. $ 86. & 3 Geo. IV. c. 
33. And for cases determined on 6 Geo. I. 
c. 16. see n East, 349.; on 52 Geo. III. c, 
130. § 2. 1 Barn. 8c Aid. 146.; on 57 Geo. 

III. c. 19. § 38. 2 Stark. iVi. Prt. 504. 8 
DowL Sc RyL 96. 3 Bara. & Cres. 147. 4 
Dowl A Ryl. 778. S. C. ; and on 3 Geo. I V. 
c. 38. 4 Barn. & Cres. 913. 

* §SJ. 


* IS Edw. I. st, 2. c. 1, 2. 28 Edw. III. 
c. 11. 27 Eliz. c. 13. 8 Geo. II. c. 16. 22 
Oco. II. c. 24. For the proceedings in ge- 
neral on these statutes, see 2 Wms. Saund. 
5 Fd. 374, (1.) to 377. b. (12.) 423. (1.); 
and for the evidence in support of actions 
thereon, Peake Evid. 5 Ed. 295, &c. 2 PhiL 
Evid. 6 Ed. 209, &c. 

** 1 Geo. I. bt. 2. c. 5. § 4. & 6. For the 
proceedings in general on this act, see 2 
Wins. Saund, 5 Ed. 877. b, to 378. b.; for 
the form of a declaration thereon, 2 Chit. 
PL 4 Ed. 832. ; for the evidence in support 
of it, 2 Phil. E'nd. 0 Ed. 216.; and for cast s 
determined thereon, Doug. 699. 5 Durnf. & > 
East 14. 341. 7 Durnf. & East 496. I 
East 616. 636. 1 Price, 343, Holt m PrL 
201. 20S. (n). 1 Barn. & Aid. 487. 2 Chit. 
PL 4 Ed. $32. (a), and Moore Dig. tit 
JR&W. 

if , 9 Geo. l. ''e»22. For tlie proceedings 
in g«si«v4 on this act see 2 Wms. Saund. 5 
j878. 5. £. 4* e,; for the forms of decla^ 
ratiois^ thereon, 2 Chit 4 Ed, 828, 830. 
and for tnses detained on this act, 1 Durnf. 
A East^ 71. 2 Durnf & Bust 255, 3 East 
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compensation to the person or persons damnified by* the ofTenoe^ not 
only for the damage so done to any of the subjects thereinbefore enu- * 
mcrated^ but also for any damage which may at the same time be done 
“ by any such offenders^ to any fixture^ furniture, or goods whatever, in 
any such church, chapel, liouse, or other buildings or erections afore- 
" said.” 

Provided always, that no action or summary proceeding, as therein- On what condi- 
after mentioned, shall be maintainable by virtue of that act, for the 
" damage caused by any of the said offences, unless the person or persons 
“ damnified, or such of them as shall have knowledge of the circum- 
stances of the offence, or the servant or servants who had the care of 
the property damaged, shall, within seven days after the commission of 
“ the offence, go before some justice of the peace, residing near, and hav- 
ing jurisdiction over the place where the offence shall have been com- 
mitted ; and shall state upon oath, before such justice, the names of the 
offenders, if known, and shall submit to the examination of such justice, 
touching the circumstances of the offence, and become bound by rccog- 
nizance before him, to prosecute the offenders when apprehended ; Pro- limitation of 
“ vided also, that no person shall be enabled to bring any such action, actions, 

unless he sliall commence the same within three calendar months ^fter 
the commission of the offence 

The service of process, and mode of proceeding to judgment, in an ac- Service of pro- 
tion against the hundred, on this statute, are regulated by § 4. which orproew^ngto 
enacts, that “ no process for appearance, in any action to be brought by judgment, in ac- 
“ virtuo of that act, against any hundred or other like district, shall be 
** served on any inhabitant thereof, except on the high constable, or some 
one of the high constables, if there be more than one ; who shall, within 
seven days after such service, give notice thereof to two justices of the 
peace of the county, riding or division, in which such hundred or dis- 
trict shall be situate, residing in or acting for the hundred or district ; 
and such high constable is thereby empowered to cause to be entered 
an appearance in the said action, and also to defend the same, on behalf 
of the inhabitants of the hundred or district, as he shall be advised ; or, 
instead of defending the same, it shall be lawful for him, with the con- 
sent and approbation of such justices, to suffer judgment to go by de- 
fault ; and the person upon whom, as high constable, the process in the 
action shall be served, shall, notwithstanding the expiration of his oifice, 
continue to act, for aU the purposes of that act, until the termination of 
** all proceedings in, and consequent upon such action ; but if such person 
shall die before such termination, the succeeding high constable shall 
act in his stead.** 

And wherever the plaintiff in any such action shall recover judgment. Execution, 
whether after verdict or by default, or otherwise, no writ of execution 
" shall be executed on any inhabitant of the hundred, or other like dis- 


§ 3 . 
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ttiot> im <m sucli Ugh constable ; but the shed^^^ upon the reodpt of 
• the writ of execution^ shall (on payment of the fee of jfoe shillings, and 

no more,} make his warrant to the treasurer of the county, riding or 
divisioa, in which such hundred or other like district shall 1be situate, 
him to pay to the plaintiff, the sum by the said writ directed 
to be levied ; and such treasurer is thereby required to pay the same, 
as 'also any other sum ordered to be paid by him by virtue of that act, 
out of any public money which shall then be in his hands, or shall come 
into his hands before the next general or quarter sessions of the peace 
for the said county, riding or division ; and if there be not sufficient 
" money for that purpose, before such sessions, he shall give notice thereof 
" to the justices of the peace at such sessions, who shall proceed in the 
" manner thereinafter mentioned®.** 

Mode of re-im- For the purpose of indemnifying the high constable, and county trea- 
wnstebl^'for liis enacted, that if such high constable of the hundred, or other 

expences, in de- distrirr sut’dj shall produce and prove Iwfore any two justices of the 
^ding action, of the county, riding or division, residing in or acting for such 

" hundred or district, an account of the just and necessary expences, 
which he shall have incurred in consequence of any such action as aforc- 
" said, such justices shall make an order for the payment thereof, upon the 
treasurer of the county, riding or division, in which such hundred or 
district shall be situate ; and if, in any such action, judgment shall be 
given against the plaintiff, the high constable shall, in like manner, be 
" reimbursed for the just and necessary expences by him incurred in con- 
sequence of such action, over and above the taxed costs to be paid by 
the plaintiff in such case ; and if it shall be proved to any two such 
justices, that the plaintiff in the action is insolvent, so that the high 
“ constable can have no relief as to such taxed costs, such justices shall 
make an order upon the treasurer of the count}', riding or division, as 
Reimbursing aforesaid, for the payment of the amount of such taxed costs : And the 
county treasu- justices of the peace, at the next general or quarter sessions of the peace 
** to be holden for any such county, riding or division, or any adjournment 
thereof, shall direct such sum or sums of money as sliall have been paid, 
ar ordered to be paid, by the treasurer, by virtue of any such warrant or 
order as thereinbefore mentioned, to be raised on the liundred, or other 
like district, against the inhabitants of which any such action sliall have 
been brought, over and above the general rate to be paid by such hun- 
dred or district, in common with the rest of the county, riding or divi- 
sion, under the acts relating to county rates ; and such sum or sums 
idiaU be raised, in the maniter directed by those acts, and riiall be forth- 
“ ' with paid over to the treasurer 

Sumsnaiy . It being deemed expedient to provide a summary mode of proceeding, 

damage is rf small amount; the costs of an action in such case 

, * ^ contributing to the county rate, and in coun. 

, ' for the mode of reimbursement, tics of cities, and liberties, &c. not contribuU 

in idi^erties, not within any hundred, but ing thereto, see § 14<, lb. 
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gi^tly exceeding, in many infttani^> the amount of the damage; it ia dami^ does not 
enacted by the statute 7 & 8 Geo. IV. c* 31. ® that ahaU not be law- 
ful for any person to commence any action, against the inhabitants of 
any hundred, or other like district, where the damage alleged to have 
“ been sustained, by reason of -any of the offences in that act mentioned, 
shall not exceed the sum of thirty pounds : but the party damnified 
shall, within se^en days after the commission of the offence, give a notice 
in writing of his claim for compensation, according to the form of the 
schedule thereunto annexed, to the high constable, or some one of‘ the 
“ high constables, if there be more than one, of the hundred, or other like 
district, in which the offence shall have been committed;, and such high 
constable shall, mthin seven days after the receipt of the notice, exhibit 
the same to some two justices of the p^cc of the county, riding or divi- 
sion, in which such hundred or district shall be situate, residing in or 
“ acting for such hundred or district ; and they shall thereupon appoint 
a special petty session of all the justices of the peace of the county, 
riding or division, acting for such hundred or district, to be holdcn 
within not less than twenty, nor more than thirty days next after the 
exhibition of such notice, lt>r the purpose of hearing and determining 
any claim which may be then and there brought before them, on account 
of any such damage ; and such high constable shall, within three days 
“ after such appointment, give notice in writing to the claimant, of the 
** day and hour, and place appointed for holding such petty session, and 
shall, within ten days, give the like notice to all the justices acting for 
such hundred or district ; and the claimant is thereby required to cause 
a notice in writing, in the form in the schedule thereunto annexed, to 
be placed on the church or chapel dour, or other conspicuous part of the 
parish, township or place, in which such damage shall have been sus- 
tained, on two Sundays preceding the day of holding such petty session. 

And it shall be lawful for the justices, not being less than two, at such 
potty session, or any adjournment thereof, to hear and examine, upon 
oath or affirmation, the claimant, and any of the inhabitants of the hun- 
dred, or other like district, and their several ’ivitnesses, concerning any 
“ such ofience, and the damage sustained thereby; and thereupon the said 
'' justices, or the major part of them, if they shall find that the claimant 
has sustained any damage, by means of any such offence, shall make an 
“ order for payment of the amount of such damage to him, together with 
his reasonable costs and charges, and also an order for payment of the 
costs and charges, if any, of the high constable, or inhabitants ; and 
shall direct such order or orders to the treasurer of the county, riding 
“ or division, in which such hundred or district shall be situate, who shall 
" pay the same to the party or parties therein named, and shall be reim- 

bursed for the same, in the manner thereinbefore directed. And if any Penalty on high 

^ ^ ^ f cofistiiblC) tur 

" high eoitstable shall refuse or neglect to exhibit or give such notice as is neglect of duty. 

" required in any of the cases aforesaid, it shall be lawful for the Jiajty 

* § 0, 9, 10. and «ec stat. a Gw. IV, c. S3. 
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^ dumnifled to sue him for the amount of the damage sustained, such 
akuount to be recovered by an action on the c(tse, tc^ether with full 
" costs of suit.*' 

Where any of the offences, for which compensation is granted by virtue 
of that act, are committed in the county of a city or town, or in any sucli 
liberty, franchise, city, town or place, as either does not contribute at all 
to the payment of any county rate, or contributes thereto, but not as being 
part of any hundred, or other like district \ it is enacted, that " the inha- 
bitants thereof shall be liable to yield compensation, in the same manner, 
and under the same conditions and restrictions in all respects, as the 
“ inhabitants of the hundred ; and every thing in that act in any wise 
relating to a hundred, or to the inhabitants thereof, shall equally apply 
to every county of a city or town, and to every such liberty, franchise, 
city, town and place, and to the inhabitants thereof; and Where the jus- 
tices of the peace of the county, riding or division, are excluded from 
holding iuriwliclion in any such liberty, franchise, city, town or place, 
in ev'er;^ inch case, all the powers, authorities and duties, by that act 
given to or imposed on such justices, shall be exercised and performed 
by the justices of the peace of the liberty, franchise, city, town or place, 
in which such offence shall be committed ; and where the offence shall 
be committed in a county of a city or town, all the like powers, autho- 
rities and duties, shall be exercised and performed by the justices of the 
peace of such county of a city or town : And in every action to be 
brought, or summary claim to be preferred, under that act, against the 
inhabitants of a county of a city or town, or of any such liberty, fran- 
chise, city, town or place, the process for appearance in the action, and 
the notice required in the case of the claim, shall be served upon some 
one peace officer of such county, liberty, franchise, city, town or place : 
And all matters which by that act the high constable of a hundred is 
“ authorised or required to do, in cither of such cases, shall be done by 
'' the peace officer so served, who shall have the same powers, rights and 
remedies, as such high constable has, by virtue of that act, and shall be 
subject to the same liabilities ; and shall, notwithstanding the expiration 
'' of his office, continue to act, for all the purposes of that act, until the 
termination of all proceedings in, and consequent upon such action or 
claim ; but if he shall die before such termination, his successor shall 
" act in his stead*" 

III following up a writ of execution to its consummation, under the sta- 
tute of hue and cry, 8 Geo, II. c. 16. which the subsequent statute of 19 
Cteo. IL c. 84. S 6 . refers to, and adopts as the mode of proceeding in 
case of a penalty recovered liy the executor of a revenue officer killed in 
ptjpsuit of smugglers, against the inhabitants of the hundred, (or of a 
in 'Xenf), and which latter statute is not repealed by 7 & 8 Geo. 
IV. 01 ^ 97* it is sufficient for the sheriff, to whom the writ had been deli- 
me 4 to jpetuiti, even after the expiration of mfi/ days given him by the 
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act to return the writ, that he had delivered it to the justices of the peace 
of the hundred, 4*^. who are charged with the duty of directing the levy 
on the inhabitants, and that they had done nothing upon it ; and the court 
of King's Bench will not thereupon attach the sheriff, for not returning 
the writ, but the next proceeding is against the magistrates, to oblige them 
to do their duty*. 

* IS East, 5i4. 
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CHAP. VII. 


the Capias hy Originai., and Process ^ Odteawry, 
in the King’s Bench, and Common Pleas. 

At common law^ tlie defendant was not liable to be arrested^ upon mesne 
process^ for civil injuries unacc(ynpanied with force *. This immunity of 
the defendant’s person^ in case of peaceable though fraudulent injuries^ 
producing great contempt of the law in Indigent wrongdoers, a capias was 
allowed io arrest the person, in actions of account, though no breach of 
the pciice suggested, by the statutes of Marlhridge, (52 lien. III.) 
c. 23. and Westm. 2. (13 Ed. I.) c. II. in actions of debt and detinue, by 
statute 25 Edw. III. stat. 5. c. 17* and in all actions on the case, by statute 
19 Hen. VII. c. 9^ 

In ordinary cases therefore, if the sheriff return, on the original uTit, 
or process of attachment, that the defendant has nothing by which he can 
be summoned or attached, a capias may be sued out, in order to arrest his 
person And where a capias lies, it is now generally issued in the first 
instance, without previously suing out the original ^ ; in like manner as 
in Chancery, it was usual to issue the subpoena, without first bringing in 
the bill ^ The capias is a judicial writ, issued by the filacer, and directed 
to the sheriff or sherifiTs of the same county as the original ; commanding 
them to take the defendant, if he be found in their bailiwick, and safely 
keep him, so that they may have his body in court, at the return of the writ, 
to answer the plaintiff in the action : and it is usually called a special 
capias ad respondendum If the sheriffs return to this writ, that the 
defeudant is not found in their bailiwick, the plaintiff may have an alias 
or pluries capias, directed to the same sheriffs, commanding them, as before, 
or as oftentimes they have been commanded, to take the defendant «, &c. : 
or he may have a testatum capias, directed to the sheriffs of a different 
county, (and afterwards, if necessary, an alias or pluries testatum, capias,) 
suggesting that the defendant lurks and wanders in that county^. In 
any of these writs, if the defendant be within a liberty, it is usual to in- 
sert a clause of non omittas ^ ; which clause may be inserted in the first 
process : 8o that, under particular circumstances, it may be ncccsssary for 
tfa^ |>kintiff to have recourse to an alias or pluries testatum, non omittas, 

B Com. S9l. ^ Append. Cliap, VII. § 1. 

^ tit Pleader, S W. S. Glib. C. ® Id. § 3. 

F. 14. S Bke. Com. 279, &c. Kteph. H. 35. »» M § 4. 
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the rf any against the 

d&fmdant's person ; and commands the sheriffs^ as before, or as oftentimes 
they have been commanded^ not to omU by reason of any liberty, but to 
iake the defendant, See. it being testified thsA he lurks and wanders in their 
county. As an original writ cannot be issued ^ so there cannot be a capias, 
into a county palatine ; but on an originaL writ sued out in another county, 
a testatum capias may be issued into a county palatine \ for bringing in 
the defendant. In the courts of great sessions in Wales, by a late act pf 
parliament ^ writs may issue from one county to another. 

In a personal action, brought by two or more executors, there may be 
smnfnonsmd severame; that is, if one or more of them will not join with 
the rest in prosecuting the action, the court will issue a writ of summons 
ad sequendum simul^, and upon their non-«ppearance at the return of it, 
ivill give judgment of severance ^ so as to enable the rest to proceed with- 
out them. 

The process upon the original should be tested in the name of the chief 
justice, or senior judge of the court, if there be no chief justice. The 
capias should regularly be tested in term-time ; but not on a Sunday, or 
other dies mn juridicus : And where the plaintiff means to proceed to 
outlawry, the capias should be tested on the quarto die post of the return 
of the original the alias on the quarto die post of thc.return of th.o capitis, 
and the pluries on the quarto die post of the return of the alias s ; and 
there must be Jifteen days at least between the teste and return of 
each writ In the Common Pleas it is said, that suing out the capias, 
alias, and pluries together, is regular, and warranted by constant practice K 
And unless the plaintiff mean to proceed to outlawry, the capias may be 
tested before the original, and even before the cause of action accrued, pro- 
vided it be actually taken out afterwards | and it is not necessary, in other 
cases, that the alias or pluries should be tested on the quarto die post of the 
return of the preceding writ ^ : for as the mesne process never appears on 
the record, no error can be assigned therein ^ ; and the defendant cannot 
have oyer of it, so as to plead in abatement These several writs must be 
made returnable like the original, in the King's Bench, on a general return 
day ubicunque, or wheresoever the king shall then be in England, or, in 
the Common Pleas, before the king’s justices at Westminster, in the same. 


■ uifite, 105. 

^ Append. Chap. VII. § 5. 

® Stat. 5 Geo. tV. c. 106. § 13. 

** A{^nd. Chap. VII. § 7. 

* /d. $ 3. and see Bac. Abr. tit, Sumwums 
and Severance, F. 

f Trye, 191. 

* Wright and another v. , T. 44* Geo. 

III.K.B. 

To'c, 60. 3 Wils. 117. 1 H.Blac.82S. 
Iwt see the statutes 16 Car. I. c. 6. § 7, 21 
Geo. n. c. 48. § 5, Ante, 107. 

VOL. I. 


■ Barnes, 333. 

^ Wright and another v. — , T. Geo. 
III.K.B. 

‘ 3 Wlla. 454. 

Per Cur. E. 18 Geo. III. 3 Cromp.S 
Ed. S7,8. and 1 Bob & PuL S4S, S. 
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held irregular. 3 New Rep. C. P. 133. and 
see 5 Tnunt. 653. 1 Marsh, 399. S. C. 
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or tile n^xi term ; for where a whole term inteirene^^ belwe^ liie teste 
and return of the capias, it is null and void^t and a iestaium capms, by 
original, made returnable at Westminster, instead of " wheresoever, 5rc/' 
is irregular \ 

Amendment o£ The process by original may in general be amended, as well as the pro- 
cess by hill. Thus, leave has been given to amend a special capias, in one 
of the defendants’ names, in order that an application might be made to 
the master of the rolls, to procure a new original ^ So a special capias, 
omitting the Christian names of two of the defendants, was amended by 
inserting them, though there was nothing to amend by, on payment of 
costs**. If there be less than^/^e<?« days between the teste and return of 
process by original, it may be amended, in the Common Pleas*: And 
where a capias is made returnable on a day certain, instead of a general 
return day, that court will allow it to be amended, even after a rule nisi 
obtained to quash the wit for irregularity, on payment of costs So, 
where an attachment of privilege was returnable after the essoin day, and 
before the qua)io die post, instead of being returnable on a day certain in 
full term, an amendment was allowed, on payment of costs*?. But the 
courts will not in general allow an amendment of process, to the prejudice 
of the bail K 

Esti^i faci/is. When the defendant absconds, or keeps out of the way, so that he can- 
not be arrested or served with process, the plaintiff, on the return of non 
est inventus to the plurks capias, may have a writ of exigi facias, and pro- 

In joint action, ceed to OMf/an^ry * : Or, if there be several defendants in a joint action, 
and one of them abscond, or keep out of the way, the plaintiff may have 
a writ of exi^ facias against that defendant** ; and must proceed to out- 

t)oc 1 i||pr, after lawry against him, before be can go on against the others *. In declaring 
against A. upon a joint contract by A, and B. it is not enough to allege 
that B. was in due manner outlawed, without adding that he was outlawed 
in that suit And where, in a joint action against two, it appeared that 
one of the defendants hud been outlawed upon different process from that 
by which the other was brought into court, and no connexion was shewn 
between the several writs of capias against each, as referable to the same 
or^nal; as where one was outlawed upon process by origiml, tested the 
10th April, returnable on the first return of Easter term, and continued 
regularly do\vn to the time of the outlawry, and the other was arrested on 
a special testatum capias, issued on the 24th April in Hilary vacation, to 
which bail was put in, and the plaintiff declared against him alone. 


* S Blac. Rep, 845. S Wils. 841. S. C. 

, * I Chit, Rep, 38S. 

* 7 Bumf. A Easi 289^ and see 1 Bos. & 
FuL 481« 2 Bos. & Pul. 109. 

^ 2 Stfdik R. S92. 

* 3 Was/454. 2 Blac. Rep. 918. S. C. L 
i ii; Bke, 201, 1 Bos. & PuL 342. 

f 5 TaUftt, 85$. 1 Marsh. 390. S. C 
Moore, 113. 3 Broil A Bing. 25, 


^ 2 New Rep. C. P. 135. Wood and others 
Hindley, 57 Geo. III. K.B. 1 Chit. Rep. 
92$, and see id, 374. 

> 3 Blac. Com. 288. Glib. C. P. 15. 
k Tiye^ 155. 

* 1 Str. 473. I Wils. 78, 2 Str. 1269. 1 
Blac. Rep. 20. 4 Bro. Pari. Cas. 604, S. C. 

’^B East, 144, but see Co. Lit 126. b, 
352. b. 
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Qll^gifkg £be outlawry of the other defen^nt in the same suit ; the court 
of King^O Bench set aside the declaration for irregularity ^ But an aUe« 
gation that a co-defendant was by due course of law outlawed^ at the suit 
of the plaintiff^ in thix pica and suit, is sufficient, without a prmt paiet 
per recordum *». 

Outlawry, in civil actions, is putting a man out of the protection of the Outiawiy, in 
law, so that he is incapable of suing for the redress of injuries, and may ^j^t^andwiieu 
be imprisoned : and he forfeits thereby all his goods and chattels, and the 

* » t • • consenuences. 

profits of his lands ; his personal chattels, immediately upon the outlawry, 

and his chattels real, and the profits of his lands, when found by inqui- 
sition ^ So penal were the consequences of an outlawry, that until some 
time after the conquest, no man could have been outlawed except for felony, 
the punishment whereof was death : But in Braclon*s time and some- 
what earlier, process of outlawry was ordained to lie in all actions vi ek 
armis : and since, by a variety of statutes, (the same as introduced the 
capias,) process of outlawry lies in account, debt, detinue, and divers other 
common or civil actions ^ 

If the defendant be a woman, the proceeding is called a tvaicer ; for Waiver of 
as women were not sworn to the law, by taking the oath of allegiance in 
the Icet, (as men anciently were, when of the age of twelve years or up- 
wards,) they could not properly be outlawed, or put out of the law, but 
were said to be waived, that is derelictas, left out, or not regarded And 
for the same reason, an infant cannot be outlawed under the age of twelve 
years 

Outlawry is either upon mesne process before, or upon process after Upon nficsne 
judgment*'. Upon wicawc process, the plaintiff cannot proceed to out- 
lawry, unless the action were commenced by original writ * ; nor can the 
defendant be outlawed after judgment, unless the action were so com- 
menced: therefore, where the defendant was outlawed after judgment, in 
an action commenced by hill of privilege, it was holden that process of 
outlawry did not lie, as there was no capias in the original action K After After judgment, 
judgment, the plaintiff may -have an cxigi facias, and proceed to outlawry, 
upon the return of non esi inventus to a writ of capias ad satisfaciendum, 
without an alias or plnries * ; because the defendant, having been already 
in court before judgment, and having conusance of the debt, ought to 
pay it on the first suing out of the capias, and his not performing the 
judgment is a contumacy, for which he is put out of the king’s protection* 

And no writ of proclamation is required upon an exigent after judgment, 

but only upon mesne process In the Common Pleas, the defendant may In C. P. on 

“16 East, I. «Co. Dt.l28.a. 

7 East, 60. h Ttye, 77. 

1 Salk. 396. 1 M‘Clcl.& Y. 196. » 1 Sid. 159. 

Bract, lib, V. p, 425. k 1 Leon. 829. Cro. Eliz. 216. 

* Co. Lit. 128. b. Trye, 79. Gilb. C. V, * Gilb. C. P. 17. Trye, 77. 124. 

1 5. Fort. 37. Cro. Jac. 570, 7. 

f Lit. § 186. Co. Lit. 122. b. Tr>e, 66. 
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te DiUthwcd on a comm original, in tre»jpnci'qmre cfhucum jregit, o/r on 
a ^pedial original, adapted to the nature ‘ of the aOtioh •. But, in the Ex- 
chequer, the defendant cannot be outlawed ; as the plaintiff cannot pro-* 
c<^ therein by original UTit^. 

The writ of facias is a judicial writ, made out by the flacer, as 
clerk of the exigents S in the King^s Bench, or by the ex^nier in tlie 
Common Pleas, and directed to the sheriff of the county where the action 
is laid ^ ; commanding him to cause the defendant to be required from 
county court to county court, or from husting to husthg, if in London ®, 
that is, at five tnicccssive ^ county courts or hustings, until he be outlawed, 
if he do not appear, and if he appear, to take him e, This writ should 
be tested on the quarto die jmt of the return of the pluries capias before, 
or of the capias after judgment : and if there be not fve county courts 
between the teste and return of it, there issues, upon the sheriff’s return 
thereto**, an exigent de noro^ with a clause (whence it is called an allo- 
catur exigent^) directing the sheriff to allow the several county courts, 
at which the defendant has been already required *. The writ of exigent 
upon an outlawry, must be in the hands of the sheriff, at the time the de- 
fendant is demanded ; and therefore, where a sheriff returned to a wiit of 
exigent, and aUocatur exigent, that he had demanded a defendant at the 
hustings, upon Jive several days, on three of which the writs could not by 
possibility have been in his hands, the court held that the returns were 
irregular \ In the Common Pleas, no exigenter shall receive any pluries 
capias, in order to make an exigent or proclamation thereon, before the 
same is signed or stamped by the clerk of the warrants, or his deputy, to 
the end it may thereby appear that the warrants of attorney therein are 
duly filed * : and therefore the practice in this court is, to take the pluries, 
when returned by the sheriff, with a warrant of attorney, to the clerk of 
the warrants, who will mark it, on being paid for filing the warrant ***. 

In addition to the exigent, a writ of proclamation ** was introduced by 
the statute 6 Hen. VIII. c. 4- which, except in London or Middlesex, 
required it to be directed to the sheriff of the county of which the defend- 
ant was called or described in the original, for there he was supposed to 
dwell ,' and if he did not in fact dwell there, he might have avoided the 
outlawry, by the statute of additions^: And where the exigent was 
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directect into London or Middlesex , and the defendant called therein 
" late of London or Middlesex,'* but did not dwell there, the writ of pro- 
clamation was required to be directed to the sheriff of the county where 
the defendant was dwelling at the time of the exigent awarded^ or if, the 
king’s writ did not run there, to the sheriff of the next adjoining county. But 
the writ of proclamation is at present governed by the statute 31 Elia. c. 3. 
§ 1 . which enacts, that “ in every action personal, wherein any writ of 
exigent shall be awarded out of any court, a writ of proclamation shall 
be a^varded and made out of the said court, having day of teste and re- 
turn as the said writ of exigent shall have, directed and delivered of 
record to the sheriff of the county where the defendant, at.tlic time of 
the exigent so awarded, shall be dwelling ; which writ of proclamation 
shall contain tlic effect of the same action : And that the sheriff of the 
county, unto whom any such writ of proclamation shall be delivered, 
shall make three proclamations, one in the open county court, another 
at the general quarter sessions of the peace, in those parts where the de- 
“ fondant at the time of the exigetil awarded shall be dwelling, and the 
third, one month at the least before the qumto exact us by virtue of the 
said writ of exigent, at or near the most usual door of the church or 
chapel of that town or parish where the defendant shall be so dwelling ; 
and if the defendant shall be dwelling out of any parish, then in such 
place as aforesaid, of the next adjoining parish in the same county, and 
upon a Sunday, immediately after divine service, and sermon (if there 
Ije one), and if there be no sermon, then forthwith after divine service ; 
And that all outlawries had and pronounced, wlitercupon no writs of 
proclamations shall be awarded and returned according to the form of 
this statute, sliall be utterly void and of none effect®.” This writ 
^should have tlic same teste and return as the exigent ; and if the defendant 
rcside^n a different county from that into which the exigent issued, the 
writ is called ^foreign proclamation \ The sheriff’s return to this writ is, 
that he has caused the defendant to be proclaimed ; and that either gene- 
rally, according to the effect of the statute or specially, setting forth the 
times and places when and where the proclamations were made •*. But 
where the proclamations returned by the sheriff, could not by possibility 
have boon made betii een the day of issuing the writ and the day of the 
return, inasmuch as there was no county court or general quarter sessions 
of the peace held, at which the defendant could have been proclaimed, 
while the writ was running, the court seemed to think that the proceed- 
ings were irregular When the exigent and writ of proclamation are re- 
turned, they should be taken to the ^filacer, in the King’s Bench ; but, in 
the Common Pleas, tlie exigent is taken to the clerk of the outlawries, and 
the writ of proclamation filed with the exigenter. 
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01^ OUTt^AWItlf; 

Upon the defendant's being pnt in exigent, he is either tftken by the 
sheriff^ appears voluntarily, or makes dcfiiult If he be takm, hemther 
remains in custody of the sheriff, or gives bail, Arc, as upon a omimon ar- 
rest. Formerly, if the defendant had appeared voluntarily, at any time 
before the return of the exigent *, or quarto die jtost of the return in the 
Common Pleas S he might have obtained a writ of mpersedeas ^ from the 
JUacer, as clerk of the supersedeases ® in the King's Bendi, or from the 
cxigenter in the Common Pleas, On entering a common appearance of the 
term in which the exigent issued In the Common Pleas, the super ~ 
sedeas is itself an appearance, if delivered to the sheriff before the quarto 
die post of the return of the exigent ^ : And, in that court, after the return 
of the exigent, but whilst it remained in the sheriff's hands, and before 
the defendant was returned outlawed, the court made a rule, that a su^ 
persedeas to the exigent should be allowed, on payment pf costs ^ This 
practice of granting a supersedeas still continues, in cases which do not re- 
quire speria/ bail. But upon a question agitated some years ago, in the 
court of King'i> Bench, whether, in a case originally requiring specialh^il, if 
the defendant stand out to an exigent s, he can come in and appear to the 
exigent, without putting in special bail, it was ruled by the court, that there 
ought to be special bail. It would be very unreasonable, they said, that the 
defendant should gain an advantage, by standing out till process of out- 
lawry : He certainly ought not to be in a better condition then, than if he 
liad appeared at first : " And accordingly the direction given was, that the 
filacer should not issue a supersedeas, till the defendant had put in special 
bail^. So, in the Common Pleas, it is a rule, that where the defendant 
shall abscond to avoid being arrested, and cannot be arrested, although the 
plaintiff shall bond Jide have used his best endeavours for that purpose, a 
shall not be issued, to stay the proceedings to an outlawry, unlesa 
the defendant shall have first put in special bail ; and that the writ^f su- 
persedeas thereupon issued, in case special bail shall not afterwards be per- 
fected according to the course of the court, where special bail is required 
upon arrests, shall be void, and of no effect to stay the plaintiff's pro- 
ceeding to the outlawry : but the same may be gone on with, from the 
time of such default, as if no appearance had been entered or special bail 
filed, and shall not be deemed irregular or erroneous, by means of such 
interruption of the proceedings, by putting in, and not afterwards per- 
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If tbe ^defendant be neither arrested nor appear, but make default, at Juilgment of 
successive county courts or hustings, he is outlafoed if a man, or if a 

^ ^ ^ wnvcr* 

woman she is tpaived, by the judgment of the car&ners, or of the recorder 

in London^; and the judgment of outlawry being returned by the she- Cajms w/foga- 
riff upon the exigent, the Jilacer, who acts as clerk of the outlawries in 
the King’s Bench **, will make out a writ of capias utlagaium, which is 
either general or special S and may be issued into any county, without a 
testatum^; nor is there any occasion, upon an outlawry after judgment, 
to revive the judgment by scire facias, after a year and a day ®. But, 'in 
the Common Pleas, a writ of capias utlagaium cannot be sued out and 
tested after the death of the defendant ^ And where the judgment of 
outlawry was entered after the plaintiff’s death, the court held, that a 
capias utlagatum could not regularly be issued, without reviving the 
judgment s. 

By the general writ of capias uilagatum, thn sheriff is commanded, Ct'ncraUonnof. 
that he do not omit, by reason of any liberty of Ins county, but that he 
take the defendant, if he be found in his bailiwick, and him safely keep, 
so that he may have his body in court, on a general return day, where- 
soever, Sue* in the King’s Bench, or, in the Common Picas, before the 
king’s justices at W csimmster, to do and receive what ike court shall 
consider (f him The defendant being taken by the sheriff on this 
writ, either gives bail to appear and reverse the outlawry ; or remains in 
custody, until he actually reverse it, or obtain a charter of pardon, or be 
relieved under an insolvent act K 


At common law, the defendant could not have been bailed, when taken 
by the sheriff on a capias utlagatum and this case is particularly ex- 
cepted out of the statutes 23 Hen. VI. c. 9. and 13 Car. II. stat. 2. c. 2. 

, § 4. by the latter of which statutes it is expressly declared, that “ no 
sheriff, &c. shall discharge any person or persons, taken upon any writ 
“ of capias utlagaium, out of custody, without a lawful supersedeas first 
** had and received for the same But now^ by statute 4 & 5 W. & M. 
c. 18. § 4, 5. if any person, outlawed in the court of King's Bench, 
other than for treason and felony, shall be taken and arrested, u|x»n any 
" capias utlagatum out of the said court, tlie sheriff making the arrest 
may, in all cases where special bail is not required hp the said court, take 
an attorney’s engagement under his hand, to appear for the defendant, 
and reverse the outlawry ; and may thereupon discharge the defendant 
from such arrest : and, in those cases where special bail is required by 
the said court, the said sheriff shall and may take security of the defend- 
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penalty of double the for ivhich^ apOoial bail is required> and no 
more, for his appearance by attorney in court, at the return of the writ, 
** and to do and per^rm such things as shall be required by the same 
court; and after such bond taken, may discharge the defendant ficom 
the said arrest : Or, in case the defendant shall not be able to give se« 
" curity as aforesaid, b^ore the return of the writ, he shall and may be 
" discharged, whenever he shall find sufficient security to the sheriff, for 
his appearance by attorney in the said court, at some return in the en- 
“ suing term, to reverse the outlawry, and to do and perform such otlier 
" thing and things as shall be required by the said court This statute 
has been construed not to extend to criminal cases ; at least to misdemeanors, 
after conviction ^ : And even in civil cases, the defendant cannot be bailed, 
where he was not bailable upon the process to outlawry ^ ; for it was the 
design of the statute to put him in the same condition as if he had not 
been outlawed t and therefore he is not bailable, when taken upon an out- 
lawry ^ifler jodgment. Neither, upon this statute, will the court on 
motion restore goods taken upon a special capias utlagaluni / but they 
will of course be restored, upon the reversal of the outlawry A bank^ 
rnpt having been arrested after outlawry, and a levy made on his goods by 
the sheriff, under a special writ of capias utlagaium^ the court of King's 
Bench would not relieve him on motion, in a summary way, from such ar- 
rest and levy, except upon the terms of appearing to the action, and putting 
in and perfecting special bail ; although the plaintiff had also proved her 
debt under the commission, and received a dividend, after which she com- 
menced her action for the balance And it seems, that bankruptcy and 
certificate are no grounds for discharging a prisoner in custody on a capias 
uilagatum 

When there is no affidavit of a bailable cause of action, the sheriff is au- 
thorized, by the statute, to discharge the defendant, on an attorney's 
undertaking to appear and<rcverse the outlawry: But where an affidavit 
has been made, he aught not to be discharged, without giving the security 
required by the statute ; whidi is not a common bail bond, but a bond, 
with one or more sufficient surety or sureties, for appearance by attorney 
at the return of the writ, and to do and perform such things as shall be 
required by the court ** ; that is, to put in and perfect bail to a new action, 
plead within a limited time, put the plaiiitiff in the same condition, and 
such like matters K And it is not necessary that the affidavit should be 
made before the outlawry ^ nor the sum sworn to indorsed on the capias 
utiagatum * ; but it is sufficient, if there be an affidavit before the defend- 
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nnt is disi&aiged: the court having determined, that process of outlawry 
h not within the statutes for preventing frivolous and vexatious arrests 
By the special writ of capias uilagaimn^ the sheriiF is commanded^ not 
only to take the defendant, as by the general writ, but also to inquire, 
by the oath of honest and lawful men of his county, what goods and 
chattels, lands and tenements, he hath, or had on the day of his out- 
** lawry, or at any time afterwards ; and by their oath to extend and 
appraise the same, according to their true value ; and to take them into 
the king’s hands, and safely keep them, so that he may answer to the 
king for the true value and issues of the same ; maldng known what 
" he shall do thereupon to the court, on the return-day^.” Upon this 
writ, the sheriff is to impanel a jury, who are to make inquiry of the 
goods and chatieU of the defendant, including his dehts^ or choses in ac- 
tion, and also of his leasehold and freehold lands and tenements ; to ap- 
praise the goods, and to extend or value the lands, &:c. But they have 
nothing to do wfth his copyholds^, or trust property ®. Witnesses may be 
subpoena* d to attend the execution of the inquiry; and when made, the 
sheriff is to take possession of the goods and chattels of the defendant, and 
of the leasehold tenements in his own occupation^: But he must not oust, 
or disturb the possession of his tenants s • and can only take the issues or 
profits of his freehold tenements \ The inquisition should set forth, with 
convenient certainty, the appraised value of the goods; the particulars of 
the debts ; of what lands, See, the defendant is seised or ])ossessed, the 
different parcels, in whose tenure, and of what annual value, beyond re- 
prizes But the inquisition, being merely an officc^of instruction or i/i- 
formation, does not require so much certainly as an office of intituling 
And if the lands, &c. be undervalued, there may be a melius inquirendum \ 
When the special writ of capias utlagatum is returned, it should be de- 
livered, with the inquisition annexed, to the flaccr, as clerk of the exi^ 
gents and outlawries^ in the King’s Bench, or to the clerk of the outlaw- 
ries in the Common Pleas, and afterwards filed In the office of the cusios 
hrevium^; whence a transcript is sent into the Ej^chequer®. Out of 
this latter court there issues a venditioni exponas, to sell the goods a 
scire facias, to recover the debts and a levari facias, to levy the issues 
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$sdpi*ofits; under which Idtter writ, the Ifluy take net enly the 

rent and moveables of the .party outlawed^ but also the catt^ of ^ stranger, 
levant and c&uehant on the lands extended In aid of these wrlts^ a hill 
may be exhibited in the Exdbequer^ against the outlaw, to compel a dis- 
covery of his real and personal estate, &c. either by the plaiiitiiF, to enable 
him to take out execution, m* by the attorney general, on behalf of the 
crown ^ And it is said to be the course of that court, upon an outlawry, 
to prefer an information, in the nature of a trover and conversion, against 
him that hath the goods of the party outlawed 

The money raised by the sheriff, under these writs, belongs to the 
crown ; but the plaintiff may have it paid to him, in satis&ction of his 
debt and costs, by applying to the court of Exchequer, or lords of the 
treasury : and he may also, upon petition ^ to the lords of the treasury, 
obtain a lease or grant, under the Exchequer seal, of the, king’s right to 
levy the profits ®. If the money raised by the sheriff do not exceed the 
BUIE of r#ounds, the court of Exchequer, on motion, will order it to be 
paid to the plaintiff. But if it exceed that sum, the plaintiff must peli^ 
turn for it to the lords of the treasury ; stating the amount of his debt, a 
short abstract of the proceedings, with the expenses he has been put to, 
and praying, in respect thereof, that the attorney general may be autho- 
rized to consent, on behalf of the crown, that the money remaining in the 
sheriff’s hands may be paid over to the petitipner This petition is re- 
ferred, by the lords of the treasury, to their solicitor s ; who should be 
fumislied with a certificate of the proceedings from the clerk in court **, 
and an affidavit *, sworn before a baron, of the amount of the debt and 
costs ; whereupon he will make his report S which should be filed with 
the clerk of the treasury. A warrant is then issued, under the king’s 
sign manual, for the attorne^^gencral to give his consent to an order, pur- 
suant to the prayer of the petition* : ujion which a motiwe is made in the 
court of Exchequer; and, the attorney general consenting, an order is 
framed accordingly ®. This order must be engrossed, and put under seal, 
with a snhpcena^ annexed to perform it; and the sheriff being served 
therewith, must pay over the money, or will be liable to an attachment 
Having thuvS shewn the consequences of an outlawry, I shall proceed to 
consider the mode of reversing it, where the party outlawed comes in 
gratis, or in consequence of an arrest upon the capias ntlagatum. There 
are two ways of reverring an outlawry; 1st, by writ of error returnable 
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coram nobU *, or vobis^; 2dly, motkm, founded on a plea, averment S 
or suggestioi^ of some matter apparent, as in respect of a rupersedeaa, 
omission of process, variance, or other matter apparent on the record : and 
yet, in these cases, some have holden, that in another term, the defendant 
is driven to his writ of error. But for any matter of fact, as death, im- 
prisonment, service of the king, &c. he is driven to his writ of error, 
unless it be in the case of felony, and there in favorem vitas he may plead 
it. And there is an old rule of court, in the Common Pleas, that a writ 
of error shall not he allowed, nor any record removed, or Avrit of de non 
7nolestando or su^sedeas granted, before some manifest error be shewn to 
the court, in term time, or in vacation to some of the justices, and by tlicm 
allowed It seems, however, to be discretionary in the courts to relieve 
by motion, or put the parties to a writ of error ; and of late years they 
have gone further than heretofore upon motion, the more effectually to ex- 
pedite justice, save expence, and preserve the credit and character of the 
defendant . 

It was not formerly usual for the courts to reverse an outlawry upon for error in facu 
motion, for error in fact ; the defendant being put to his Avrit of error for 
reversing it But noAV, where it appears by affidavit, that he was im- 
prisoned or beyond sea at the time of the exigent awarded, the courts, 
for avoiding circuity, will reverse the outlawry upon motion. So, it was 
reversed by the court of Common Pleas, although it was sworn, that the 
defendant went beyond sea, in order to avoid the process And where, 
on error to reverse an outlawry, the error assigned Avas, that before and at 
the time of awarding and issuing the exigi facias, the plaintiff in error 
Avas in parts beyond the seas, and the defendant pleaded, that before the 
awarding and issuing of the cxigl facias, the plaintiff in error, of his fraud 
and covin, and in order to defeat the defen^nt in error of the means of 
recovering his just debt, and for the purpose of avoiding the outluAvry 
when the same should be pronounced, voluntarily left tlje realm of Eng- 
land, and went into parts beyond the seas, and, of such his fraud and covin, 
did voluntarily stay and remain in parts beyond the seas, until after the 
awarding of the exigi facias, and pronouncing of the outlaAvry, whereupon 
issue Avas joined, and found for the defendant in error; the court of 
King's Bench held, that tliis plea was not an answer to the assignment 
of error, and that judgment of reversal of the outlawry should he entered 
for the plaintiff in error, non obstante veredicto But, in a late case *, 
the court refused to set aside an outlaAvry upon motion for irregularity, 
against one of several defendants, Avho was a foreigner and resided abroad, 

® Tiye, 74. Append. Cliap. XLIV. § 4. 83 Xaunt. 141. 

^ Append. Chap. XLIV. § 5, 6. ^4 Taunt. 691. 1 Maule & Sel. 409, and 

' Ttye, 69. 118. Tltes. Brev. 60. and see see Barnes, 325. 

Append. Chap. VII. § 35* * 4 Taunt. 691. but see 2 Car. & P. 125. 

“ 11. T. 24 Eliz. § 4. C. P. 129. (a). 182. 

® Barnes, 324, 6. k 5 Bam. & Cres. 314. 8 Dowl. & %h 

f Carth. 459. 1 Ld. Rayni. 349. S. C. 2 208. S. C. 

Str. 1 178. 1 WiU. 3. 8. C. JJanwn, 319, SO. < S Moore, 66’?. « TaunU 616. S. C. 

3S6. IS £«ct, «SS. 




Bvidenee of out- 
J|aw being 
abroad. 


Ap]icaraiicc, in 
jHirson or by 
attorney, to ro- 
vtarse outlawry. 


Special ball, on 
reversing it, for 
want of procla- 
mations. 


before he had appeared. On a writ of error to rem«e an outlawiy, issue 
being joined on an assignment tliat the outlaw was bapond at the 
tijxie of suing out the writ of exigent, and thence until the time of pro- 
nouncing the outlawry, and the plaintiff in error having proved the previous 
proceedings, and that the outla%v was abroad at the time of suing out the 
exigent, the court of Common Pleas held this to be sufficient^ without 
proving the time when the judgment of outlawry was pronounced, or that 
the defendant was then abroad But where the defendant was described 
in an original wit, as T. B. of C. in the county of N., and, upon a writ 
of error brought to reverse the outlawry, the error assigned was, that 
T. B. was not, before or at the time of issuing the original writ, of or 
conversant in C. aforesaid, and that there was not any town, hamlet or 
place, of the name of C. in that county ; to which the plaintiff pleaded, 
that he prosecuted his writ, wth intent to declare upon a bond made by 
the defendant, by wliich he was described as T. B. of C. in the county of 
N. ; tlu' oourt held, that this was an estoppel, and affirmed the judgment 
of outhuvry K 

At common law, the party outlawed must have appeared in person, in 
order to reverse an outlawry ; it not being deemed sufficient fur him to 
appear by attorney But now, by statute 4 & 5 W. & M. c. 18. § 3. 
for tlie more speedy and easy reversing of outlawries in the court of King s 
Bench, no person outlawed therein, for any cause matter or thing what- 
** soever, treason and felony only excepted, shall be compelled to come or 
apjMiar in person in the said court, to reverse such outlawry ; but shall 
or may appear by attorney, and reverse the same without bail, in nil 
cases except where special bail shall be ordered by the said court.” An 
attorney therefore, making an affidavit to support a motion to set aside 
an outlawry, against a defendant who lias not appeared, must shew that 
he is authorized to act for the defendant 

Before the allowance of a writ of error, or reversing an outlawry, by 
plea or otherwise, for want of proclainalions, the statute of Elizabeth ® re- 
quires, that the defendant in the original action shall put in bail, not 
“ only to appear and answer the plaintiff in a new action, to be commenced 
for the cause mentioned in the former*’^, but also to satisfy the condemn- 


® 5 Taunt. 309. 1 Marah, 68. S. C. and 
see Car. & P. 135. Hy. & Mo. 339. 

s. c. 4- 

^ 6 Barn. & AM 683. 1 Dowl. & Ryl. 
328, S. C. 

’ CfO. Jac. 468. Trye, 71, 8. 2 Salk. 
496r la the case of ^Fremh v. Moore, M. 
45 Qeo, in. K. B. it was dctermii^d, tliat 
the- defeKltdant must appear, before he con 
TOi^e to reverse an outiewry : And this case 
recognized by ibebourt, in that of 8um~ 
14 Bast^ 536. end see 2 
$loe|ja ^*7. oXcQfd* But in the case of 
V. 1 Bar% AM 132. Uie 


court held, that the defendant need not ap- 
pear, before he moves to reverse on out- 
lawry’ : for until it be reversed, no writ ex* 
ists, to which he can appear. 

^ 3 Dowl. & ItyL 55. and sec 3 Barn. Se 
Cres. 736. 5 Dowl. & Hyl. 625. S. C. ac- 
cord, 

‘ 31 £Uz. c. 3. $ 3. 2 Salk. 496. 

^ The reason seems to be, that the process 
is determined by the outlawry ; and conse- 
quently the plaintifl* cannot declare upon it, 
but must bring a new action. Cro. Kliz. 
767. but see March, 9. 4* Chap. 

XVII. 
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«tion, if the pkiiitiff shall begin his suit before the eftd of two 
next after allowing the writ of error, or othmrise avoiding the said out- 
« lawry »/' On reversing the outlawry, for any other error in law besides For oiher errors, 
the %vBnt of proclamations, it was long unsettled, whether the defendant 
should be obliged to put in sjyccial bail. In the earlier cases upon the 
subject, it was determined that he should'*: But there arc cases to the 
contrary, in the time of Holij Ch. J.®; and in one of them*' it is said, 
that if the party outlawed come in gratis, upon the return of the exiger^t, 
ftc. lic may be admitted by motion to reverse the outlawry, for any other 
cause than want of proclamations, without putting in bail ; but if he come 
in by cepi corpus, he shall not be admitted to reverse it without appearing 
in person, as in such case he was obliged to do at common law, or putting 
ill bail with the sheriff for his appearance upon the return of cepi corpus, 
and for doing what the court shall order. In two subsequent cases ® how- 
ever, special bail was put in, upon reversing the outlawry, for errors in 
law, though it does not appear but that the party came in gratis. At 
length, in the case of Serecold v. Hampson the court, upon considering 
the words of the 4 & 5 W. & IVI. c. 18- § 3. which empowers the outlaw 
to appear by attorney, and says, the outla^vry shall be reversed ^vithoiit 
bail, in all cases except where special bail shall be ordered by the court," 
declared they were of opinion, they had a discretiouary po^ver to require it 
or not ; and that the want of an affidavit before the outlawry was no ob- 
jection «, because that is only requisite to warrant an arrest : and though 
the 31 EUz. c. 3. § 3. be the only act that expressly requires bail, it is 
not to be thence inferred, that in other cases it ought not to f)e insisted 
on ; for that act makes a new error, and the bail upon it is absolutely to 
pay the condemnation money. And accordingly, it is now settled, that 
on reversing an outlawry, for any other error in law besides tlie want of 
proclamations, bail is common or special, in like manner as upon the arrest. 

Where special bail is required, it need not be put in before the allow- Whew put in. 
ance of the writ of error ; but it is well enough, if put in at any time be- 
fore the reversal And in a late case it %vas determined, that upon a Form of recog- 
WTit of error prosecuted by the defendant in person, to reverse an out- 
lawry, in a civil action, for a common law error, the recognizance of bail 
is to be taken in the common alternative form, to pay the condemnation 
money or render the principal, and not absolutely to pay the condemnation 
money ', as in the case of reversing an outlawry upon the statute 31 Eliz. 


® R. M. 12 Geo. I. C. P. accord. And 
see 3 Darn. & Cres. 529. 5 Dowl. & Ryl. 
302. S. C. but see 2 Darn. & Cres. 353. 3 
Dowl. & RyL 575. S. C. 

^ Lit. Rep. SOJ. Garth. 459. 1 Ld. 
Raym. S49. S. C. Gilb. C P. 19. 

^ 12 Mod. 545. I Ld. Raym. 605. S. C. 
2 Salk. 496. 

^ 2 Salk. 496. 

^ JFall 4* IVaUon, K 12 Geo. L cited in 


1 Wils. 4. Martin ^ Duckett, 2 Str. 051. 2 
Barnard. K. B. 298. S. C* 

' 2 Str. 1178, 9. 1 Wils. 3. S, C. and 

for a fuller note of this case, see 12 Ka&t, 
624. in notis. 
s Jnte, 136, 7. 

h 1 Ld. Raym. 605. 2 Str. 951. 2 Pnr- 
nerd. K. B. 296. S. C. 

* 12 East, 622. 4 Taunt, 691. acrord. 
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c# 3/liw want of piwlanmtidns ®. Andthou^ in tiiat case it was said, 
tlial if a party ask of the court to interfere by modon/^^ere )|e has no 
r%ht to their interference, but only upon error brought, they may impose 
upon him what terms they think just, yet in a subsequent case, the court 
of King's Bench, upwi motion, reversed the outlawry of the defendant in 
a civil suit, on account of his being beyond sOa at the time of the exigent 
awarded, upon his patting in bail in the alternative, and paying all costs; 
including any ^"hich might have been incurred in the court of Exche^ 
In C. P. qiier^. So, in the Common Pleas, where the defendant is of right en- 
titled to reverse the outlawry on error brought, the court in general will 
relieve him on motion, without imposing any other terms than payment 
of costs, and putting in special when necessary, or rendering the de» 
fendant ® : And the recognissance of hail in that court, which is in the 
alternative, to pay the condemnation money or render the defendant, as 
in the King's Bench, may be taken in the original cause Where an 
outlawrv was reversed, on account of the third proclamation not having 
been mat'.: one month at least before the quinto exactus, the court of 
King's Bench, supposing the want of due proclamation to be only an irre- 
gularity, directed special bail to be put in to the action, in the common 
form But where the third proclamation was made at the door of the 
church of the parish of which the defendant ^vas described to be in the 
writ, and in the bond upon which the action was brought, but where he 
did not reside at tlie time when the proclamation was made; the court re- 
versed the outlawry, as for want of proclamations, and ordered bail to be 

In joint aciioin taken to pay the condemnation money In a joint action against two de- 
fendants, one of them, being in Ireland, was sued to outlawry ; and judg- 
ment being had against the other, the court, on motion to reverse the 
outlawry, made the rule absolute, on putting in bail, and consenting to 
give judgment, which they said was necessary in a joint action, on account 
of the original 

Common ajj- In the Common Pleas, when a defendant is outlawed on a common ori- 
ginal in trespass quarc clausum fregit, he has a right to reverse it at his 

vorsal, j« C. P. expense, on entering a common, appearance, and payment of costs « : 

But special bail is required, on reversing an outlawry, where the sum in 
the original amounts to twenty pounds or upwards^. And in that coui^, 
no outlawry shall be reversed, after the death of the plaintiff in the action, 


‘ Allies 140, 41. 

^ \ Mauk h Sel. 409. 1 Barn. & AW. 
131. accord, but see IS Mod. 545. per HoU, 
Ch. J. 2 Salk. 496. 1 IW, Kaym. 349. 
Car&. 459. v* Warbwnony T^, 26 

m. JPatHns £. 31 

IIL KB. Imp. K. B. 10 Bd. 546. 8 
sod $ee R. M. 1664. § 13. H. 
H. L § 2. C. P.%s. Pr. C P. 29. 


^ 2 Barn. & Ores. 353. 3 Dowl. & Eyl. 
575. S. C. 

3 Barn. & Cres. 529. 6 Dov^l. & Ryl. 
302. S. C. 

* Per Cur, H. 22 Geo. III. K. B. 

* Barnes, 324. 

h R,H. 2 Car, I. § 2, H M. 17 Can IL 
C. P. stat. 7^8 Geo. IV. c. 71. but see R. 
T. 2 slac, II. C. P. by wbicli special bail was 
formerly required where' the sum amounted 
to /en pounds or upwards. 
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OP OUTLAWRY. 

without the defendant’s appcaraiu^e, and putting in special bail, if re- 
quired, to. the executor or administrator of the plaintiff; or to husband 
and wife, where the wife, whilst a feme sole, sued the defendant to an 
outlawry before marriage: provided the p^intiff's attorney do, within 
fourieen days after notice given to him of the defendant’s Intention to re- 
verse the outlawry, deliver to tlie prothonotary the name of tlie plaintiff’s 
executor or administrator In general, an outlawry can only be re» Costs on re- 
versed upon payment of But if the process has been abused, and 

made subservient to purposes of oppression, as where a man has been out- 
lawed, who was already in prison at the plaintiff’s suit or being at large 
did not abscond, but appeared publicly, and might have been arrested or 
served with process®, the court, on motion, will order the plaintiff to re- 
verse the outlawry at his own expense. So,, where the plaintiff had pro- 
ceeded to outlaw a female, and obtained judgment of waiver, the court set 
it aside on motion, with costs ; it appearing that she was in prison, during 
the time the several processes were sued out, and that the plaintiff was 
aware of that feet, and knew whore to find her 

In the Common Picas, the reversal is entered on the same roll where Entry of re* 
the ejcigent is awarded And, on reversing the outlawry, the defendant 
must pay to plaintiff or his attorney, or leave in court for him, the full 
and just costs of suit to the exigent: And where the plaintiff, by virtue 
of such outlawry, hath taken an inquisition, and extended the goods, &c. 
of the outlaw into the kiiig*8 hands, and returned the same into the Ex- 
diequer, such further just and reasonable costs shall be taxed by the pro- 
thonotary, and likewise paid to the plaintiff or his 'attorney, or left in 
court, as the plaintiff hath been at in taking and prosecuting the said in- 
quisition, before any certificate of such reversal shall he made by the clerk 
of the outlawries Also, when an outlawry hath been transcribed into 
the Exchequer, and process made out thereupon, and afterwards such 
outlawry is reversed, before any judgment shall be entered for removing 
the king's hands, and the party outlawed restored tp his possession, the 
prosecutor of the outlawry shall be paid such costs as shall l)e taxed by 
the remembrancer or his deputy, for the proceedings in that court 8. But, 
with this exception, no defendant who shall appear and reverse an out- 
lawry, shall upon such reversal pay for costs to the plaintiff, any sum of 
money exceeding the usual costs of the exigent in the Common Pleas, to- 
f gether with the fine to the king upon the original writ, if any was paid ; 
and all further costs shall be respited, until the time of signing judgment 
for the plaintiff*'. 


® R. T. X Jac. IL C. P. and see Barnes, 
S2S. 325. 

^2 Vent 46. 2 Salk. 4.05. Barnes, SSI. 
' T. Jon. SU. Comb. 19. 18 Mod. 41S. 
8 Wils. 127. but see Cas. Pr. C. P. 61. 78. 
151. Barnes, S20. S. C. Id. 381, 8, S, 

^ 9 Moore, 689. 


® R. H. 2 Car. I. § 4. C. P. 

^ R. T. 8 Jac. II. and see R. M. 17 Car. 
IL C. P. 

« R. T. 1 W, & M. rvg. 1. C. P. Barnes, 
384. 

*» R. T. 33 Car. IX. C P. 
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tlibrm (fie oatlamy is rerersedj <kr ^4e^daat bss obtained ii; duK^r , 
'o£|)ardott> he may be discharged, if in custody, by writ "of sup 0 fsedm^^; 
and his property ^ if taken into the king's hands, shnll be restored to him 
by writ of mams, pr othe^ise, ajjjcording '1:0 the course of the 

Exchequer And > where 0 sh^iff's offieer, being in possession of the 
tenant's ejects under an outkwry, mcde a d!stre8s*for rent, and sold the 
goods so distrained, and afterwards the outlawry was reversed; it was 
ruled, thkt the officer was liable to pay the produce of the goods to the 
landlord^, in^an action for motiey had and received^. When the defeiidU 
an$ has obtained a charter dF pardon, he must sue out a sdire;f^mi^ to 
^Ve notice thereof to the plaintiff, in order that he may further pipsecpte 
his action^ if he think proper ^ 

Every outlawry deteihnines upon the death of the party outlawed^: 
and if he was outlawed in a civil suit, the representatives of the outlaw 
shall have restitution of the land seized, or of the personal effects, if they 
TOamn in the sheriff’s hands undisposed of ; but in crirntnal cases, out- 
laiyr\ an entire forfeiture of the outlaw’s estate, both real and per- 

sonal. In order to reverse an outlawry on death, there must be a cer- 
tificate from the minister of the parish where the party died or was buried> 
and likewise an affidavit of his death, by some person who was acquainted 
with him, and waa^present at the death or burial ; in which affidavit the 
' party should be described as in the outlawry. But though outlawry deter- 
mines upon the death of the outlaw, yet, before the king's hands can be 
amoved from the lands or goods seized, such death must be pleaded, and 
judgment entered up thereon in the Exchequer, upon the plea being con- 
fessed by the attorney general. Add in like manner, if the outlawry be 
reversed; (which must be done in the court where the action was ori- 
ginally brought,) for any other reason, a certificate of such reversal from 
the derk of , the outlawries must be pleaded and confessed, and judgment 
entered up .ftereon in the Exchequer, before the king's hands can be 
amoved.. These proceedings are in nature of a suggestion upOn the roll, 
in the court of Exchequer; and. the judgment of the barons is, “^^that 
his^majeiSty's hands be amoved from tbe possession of the premises, 

The plea in, this case may be put in by any person ; for though the judg- 
ment that he shall be restored to the possession of the premises, yet it 
gives no title to the lands : but in order to ilischarge the sheriff, the jpldg- 
mmt ToU tnlist be carried to the pipe office, that a quidm may be mode ^ 
thereupon. If, after such judgment, any difficulty attends the getting 
possession, a writ of amoveas manus must be sued out of the Ex^chequer, 
dire^ed to the shlpriff; who wiU thereupon deliver possession 
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Determination 
of outlawry, by 
death, &c. 


’ How reversed 
thereon. 


Hea of death, 
&c. and judg- 
ment thereon, in 
Exchequer. 


Form of judg- 
ment. 


• Car. Ih stat.e. o. S. $ 4. Trye, ISS. 

, tiee EUsilSTS., 

UlU. .Bualv and \tni to d»itt|ds ' 


^ Trye, 1S4; 154. aind for the form of (Ids 
writ, and of the return thereto, sec A^ipend. 
Chepi.i^n.$S9;40,4]. 
f Cas. Ft. C. Fi m. Ante, 185. 

« Append. Chaj^'; VU. § 88. 

^ 84el. Ft. 2 Ed; 805, Ac. 
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the Bill of Middlesex and Latitat, and subse- 
quent Process thereon , in the King’s Bench the 
Capias quare Clausum fregit, in the Common 
Pleas ; and of Process in the Exchequer of Pleas. 

A Bill of Middlesex, or Latitat, is the ordinary mode of commencing Bill of Mtldlc-^ 
actions in the court of King’s Bench^ against unjlrivileged persons : And and^en 
a latitat, being a kind of original in that court S may be issued in the issued, and 
first instance^ without previously suing out a bill of Middlesex But 
this mode of commencing actions is not applicable to peers of the realm^ 
corporations, or kundredors on the statute 7 & 8 Geo. IV. c. 31. who, not 
l)eing subject to a capias, must be sued by original writ ; nor to members 
of the house of commons, who for the same reason must be sued by original 
writ, or by bill for the real cause of action, stating them to have privilege 
of parliament. And there is no need of any process for commencing 
actions against attornies or officers, who arc supposed tb be already present 
in court ; nor against prisoners in the actual custody of the marshal. A 
writ of latitat, issued against a peer, was superseded on motion, grounded 
on an office copy of theprcecipe, in which the defendant was styled Baron 
but the motion for this purpose must be made as soon as may be, and be- 
fore interlocutory judgment 

The bill of Middlesex, or latitat, is in general considered merely as pro- In general con- 
cess to bring the defendant into court. It might therefore formerly have ^ 
been sued out, though the defendant could not have been arrested upon 
it, before the cause of action ® ; and the plaintiff is allowed to give in 
evidence a cause of action arising after it is sued out, and before the ex- 
hibiting of the bill But in a late case, where the defendant was ar- Sued out before 
rested and held to bail on a bill of Middlesex, for a debt not due* at the 
time of the arrest, the court ordered the bail bond to be delivered up to 

• Garth. 883. 2 Ld. Raym. 883. CoAvp. 88. 

456. » Lady Napier's case, T. 81 Geo. HI. K. 

^ Sty. Rep. 156. 178. 1 Sid. 53. 60, B. Jnte, UB. 

Garth. 833. 2 Ld. Raym. 880. 1 Str. 550. • Cro. Eli«, 271. Gro. Jac. 561. 1 VenU 

8 Str. 736. 2 Ld. Raym. 1441. S. C. Willes, 28. 8 Mod. 343. 1 Wils, 142. 2 Bur. 967. 

258. 2 Bur. 961. 1 BUc. Rep. 215. S. G. Doug. 62. 4 East, 75. 

S Bur. 1241. 1 Blac. Rep. 312. S. G. 2 Blac. f Cowp. 454, 7 Durnf. & East, 4. 4 East, 

Rep. 925. Forrest, 110. 9 East, 337. 344. 75. and see 2 Wms. Saund. 5 Ed. 1. (L) 

^ 3 East, 127. ajid see 3 Maulc & Set 
VOL. 1. 
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be cuteelledj and set aside the bill of Middlesex, fat in^b(rity *. It 1ms 
been frequently ruled however, that for certain purposes, a bill of Middle- 
sex or latitat, out of the King's Bench, may bo taken to be in nature of 
an original writ in the Common Pleas •* ; and a kuUat, even without a bill 
rf Middlesex, if properly issued and continued on the roll, has been holden 
to a good commencement of the sui^ to avoid a plea of the statute of 
limitations «, or a tender made after suing it out It was indeed said by 
Holt, Ch. J. that there is a difference between a civil action, and an action 
^ven by a statute ; for in the first case, the suing out a latit(U within the 
tome, and continuing it afterwards, ^vill be sufficient ; but in the other case, 
if the party proceed by bill, he ought to file his bill within time, that it 
may appear to be upon the record itself®. But, upon a writ of error, all 
the jud^s in the Exchequer chamber held, that a latitat is a kind of ori- 
ginal in the Kings Bench t; And accordingly, in two subsequent cases s, 
it wasJioldentobe a good commencement of the suit in a penal action. 
Hence 1* appiearv, that 'a latitat may be considered, either as the com- 
menoement of the action, or only as process to bring the defendant into 
court, at the eleclion of the plaintiff**. ITiough if it be stated as the com- 
mencement of the action, to avoid a tender, the defendant may deny that 
the plaintiff had any cause of action at the time of suing it out * ; or if 
It be replied to aqilea of the statute of limitations, the defendant, in order 
to maintain his plea, may aver the real time of suing it out, in opposition 
to the teste *‘. 


Bow br esati- 
deied as com- 
mencement of 
amt. 


in tTesS" the process in trespass in the King's Bench tvas 

Attachment. ^hunded On a plaint or queritur entered on the records of the court : and 

Return to. the first process thereon was a precept in nature of an allachmeni ^ ; ujkmi 

which the sheriff returned, cither that he had attached the defendant ", or 
Bm of Mmt> that he had nothing by which he could be attached". On the latter re- 
turn, if the defendant did not appear, there issued into Middlesex^ or other 
county where the court sat, a precept in nature of a capias ^ commanding 


• 2 Chit Rep. 11, 

Sty. Rep. 156. Carth. 233. 2 Ld. Rayra. 
883. 1 Wils, 147 , Cowp, 456. 

• JtOe, 87. 2 Wm«. Sound. S Ed. 1, 

(J.) 

® Cro. Car. 8G4. 1 Wil«. i4i. but ace S 
Boa.&FuLSS0. 

• Carth. 8S3. 

• 8 Ld. Kaym. 888. Cow|>. 466. 

» Mctem V. Skaptm, and Hardimm v. 
ffMofer, cited in 8 Bur. 060. S Bur. 1843. 
Cowp. 454. 8 Eaat, 674, 

• Bui IW. iH 161. 1 Wila. 146. P«gA 

H. «4 Geo. III. K. B. and aeeS 
& Saab 888. 8 Wma. Sound. 6 Ed. 

■Vt l|Pi|itl41. 

^ I 6am. & Cret. 388. 6 

Bam, & Cm. 14Sl 7 Dwl & Eyl 780, S. 


C. and see 4 Esp. Rep. 100. 161. as to evi- 
dence of the commenceinent of the action, 
&c, 

* Append. Chap. VIII, § 1, In Trye'sjfws 
JU» published in 1684. it ia said, that there 
were several files of these plaints, then re- 
maiiiing in the former upper treasury of the 
King's Bench ; and the profits arising from 
them were formerly so considerable, that they 
were always excepted by the chief justice, out 
of the grant of the ofl&ce of cu$tos brevium, 
Xdt p. 98, lOOt See also Rich. Pr. K* R. 
1S4a 2 H. Blac. 271, 2. 

™ 1 iye» 99. Stat. 8 Rliz, c, 2. Brown's 
Vad^ Mecunit 626. and see Append. Chap. 
VHI. 52 . 

* Append. Chap, VIIL § S. 
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the sheriff of that county to take the defendaut> if he should be found in 
bis bailiwick, and safely keep him, so that he might have his body before 
the king, at a certain time and place therein mentioned, to answer the 
plaintiff, in a pica of irespdss ®, &c. This precept being now used as the 
first process in trespass, when the defendant is in Mid^sex, is therefore 
called a hill of' Middlesex : and it is the proper process, when the de- 
fendant resides in that county ; it being holden that a latitat, directed to 
the sheriff of Middlesex, is irregular If the defendant cannot be ar- 
rested upon, or served with a copy of this process, the plaintiff may sue 
out an alias and after that (if necessary,) a pluries bill of Middlesex ; 
commanding the sheriff, as before, or as qfteniimes he has been oommauded, 
to take the defendant, &<% 

But if tlie defendant be not in Middlesex, the plaintiff must sue out a 
writ of latitat ®, or testatum bill of Middlesex, directed to the sheriff or 
sheriffs of the county where he is supposed to be, reciting the former pro- 
cess and its return, and suggesting that it is sufficiently testified, the de- 
fendant lurks and secretes himself in their county This writ may be 
issued in the first instance « ; and if it prove ineffectual, the plaintiff may 
sue out an alias, and after that (if necessary,) a pluries latitat, or, more 
properly speaking, an alias or pluries capias **, (for these writs do not con- 
tain an}! testatum, or suggestion of a latitat ;) and the pluries may be re- 
peated from time to time, till the defendant be arrested, or served with a 
copy of it ; though, according to some books there must be a new latitat, 
after four terms from the time of suing out the first. Or, when it is doubt- 
ful in what county the defendant is to be found, the' plaintiff may issue 
several MTits against him into different counties ; and the master will be 
justified in allowing the expcnces of such writs K In any of these writs, 
there may be a clause of no7i omiltas, commanding the sheriff, that he do 
not ofttii, on account of any liberty in his county, but that he enter the 
same, &c And, by tlie long established and recognized practice of the 
court, a non omiitas writ may be issued in the first instance, without suing 
out a previous writ, and waiting for the sheriff s return of mandavi hallivo, 
qui nullum dedil respotisum In actions not bailable, if the plaintiff sue 
qui tarn **, or as executor or administrator, or assignee of a bankrupt, &c. 
the process need not state the special character in which he sues ; nor, in 
an action against an executor or administrator, Arc. the character in which 
he is sued**. 


■ Append. Chap. VIIL § 6. 21. 

** 1 Maulc & Sel. 4iS. 

But an 0^5 writ, being founded on the 
aherifT s return of noa est invenitts, cannot be 
sued out, when the service of the first is 
complete. HoUoway v. WhaUey, T. 41 Geo. 
III. K. B. 

^ Append. Chap. VIII. § 9. 24.^ 

* Trj'e, 99. 

f Append. Chap. VIIl. J 11. 88. 


* ^tUe, 145, 

** Append. Chap. VIIl. § 19. 31. 

^ lotrod. 1. Frac. £pit. K. B. 2. 
Tamen qtuBre. 
k I Chit. Rep. 544. 

* Append. Chap. VIIL § 26. 33. 

9 East, 330. 

” 2 Str. 1232. 2 Blac. Rep. 722. 3 Wils. 
141. S. C. 

** 6 Miwre, 60. 3 BreuL A Binjf. 4. S. C. 
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THE JAth m mmtMUX, 

A l)ill of Middteseai, and iiotioo tlie^reto^ de^ibittg iho dofeiidint as 
Mr. /<., without stating his Christian uame, is irregolar^i' -Ahd, SUf 
King's Beich^ where the party arrested Was described in the process; and 
affidavit to hold to hail, by the initials of his Christian name only? the 
court ordered the bail bond to be delivered up to be cancelled^ and the de- 
fendant discharged, upon entering a common appearance ^ And, in that 
court, where the Christian name of the defendant is omitted in a bailable 
latitat, the court, on motion, will set it aside, for irregularity ; but where 
it is omitted in serviceable process, they will leave the party to his plea in 
abatement So, in the Common Pleas, if a defendant be arrested by the 
initials of his Christian name only, and sign a bail bond in a similar man- 
ner, the court will discharge him, on entering a common appearance, on 
his undertaking to bring no action So, where the Christian name of the 
defendant was wholly omitted in a latitat, the proceedings were deemed 
irregular, and' set aside on motion®: and there is no distinction in this 
respect. bailable and serviceable process®. But where, by a writ 

of 0api(ti .ad respondendum, tlie sheriff was directed to take Messrs. C. 
and D. without mentioning their Christian names, and they afterwards 
signed a bail bond in their Christian and surnames, the court held it to be 
a 'waiver of the irregularity in the %vrit Also, it is a rule, that every 
subsequent ^vrit sliould correspond with that which has gone before, in 
the names of the jmrties : Therefore, where an action was brought against 
Bates and another, for an act done by them as justices of the peace, and 
the latitat against Bates was by the name of fVilUam, and the alias by the 
name of John, the court thought the proceedings irregular, and set them 
aside, hs for as they respected Bates 8. But a misnomer may be cured, by 
altering the writ, and getting it rescaled, before the return ^ : And where 
process is sued out against four defendants, one of whom is misnamed, 
it may be served upon the three whose names are right, and if the name 
of the other be afterwards altered, and the writ resealed, it is good against 
alii. 

The plaintiff was formerly allowed to pin four defendants, for separate 
causes of action, in one 'writ ; and to declare against them severally K 
And this is still allowed, in the Common Pleas where the process is not 
bailable \ But in the King's Bench, by a late rule of court in all ac- 
tions by bill, the mesne process shall contain the name of the defendant, 


» V. Snow, K. 57 Geo. Ill, K. B. 

i Chit, Rep, S98, (a), and see 4 Moore, 
817. 1 Brod. & Bing. 689. S. C. 

^ 4 Bam, & Aid, 586. and see Dowl. & 
Hyl 73. 837. 

« 6 Bam, & Cres. 165. 

! 43 3i|!90it| 864» and see 8 Bing. 896, oc- 
%ut see 8 Bos. & Pul. 466. eontra. 

^ 1 Rep. 897i 

^ 4 lidore^ 317. 1 Brod. Se Bing. 589. 
S. 0^ but see 6 Moore, 864. 8 Bbg. 

m. 


^ 8 Durn£ & East, 660. 

** 1 Chit. Rep. 381. 

& For Cur. M. 55 Geo. III. K. B. 1 Cliil. 
Rep. 898. (a), and see 6 Bara. & Aid. 111. 
8 Dowl. & Ryl. 811. S. C. 

k Com. Rep. 74. 4 Dumf. Ss East, 696. 
and see TanU^ v. BKigtfss, T. 88 Geo. HI. 
K. B. 4 Durnf: & East, 697. 1 Maule & 
Sel 55. 

I 1 Bos. & Ful. 19. 40, 

"*It.E.SGe6. IV, K.B. 



149 


LA<i:iXA7* 

«r tluMi <m«,} of all the defendants in diat actim; and shall not 

contain the name or names of the defendant or defendants in any other 
action/* Where the process is bailable^ a plaintiif cannot, in either 
court, join several defendants in one writ, for distinct causes of action ^ : 
And if the plaintiff hold two defendants to bail on a joint writ, and de* 
dare against them severally, the court will set aside the declaration and 
subsequent proceedings for irregularity **. Bailable process however may, 
it seems, be taken out against some defendants, and serviceable process 
ngainst others ^ : And, in the Common Pleas, where an action is brought 
against more than^onr defendants, and two %vrits are sued out, it does not 
seem to be necessary to name all the defendants in each writ 

The bill of Middlesex, and other process into that county, are issued out 
of the bill of ^Middlesex office, and signed by the clerk, but not scaled. 
The UUUai, and other process thereon, are issued and signed by the signer 
of the writs in the King’s Bench office, and afterwards scaled at the seal 
office. The clerk, according to ancient orders, was upon the signing of 
every writ of alias and pluries capias, and of every 7ion omiiias, to sub- 
scribe under the same, the term when the latitat was sued forth ; ond no 
such writ could be signed in term time, before a note was delivered in, 
subscribed with the term when the latitat was sued forth, for the entering 
of the same ; and in vacation time, the clerks were to enter every such 
■writ, before it was signed **. At the time of issuing the bill of Middlesex 
or latitat, the plaintiff's attorney should deliver to the officer a pr(e~ 
cipe ®, or note of instructions : And it is usual to make the affidavit of the 
cause of action at the same time, before the oflicer orjiis deputy. 

In point of form, the bill of Middlesex and latitat, arc cennmon or 
special. Before the making of the statute 13 Car. 11. stat. 2. c. 2. a de- 
fendant might have been arrested and holden to bail for any sum of money, 
upon a comtmn bill of Middlesex or latitat, %cc. not expressing the parti- 
cular cause of action. It consequently happened, that he was frequently 
arrested, and holden to bail or imprisoned, for a large sum of money, when 
|)erhaps there was no real plaintiff, or little or no cause of action ^ To 
remedy this mischief, it was enacted, that no person arrested by any 
“ sheriff, &c. by force or colour of any bailable writ, bill or process, issu- 
ing out of the King's Bench, wherein the certainty and true cause of 
** action is not expressed particularly, shall be compelled to give security 
for his appearance, in any penalty or sum of money, exceeding the sum 
** of pounds 8.” This statute, says Mr. Justice Blackstmc^, (with- 
out any such intention in the makers,) had like to have ousted the King's 
Bench of all its jurisdiction over civil injuries without force ; for as the 


* lioUand V. Joknson, i Durnf* & East, 
695, lioUnnd v. HicAards, T. S2 Geo. III. 
K. B. 4 Durnf. & East, 697. 1 Bos. & Bui. 
19. 49. 

^ 4 East, 589. 1 Maule & Sel. 55. 1 Bos. 
& PuL 49. 2 New Rep. C P. 88. 1 Marsh. 
274. and see 5 Dunjf. & East, 728. 

* 1 Bing. 48. 68. 7 Moore, SOI. 302. 


s. a 

a E. T. 1656. reg. h K. B. 

* 1 Chit. Rep. 166. Append. Chap. Vlll. 
§ 5. 8. 10. 18. 20. 23. 85. 27. 30. 32. 34. 

^ See the preamble to the statute. 

« Stat. 13 Car. 11. sut. 2. c. 2. § «• a»d 
see 2 East, 305, 6. 

3 Blac. Com. 287. 
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OF THE BILL OF Mli^tESEX^ 


bill Middlesex was framed only for actions of hiespass^ a defendiont could 
not be arrested and holden to bail thereupon^ for breaebes of civil contracts. 
But^ notwithstanding tliis statute^ the defendant might still be arrested, 
and holden to bail npon a common bill of Middlesex or latitat, &c. for any 
sum not exceeding jhrty pounds ^ : And where it was for a larger sum, a 
method was devised, to preserve the jurisdiction of the court, and at the 
same time to authorize an arrest, by inserting in the process an ac etiam, 
or special clause beginning with these words, shortly describing the true 
cause of action, in addition to the general complaint of trespass And a 
rule of court was made upon this statute, that no attorney should make 
any precept or writ, with a clause of ac eiiam, &c. against any heir, exe- 
cutor or administrator ; nor in any case where, by the course of the court, 
special bail was not required 

In trespass therefore, and other cases, where the defendant either cannot, 
or is not meant to be arrested, and held to special bail, the process in gene- 
ral is i<j the term, requiring the defendant to answer the plaintiff, 

in a fdea trespass. This description of the plea however, though it was 
heretofore material is now considered as mere matter of form : There- 
fore, where a motion was made to stay the proceedings on a bill of Middle- 
sex, which was ip debt only, and not in trespass, with an ac etiam in debt, 
the court ordered the bill to be amended, by inserting the plea of trespass 
In a subsequent case where the bill of Middlesex was to answer the 
plaintiff in a plea of debt, instead of trespass, and also to a bill to be exhi- 
bited in a plea of trespass upon the case, the court refusc^d to grant a rule 
for setting it aside, on the authority of a case, which was read from the 
master’s note book, exactly in point And a bill of Middlesex, requiring 
the defendant to appear before us, is good 

When the cause of action is of a bailable nature, and it is intended to 
arrest the defendant, and hold him to special bail, fur a larger sum than 
40/. there should be a clause of ac etiam in the process : and in such case, 
an omission in the ac etiam part of the writ, of the sum for which the de- 
fendant is arrested or that it was due on promises \ is irregular, and he 
cannot be holden to special bail thereon. There are also some cases, in 
which the cause of action must be expressed in the process, though the 
defendant be not arrested, and held to special bail ; Thus, in an action on 
the lottery act, the amount of the penalties sued for must be specified in 
the first process ; even though the defendant be not holden to bail thereon*. 
And where a writ is sued out upon a recognizance of bail, it is necessary. 


• 1 H. Blac, 310. 

♦ Trye, 102, 3. and see N. H. 8 Geo. II. 
5 n, K. B. 2 Wils. 392. 2 East, 307. 2 
Wmt. SaanA 3 EA 32. (1.) Append. Chap. 

nif. 

16 Can II. reg. 2. K. B. 

1 He^. 462, 

^ 2 A East, 613, 

** M* 20 ni K, B. The same «ii>- 


plication was also refused in H. 24 Geo. III. 
K. B. 2 Durnf. & East, 513. (a), and sec 2 
Wins. SaunA 5 Kd. 62. (1.) 2 Chit. Hep. 
166. 

b Per Cur. H. 43 Geo. III. K. B. 

^ 2 East, 306* 
k 1 Chit. Rep. 171. 

* 4 Dumf. A East, 349. 577. 6 Durnf. & 
East, 617. 2 H. Blac. 601. 
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AND LATITAT, &C. 

by rule (rf court that after the words ** in a plea of irespaB^^^* there sliould 
be inserted the following clause^ ** and aba io a btU of' the said plaintiff, 
“ against the said defendant, in a plea of debt upon recognizance, accord-- 
ing io the custom of pur court before us, to be exhibited; " otherwise the 
defendant or his attorney is not bound to accept of a declaration in debt 
upon such recugiiizaucc. An ac eliam writ is holden to be a good continu- 
ance of common process, so as to avoid a plea of the statute of limitations^. 

The bill of Middlesex, being merely a precept^, has no direction or tester 
J3ut the writ of latitaU and other subsequent process, should be directed to 
the sheriff or sheriffs of the county, where the defendant is supposed to 
reside ; or, if one of the sheriffs is a party, to the other ® j or if both 
sheriffs arc parties, to the coroner ^ ; and if he also be a party, to elisors 
named Ijy the master in the King’s JBeiich «, or prothonotaries in the Com-v 
mou Pleas And a latitat cannot be directed to the slieriff of Middlesex ; 
for if tliis were allowed, a bill of Middlesex might never be issued But 
when the copy of a latitat was directed to the sheriff, and not, as it ought 
to have been, to the sheriffs of London, it was not deemed irregular K 
It was formerly holden, that a writ of latitat, &c. did not run into 
iVales or the counties palatine ; but a different practice now prevails ” ; 
whicli practice is recognized, as to fValcs, by the statutes 13 Geo. III. c. 
51. § 1, 2.**, and 5 Geo. IV. c. 106. § 21.; and, with resjicct to the coun- 
ties palatine, the true meaning of the expression breve domini reg'is non 
eurrit, &c. is said to be, that the court cannot ^mte directly to the sheriff, 
as they do in other cases v. In a county palatine therefore, the process 
should be directed to the proper officer ; as in Durluan, to the Blsltop, or 
his chancellor ; in Cheshire, to the Chamberlain, or his deputy ; and in 
Lancashire, to tlie Chanceltor, or his deputy And an alias capias, dw 
reeled to the slieriffs of the city of Chester, instead of the chamberlain of 
the county palatine, directing him to issue his mandate to the sheriffs, is 
irregular, and may be set aside at the instance of the defendant In these 
cases, the mandatory part of the writ is different from the common form « ; 
and if the oificer, to whom it is directed, refuse to receive it, he is liable 


“ R. E. 15 Geo, II, rr^r. 1. K. B. Tins 
rule applies to the form of the latUaU and 
other subsequent process. In a bill of IVEid- 
dlcsGX, the form is, m a accat'd- 

** ing to the custom of the court of the lord 
** the limg, before the king himself, to be exfu- 
bited:^ 

** 4 Barn, & Cres. 625. 7 Powl. & Hyl. 
25. S. C. 

Trye, 97. 2 Sid. 129. 2 Str. 1069. 9 
East, 310. 

*> Ajjpend. Chap. VIII. § 12, 13. 

' 6 Maule & Sel. 111. 

^Append. Qhap. VIII. § II. 1 Blac. 

Rt*p. 506. V. Philqis, E. 12 Geo. 

HI. K. B. S. P. 

^ 3 East, 111. 


2 Blac. Rep, 91 1. 

• 1 Maule & Scl. 112. 

k Per Cur, E. 21 Geo. III. K. B. 

• 1 Wils. 193. 

T. Raym. 206. 1 Lev. 256. 291. 2 
Wms. Saund. 5 Ed. 193. S. C. Sec also 
Hctl. 18. Cro. Jac. 181. 2 Bulst 51. 156. 
" Doug. 213. 

^ Id, in noHs, 

^ 2 Str. 1089. Andr. 191. S. C. See albo 
K. T. 21 Car, 1, K. B. 6 Durnf. & East, 71. 
1 Moore, 511. Harg. Tracts, 117, &c. 

** Appond, Chap. VIII. § 15. 

' 3 Moore, 237. 1 Brod. & Bing. 12. S. 
a 1 Chit. Rep. 371. 

• Append. Chop. VIII. § 85. 
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to alo Ofctaidi^ent ^ In tho Cinqm poris, tl^^piwiaw is directed to the 
CmfiMe oflhvertoBtle, his deputy or lieOtenaiit ^ ; atnd mJ&nrttAopon 
Tiyeed, to the mayor and bailiffs of Berwick h lo the isle of Efy, the 
process out of the courts at Westminster goes in the first instance to the 
sheriff of Cambridgeshire, who thereupon issues his mandate to riie bailiff 
of the franchise ^ . And, in like manner, where the defendant resides in 
the borough of Southwark, tlie^ process is directed to the sheriff of the 
county of Surrey, who issues his mandate thereupon to the bailiff of the 
borough, and not to the bailiff in the first instanced 

The latitat, and other subsequent process, should be tested in the name 
of the chief justice, or senityr judge of the court, if there be no chief jus- 
tice ; and this process as well as the capias in the Common Pleas a, may 
be tested before the cause of action. If it be sued out in term time, it is 
usually tested on the first day of that term ; though it may be tested of 
the preceding one ^ : If sued out in vacation, it should be tested on the 
last day of the preceding term * ; for if tested in vacation, it is altogether 
void ^ i iVnd ii. all continued writs, the alias must be tested the day the 
former was returnable K A bill of Middlesex may be stated in pleading 
to .have been sued out in vacation so as it be not alleged that the court 
was then holden at Westminster^ : and it may be stated to have been sued 
out of the court at Westminster, on a day between the essoin day and the 
quarto die post; for though the courts do not actually sit on the essoin 
day, yet in law it is considered as the first day of the term And this, 
and every other process by bill, must be made returnable on a particular 
return day, or day certain, in full term p ; as on Monday, or some other 
day of the week, next after the preceding general return ; and it may be 
made returnable on a general return, in full term, by specifying the day 
of the week on which it falls, as on Monday in fifteen days of Saint Hilary, 
ficc.^ But it must not be returnable on a dies non juridicus; as on a Sun- 
day, the feast of the Buriflcaium in Hilary term Ascension day in Easter 
term *, or Midsummer day (if it happen) in Trinity term, unless it be on 
the Friday next after Trinity Sunday, in which case it is dies juridicus 

Kast, 184. 15 East, 378. but see 8 Brod. & 
Bing. 659. 

" 8 Durnf. & East, 183. 

P 1 Str. 399. 

^ Append. Chap. V. § 96* 

' 4 Barn. & Aid. 288. and see 8 Dow]. & 
Eyl 450. 

* 1 Chit. Rep. 400. In this case, a bill 
of Middlesex returnable “ on Thuredaaf next 
afler Easter day," which was the day of the 
jiscendon, was holden to be irrf^lar ; and 
that the objection could not be waived by the 
defendant : but as he had promised to take 
no advantage, the court set aside the pro- 
ceedings without costs, and on the terms of 
no action being brought. 


* 8 Str. 1089. and see 1 Moores 514. 

** Append. Chap. VIII. § IS. 

* Xd. 5 17. 

^ 8 East, 188. 

* U Seat, 889. and see 1 ChiL Rep. 874. 
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f 2 Bur. 967. 

* 1 Bos. A Pul. 843. 8 Bos. & Pul.885. 
^ 5 Taunt. 664. 

>8 Kidu 814. T. Jon. 149. 1 Ventr.S68. 
« Bur. 968. 

^ 8 Bur. 854. 967. 5 Bur. 8588. 8 Blac. 
C. 

<8%dM99. 

i4‘'BW&S98. 

" 8 Ld. 1557. and see 8 Durnf. & 
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by tbe 38 Hen, VIII, c. 21 «, And M<mday next lifter t^e Morrm of the 
Hdj Trinity i« not a good return for the first in Trinity term ; 

but the return for that day should be Monday next after eight days of the 
Holy Trinity^. It should also be observed^ that as there are more than seven 
days between the morrow of All Souls^ and the morrow of Saint Martin^ 
in Michaelmas term^ the day before the morrow of Saint Martin^ being 
the 11th of November, is not the day of the week nest after the morrow 
of All Souls ; and therefore, on this day, the bill of Middlesex, or otlier 
process, should be made returnable on Monday (or other day of the week, 
being) the feast of Saint Martin. There is no necessity for any particular 
number of days between the teste and return of a latiiai, or other process 
by bill: even one was formerly deemed sufficient and it may be now 
sued out on the very return day 


The ordinary mode of commencing actions, in the court of Common 
Pleas, is by writ of capias quare clausum fregit; which is founded on a 
supposed original, and answers to the bill of Middlesex or latitat in the 
King's Bench This writ is holden to be a good commencement of the 
suit, so as to avoid a plea of the statute of limitations ^ ; and in point of 
form, it is common or special. Where the cause of action is not bailable, 
it is in the common form, commanding the sheriff to take the defendant, 
&c, to answer the plaintiff, qf'a plea wherefore, with force and arms, the 
close of the plaintiff, at, he broke; and other wrongs to him did, to the 
great damage of the plaintiff, and against the peace, And the de- 

fendant may be arrested, and holden to special bail, upon a common writ 
of capias quare clausum fregit in the Common Pleas, for any sum not ex- 
ceeding 40/.^ But in general, where the cause of action is of a bailable 
nature, an ac eliam is inserted in the process, or special clause beginning 
with these words, as in the bill of Middlesex or latitat in the King's Bench, 
shortly describing the real cause of action It is not necessary however, 
in this court, that a clause of ac etiam should be inserted in the prweipe, 
or instructions for the writ ^ : nor that the filacer's name should be added 
to a common capias ^ The writ of capia>s quare clausum, fregit should be 
tested in term-time, and returnable before the king's justices at Wesimin^ 
stei', on a general return day : And, as it is founded on a supposed origi- 
nal, there should regularly be fifteen days between the teste and return. 


* 2 Inst 264, 5. Cro. Jac. 16. 2 Bulat 
242. 7 Mod. 17. 6 Mod. 252. 1 Blac. Rep. 
529. and see B. T. 35 Geo. III. K. B. 

^ 5 Raat, 291. 1 Smith R. 425. S. C. and 
see 1 Chit Rep. 323. (n). 

‘ 2 Str. 917. 2 Bamardist. K. B. 60. S. C. 
^ 4 Durn^ A East, 610. but see 2 Ld. 
Raym. 772. 2 Sa]kv421. 7 Mod. 12. S. C. 
Ante, 91. 104. 

^ 2 Ld. Raym. 880. Willes, 258. 2 Blac. 


Rep. 925. 3 Wils. 465. S. C. 

B Append. Chap. VIII. § 52. 

^ 1 H. Blac. 310. Ante, 150. 

^ Append. Chap. VIIL § 54. And for tlio 
forms of oc etiam, in C. P. see id. § 62, 3, 
&c. 

^ 2 Taunt 161. but see Barnes, 117. can- 
tra, ^ 

• Cas Vr. C. P. 106. 1 1*0. and 

see » Chit. itep. 3S9. 306. 
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OF tab CAPIAS aOABE <aiAi;SVSl'*'flllEGlT, 

If there Were not so many, the oourt wmikl formerly have set aside the 
proceedings for irregularity, with costs * : hut afterwards> they permitted 
this defect to be amended ^ : and now, the amendment being a matter of 
course, it seems the cqurt will not set aside the process for irregularity on 
this ground 

If the defendant, in a bailable action, cannot be taken on the first writ, 
before it is returnable, the plaintiff may have one or more writs of capias 
hi) continuance^ in order to arrest him in the same county ; and m^ed ni>t 
sue out an alias or pluries capias^. And if a capias by continuance be 
tested on the same day as the original capias, a new original capias may 
be sued out to warrant it, though such new original bear teste before the 
cause of action accrued It was formerly necessary, where the defendant 
resided in a different county from that in which the plaintiff meant to lay 
the venue, to sue out a capias into the latter county, and then a tcslalum 
into the other ^ ,* for the jilaintiff lost his bail, if he declared in any other 
county t'nan that hi wliicli the capias issued, as is still the case by oritrinal 
in the IJenchfi; but a rule having been made in the Common 

Pleas \ that wlicre the defendant is arrested by virtue of a capias ad 
respondendum in any county, and bail is put in thereupon, the plaintiff 
may declare in a different county, without its being deemed a waiver of 
the bail," it is now usual to sue out a capias at once, into the county in 
which the defendant resides ; and where he cannot be found in that county, 
the plaintiff ^s attorney may sue out a capias, or testatum^, into another. 
Where the first capias issued on an affidavit of debt sworn before and filed 
with the filacer, if a second capias issue, there must be a new affidavit of 
debt, sworn before and filed with the filacer of the second county ^ ; the 
statute^ requiring, that the affidavit should be sworn before the officer who 
issues the process, or his deputy; but where a test alum capias issues, a new 
affidavit is unnecessary ^ : And an original capias cannot regularly issue 
into a county palatine " ; but the defendant may be arrested therein on a 
testatum capias. In any of the foregoing writs, if the defendant reside 
within a liberty, there may be clause of non omitlas^, empowering him to 
enter it. These writs are issued, on a proper prcecipe p or note of instruc- 
tions, and signed by the filacer ; after which they arc scaled : and, in bail- 
able cases, it is usual at the same time to make an affidavit of the cause of 
action, before the filacer or his deputy. 


“ Bames, 409. 420. 427. 2 Wils. 117. S. 
C. 1 H. Blac. 222. 

*> S WHs. 454. 2 Blac. Rep. 918. S. C. 

1 H. Blac. 291. 1 Bos. & Pd. 342. 

^ Imp. C* P. 7 Kd. 92. The cajiias by 
ctm^uanoe is in the same^lbrm as the first 
for , winch see Append. Chop. Vlll. 
S /iS4A4'' 

* I Boi. A Pub 842. 
f f (W kMrm of a testatum caimst in C. 

P. aee Chap* Vlll, § 58. and for 

the like writ, info a county pakliu^ vscul. 


§62. 

» S Lev. 235. R. £. 2 Geo. II. (a). K. Ik 
R, H. 22 Geo. HI. C. P. 1 Moore, 515. 
* 2 Bos. & Pul. 516, 

^ 2 Moore, 192. 8 Taunt. 242. S. C. 1 
Maule & Sel. 230. S Bing. 39. accord, but 
see 2 Taunt* 161* senib, contra, 

1 12 Geo. I. c. 29. § 2. 

2 Taunt. 164. 166. 

“ 1 Moore, 514. 

“ Apixjnd. Chap. VIIL § 60. 

P Jd, § 51. 53. 56, 57. 59. 61. 



OF PROCESS^ IN THE EXCHEQUER OF PLEAS. 

A'^mit csnnot be altered^ after it is issued^ without re-sealiug it^; but 
a xnistake therein may be cured> by altering the writ^ and getting it re- 
scaled^ before its return *» : And, in the King's Bench, the return day may 
be altered, and postponed from time to time, on re-sealing the writ ; pro- 
vided a term do not intervene between the teste and day on which it is 
ultimately made returnable 


In the Exchequer of Pleas, the first process used for bringing tlie de- 
fendant into court, in ordinary cases, is a venire facias, subpoena, or quo 
minus capias, ad respondendum. The venire facias, we have seen is in 
nature of an original writ; and was the process used at common law, 
against persons having privilege of parliament. This process is issued, on 
a proper proicipe and directed to the sheriff ; commanding him to cause 
the defendant to come before the barons of the Exchequer at Westminster, 
on a day in term, to answer the jjlaintiff of a plea of trespass on the case, 
(or as the nature of the action may be,) whereby lie is the less able to 
satisfy his majesty, the debts which he owes him at his Exchequer, &c 
On this writ, the practice, before the statute 51 Geo. III. c. 124. § 2. was 
for the sheriff, to whom it was delivered, to make out a warrant or su7n~ 
mans « to his officer, who thereupon summoned the defendant, by delivering 
to him a copy of the summons, or leaving it for him, in his absence, at his 
dwelling house, or place of abode ; and, upon the sheriff's return of the 
names of the sumraoners if the defendant did not appear, a distringas * 
issued, on a proper prascipe^, against his lands and chattels, upon w^hich 
the sheriff returned issues to the amount of 40^. ^ ; and after that, if ne- 
cessary, an alias or pluries distringas ; And it was a rule, that when 
issues were returned upon any writ of distringas, the plaintiff might, im- 
mediately after the return thereof, apply by motion for increasing issues, 
upon further process to be issued between the parties ; which issues were 
increased from time to time, at the discretion of the court But the pro- 
cess by veiiire facias and distringas, in the Exchequer, is now regulated by 
the statute 7 & 8 Geo. IV. c. 71* § 5.® And though, when the defendant 
is abroad, the plaintiff is not allowed to issue a distringas, as a ]>rcliminary 
step to entering an appearance for him according to the statute, so that he 
may proceed thereon to final judgment, as if the defendant himself had 
appeared p ; yet in other cases, he may still proceed by distringas, on scr- 


^ 1 Chit. Rep. 319. 

*• Id. 321. 398. (a). Ante, 148. 

1 Barn. & Cres. 111. 2 Dowl & Hyl. 
211. S. C. 

^ Ante, 92. 

* Append. Chap. VIII. § 76. 

^ Id. § 77. 

» Id. § 80. 

Id. § 81, 8. 

* Id. § 84.. 
k Id. § 83. 

* Id. § 88. 


*" Id. § 86. And for the form of a sberifTs 
warrant on a writ of distringas, &c. see id. § 
87. 

° R. T. 26 & 27 Geo. II. $ 6. in Scac, 
Man. Ex. Append. 212. 5 Price, 639. n. 
and see Forrest, 29. 6 Price, 522, S. in 
noiut. Id. 639. as to the manner in whicii the 
court exercise their discretion, in increasing 
issues, on writs of ^stringas. 

® AtUc, 1 14. and Me 5 Taunt. 71. (o). ■* 

* S Price, S6S, And «ee W. 266. n. S 
622, 689. ante, Hi. (/). by which it 
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vioe ^if the venire /«ctajf> for the purpose of compelling an appearance* as 
he might have done, before the act The present mode of proceeding on 
that statute^ is by serving the defendant personally^ if possible, with a copy 
of the venire; or* if he cannot be met with, by leaving such copy at his 
dwelling house, or usual place of abode ^ with some adult member of his 
family there, or the person with whom lie lodges : and service of the venire 
on the wife of the defendant, at his dwelling house, has been deemed good 
service ^ So, where a copy of the writ was left ^vith a servant of the de- 
fendant's brother, who was also his partner, and a co-defendant in the 
action, at whose house the servant acknowledged he had resided, this was 
considered as good service, although the party at the, time was out of the 
kingdom^: but delivering a copy of the wit at the counting house of the 
defendant, is not sufficient % unless it be given to a partner, or some ac- 
credited person there ^ To ground a motion for a distringas, on the above 
statute, an affidavit must be made in this court, similar to that in the 
King's Benoh and Common Picas ^ ; and the subsequent proceedings arc 
the same in thtwe courts. 

The subpce7ia ad respondendum is a process directed to the defendant ; 
commanding him to appear before the barons of the Exchequer at WesU 
minster, immediately after service thereof in term, or, if sued out in vaca- 
tion, on a day in the next term, to answer the king, under the penalty of 
100/., concerning certain articles then and there, on his majesty’s behalf, 
to be objected against him K This process, wc have seen ^ is analogous 
to the subpoena in Chancery, or on the equity side of the Exchequer : and 
may be issued out of the office of Pleas ; and it is not necessary that such 
process should be signed by the chief secondary, or a sworn clerk in tlie 
office of the king’s remembrancer A copy of the writ, or lahel^, speci- 
fying the day of appearance, is made out thereon, and served on the de- 
fendant. But it is not the practice, as in Chancerp, to serve a subpoena, 
by leaving the body of the writ with the defendant, where there is bnt 
one : It is sufficient, if a copy or label be left, and the original produced, 
and shewn to him If the defendant do not appear within four days 
after the return of it, an affidavit “ is made of the service ; upon which 
there issues an attachment and afterwards, if necessary, a distringas, on 
the statute 7 & 8 Cleo. IV. c. 71* § Previously to that statute there 
issued, on the defendant’s non-appearance to the attachment, an alias or 


seems, that the ancient practice of issuing 
writs of dislringas in Uie Exchequer, on de- 
&uU of appearance on the venire facias, still 
continues. 

3 Price, 868. but see 8 Price, 18* 5 
Taunt 708. 1 M^b. 808# S. C. 

*'8Pfiqu,866. 

« 8 Pricey 4. 

^ B Trice, 176. and see Bunb, 107. For- 
rest 866, 7. 

«8P4c«,fl. 

« 8Pj*^S66. 


* jinie, 115. and see Man. Ex. Append. 

p. 16. 

^ Append. Chap. VIII. $ 94. 

* j4nte, 98. 

^ 0 Price, S85. but see R. H. 19 Jac* I. 
R. M. 86 Car. II. Excheq. vonit'a ; which 
rules were considered in die above case as 
obsolete. 

1 Append. Chap. VIIL § 96. 

“ 6 Pricey 84. 

» Append. Chap. VIII. § 97, 6. 

Id. § 1(K>, &v. 



IN THE nxmmvm of pleas. 157 

pluries attachment^ with a clause of ^ / aud^ oA the return of 

non inverdus^^ if he still made default, ncommiseum ^ for 

taking him into custody by a sergeant at arms t but now,, as the sta- Now ro^ruiated 
tute 7 & 8 Geo. IV. c. 71* J extends to process by subpoena and at- Geo!*^lv!^7i. 
tadiment, the mode of proceeding to compel an appearance, is regulated 
by that statute*^. And, by a late rule of court ‘^praecipes for all Jwi- 
pcenas and attachments that are issued in the office of pleas, with the attachments, 
names of the parties therein, the returns of such writs, the dates when 
they are issued, and the names of the attornics or side clerks issuing the 
same, shall be given to the officer who signs such ^vrits as require the 
name of the clerk of the pleas to be set thereto, on issuing such subpoenas 
and attachments ^ : and, on the issuing of all attachments for want of ap- 
pearance, the affidavits of service ^ of the subpoenas upon which such at- 
tachments are issued, shall be filed on a file to be kept for that purpose in 
the said office." 


The quo minus capias, which answers to the bill of Middlesex or latitat Qw> minus ea- 
rn the King’s Bench, and capias quare clausum fregit in the Common 
Pleas is a process directed to tlic shcrifiT ; commanding him to take the 
defendant, and safely keep him, so that he may have his body before the 
barons of the Exchequer at Westminster, on a day in term, to answer the 
plaintiff of a plea of trespass, whereby he is the less able, &c L This pro- Prxeipe for. 
cess, as well as the venire facias and distringas, is issued, on a proper 
prtecipe^, and always contains a clause of no» omittas^ ; and it must be NimomUias, 
tested in term-time, in the name of the chief baron, or senior baron of the 
court, if there be no chief baron. If sued out in term-time, it is usually Twie and return 
tested as in the other courts, on the first day of that term ; or, if sued out in 
vacation, on the last day of the preceding one ; and it may be made return- 
able on any day in term, not being a SuTidap, or other dies fionjuridicus, 
as the feast of the Purifeation, &c. If, as is commonly the case, the writ 
be made returnable on a general return, it is described accordingly, as in 
process by original writ ; or, if on any other day, it is usual to state the 

day of the month, as " on the — day of — instant, (or 

next coming : ”) and it may be made returnable, by the day of the month, 

on any day except a dies non juridicus^. Writs of venire facias, dis^ What writs arc 

tringas, and quo minus, &c. are signed with the name of tho clerk of the 

pleas ; but subpoenas, and process of contempt thereon, are not signable, 

but issued under the seal of the court, and subscribed By the Barons 

In suing out process, in the Exchequer of Pleas, the attomies and side Attomies, side 
clerks, by whom the business of the court is transacted °, act either as * 


* Append. Chap. VIII. § 104. ® Id, § 97, 8. 

Id, § 105. Ante, 88. 

® Id, § 107. And for the form of the re- * Append. Chap. VIII. § 1 11. 
turns thereto, see id, § 108, 9. ^ Id, § 76. 83. 110. 

^ Ante, 113, &c. > Id, § 77. 84. ill. 

* R. E. 45 Geo. III. in Scac, Man. Ex. 1 M*Clcl. & Y. 483. 496, 6. 

Append. 2g5, 8 Price, 606. “ Append. Chaji. VIII. § 94. 102. 104. ^ 

^ Append. Chap. VIH, § 93. 09. 103. 107. 

106. Ante, 6S. 
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by tlie paHtev i»r iMi to attornios 
so 6oipIoyod> and admitted in either of the otiier courts at W&^ndn^er, 
who as such are soliciim*^ on the plea side of this court# When an attor- 
ney of the Exchequer acts as principal, his name only is written, opposite 
to that of the clerk of the pleas, at the foot of a signable process, as attor- 
ney for the plaintiff; but when he is only an agent, the name of the soli- 
citor for whom he acts is first written thus, '^E. F- Solicitor," and then 
his own name, and afterwards that of the clerk of the pleas. When a 
clerk in court acts as principal, his name is written thus, 6. H. Clerk in 
Court,” and then the initial of the name of the attorney in whose division 
he is : but when he is only an agent, the name of the solicitor is first ^vrit- 
ten, and then his own name, without stating him to be a clerk in court ; 
afterwards, the initial of the attorney’s name ; and lastly, the name of the 
clerk of the pleas. If the process be not signable, the attorney’s name 
or initial is indorsed thereon, instead of being written at the foot of it 


It will here be proper to take notice of some things that are required l)y 
act of parliament, to be set down, subscribed to, or indorsed upon the pro- 
cess, in the different courts. And first, by the statutes 5 & 6 W. & ]\I. 
c. 21. § 4. and 9 & 10 W. III. c. 25. § 42. made for preventing abuses 
committed by arresting persons, without any writ or legal process to 
justify the same, and by that means evading the stamp duties thereon ; 
" the officer, who shall sign any writ or process, to arrest any person or 
" persons before judgment, shall, at the signing thereof, set down upon 
such writ or process, the day and year of his signing the same And 
by a subsequent statute % made for the like purposes, every warrant, 
issuing upon any such writ or writs, shall have the same day and year 
plainly and distinctly set down thereon, as shall be so set down on the 
writ itself." The indorsement of the dale, however, is said to be no 
part of the writ : and therefore, if the ieslc be right, the courts will not 
set aside the proceedings, for a mistake of the indorsement But where, 
in an action against an attorney for negligence, in not proceeding to judg- 
ment and execution in due time, the bill of Middlesex against the original 
defendant (having no teste , ) was stated, under a videlicet, to have issued 


• Append. Chap. VIII. § 95. 101. and 
see S Chit. Rep. 84. For writs and process 
in general, in the court of F,xchequer of 
Pleas, see Man. £x. Pr, Chap, 111. ; for the 
venire jaems ad res^tondendum, iind subse- 
quent:, process of dalringas. Id, Chap. IV. 
App«^. Chap. Vin. § 77, &c, 84, &c. ; for 
the ad reqmidendum, and subse- 

qtHsat^pr0ces$» Mon. Ex. Pr. Chap. Vl. Ap- 
pend. Chap. VIII. § 94, &c. ; and for the qvo 
Mao. Ex. Pr. Chap. VIH, IX. 
X.^ Append. 0»®p. VIII, § ill, Ac, 

** Append. Ch^ VIL J 2. Chap. VIII. 


S 7. 89. 65. 95. 101, 

6 Geo. I. c. 21. § 64, 

1 Wils. ©1. And the indorsement by the 
ofiiccr, on the bock of a writ of summons of 
four knights, to make election of the grand 
assize, on a writ of right, tliat ** the four 
knights were duly sworn,** which was not 
true, was holden to be no part of the return, 
so as to make the aherid' answerable for the 
contents of such indorsement, in an action 
for a false return. 3 Moore, 249, 1 Brod. A 
Bing. 17. S. C. 
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-on th« S4ih of Janiwy 1785, rettomWe on Monday mxt after fifteen 
daya of St. Hilary in the same year, which was really the fact, but by a 
mistake of the indorsement, it appeared in evidence to haA^e issued on the 
24th of January 1784, the plaintiff Avas nonsuited; and on a motion 
for a new trial, the court were of opinion, that the time of proceeding 
against the original defendant depending on the return of the writ, the 
return became material, and therefore the variance was fatal 

By the statute 12 Geo. L c. 29. § 2. the sum specified in the affidavit Sum sworn to. 
of the cause of action, is required to be indorsed on the back of the writ hr 
process for holding the defendant to special bail. This part of the statute, 
however, is merely directory to the sheriff ; and does not avoid the pro- 
cess, when the sum sworn to is not indorsed upon it And where the 
demand is made up of several items, it is sufficient to indorse the total of 
them on the Avrit 

A further regulation was made by the statute 2 Geo II* ** c. 23, § 22. Attorney's 
Avhich enacts, that every Avrit and process, for arresting the body, and 
every writ of execution, or some label annexed to such Avrit or process, 

" and every warrant that shall be made out thereon, shall, before the scr- 
vice or execution thereof, be subscribed or indorsed with the name of 
the attorney, clerk in court, or solicitor, Avritteii in a common legible 
“ hand, by Avhom such writ, &c. respectively shall be sued forth ^ ; and 
where such attorney, &c. shall not be the person mmedialcly retained 
or employed by the plaintiff, then also with the name of the attorney, 

&c. so immediately retained or employed, to be subscribed or indorsed 
** and written in like manner. And that every copy of any writ or pro- 
cess, that shall be served upon any defendant, shall, before tlic service 
thereof, be in like manner subscribed or indorsed, Avith the name of the 
attorney or solicitor who shall be immediately retained or cmidoyed by 
the plaintiff,” And, by a late rule of the court of King’s Bench®, ^Hhc Dcfomlant’s 
attorney concerned for the plaintiff in the cause, or his agent, shall, ^ 

upon all bailable mesne process, and every Avrit of attachment, indorse 
the place of abode and addition of the party against whom the writ is is- 
sued, or such other description of him, as such attorney or agent may be 
able to give.” 

But, by the statute 12 Geo. II. c. 13. § 4. the not subscribing or in- Omis.siou of at- 
doTsing the name of the attorney, &c. on any Avarrant that shall be made ® 

out upon any Avrit, &c. shall not vitiate the same ; but such writ, &c. material. 

" and all proceedings thereon, shall be as valid and effectual, notwithstand- 
ing such omission, as if the preceding act had not been made ; provided 
the writ, whereon such warrant is made out;^ be regularly subscribed or 
indorsed, according to the act Since the making of this statute, 

• 1 Dumf. & East, 666. ® R. H. 2 & 3 Geo. IV, K. B. 6 Barn. & 

** 1 Bur. 330. Barnes, 414. 1 H. Blac. Aid. 660. 2 Chit. Rep. 377, 1 Dowl. & Ryl. 

76. 4 Bing. 63. but see 2 New Rep, C. P. 471. 

302. semd. conim. f See R. T. 1 Geo. IL (6). K. B. I Chit. ^ 

''4 Bing. 63. Rcp.611. («)• 

Append Chap. VIIL § 22, 20. 56. 
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OF IRREGOtAAWt IK |««KSB8S. 

thonj^ the omission of the attorney's name ii]p^ the warrantf Whidnis the 
act of the sheriff^ will not vitiate the |Kroce6ding8% yet if it be not sub^ 
scribed to or indorsed on the writ> or copg they ^may he set aside for 
irregularity* 

Lastly^ by the statute 7 & 8 Geo. IV* c. 71* § 8* reciting that arrests of 
the person had in many instances been made under writs sued out by 
persons not being attornies or solicitors^ and whose places of residence 
were unknown^ which practice had been found to be productive of oppres- 
sion and vexatidn; it is enacted, that no sheriff, under-sheriff, or other 
officer having the execution of process, shall grant any warrant for the ar- 
rest of, or shall arrest the person of any defendant, upon any writ or pro- 
cess issued by any plaintiff in his own person, unless the same writ shall, 
at or before the time of granting such warrant, or of making such arrest, 
" be delivered to such sheriff, under-sheriff, or other officer having theexe- 
cution of process, by some attorney of one of the courts of record at West- 
miusii'r^ or of the courts of Great Sessions in Wales^ or of the courts of 
** th*“ coiinties palatine of Lancaster or Durham^ or of the court out of 
which the said writ shall have issued, or by the clerk of such attorney, or 
an a^nt authorized by sudi attorney in writing ; and unless the said writ 
shall be indorsed by such attorney or his clerk, or such agent as afore- 
said, in the presence of such sheriff, under-sheriff, or other officer having 
the execution of process, with the name and place of abode of such at- 
torney.** And, by § 9, " all warrants granted, and all arrests of the 
person made, contrary to the provisions of that act, shall be altogether 
illegal and void. Provided always, that nothing therein contained shall 
“ extend to any writ or process sued out by any attorney, solicitor, clerk 
of court, or other officer of any court, having authority to sue out process 
** in his own name.” 

If there be no process or if it be defective in point of form or in its 
direction®, tested or returns, or the attorney’s name be not indorsed upon 
it **, the defendant may move the court to set aside the proceedings for irre- 
gularity. And a writ, having a wrong return, will not be aided, by a cor- 
rect day being mentioned in the notice to appear ^ But he cannot take 
advantage of any error or defect in the process, after he has appeared to 
it or taken the declaration out of the office \ or obtained time to put in 
bail to the action “ ; for it is the universal practice of the courts, that the 


* Pr. Reg. 441, % Barnes, 414. S. C. 
Barnes, 415. Wright ^ another v. WUUih 
M. Geo. III. K. B. Per Cur.T, 29 Geo. 
111. K. B. hut see Pr. Reg. 440« 41. Cas. 
Pr. C P* 102. Barnes, 407. B, C. 

Chit Rop.,2S7. 

42 Banff. St East, 060. 

® 287. 1 Blac. Rep. 508, Barnes, 

^ 854* 867. 5 Bur. 2586. 2 Blac. 

Rj!|>. «. a Eamfijv 407, 8, a m 

^ 1 Rtr. 209. 


** Wright ^ anotihpr v. WUUst M. 21 Geow 
III. K. B. Per Cur, T. 20 Geo. III. K. B. 
Barnes, 415. 

^ 2 Chit Rep. S56. and see 4 Barn. & 
Aid. 288. 

^ 1 Str. 155. Barnes^ 168. 167. 425. 1 
Bos. & Pul, 250. 844. 

1 Cas. temjf, Hardw, 242. 2 Sir. 1072. 3. 
Wright .f another v. WiUeB, M, 21 Geo. 
III. K. B. Barnes, 416. 1 H, Blac. 222, 8. 
C.P. 

6 Barn. & Qrcs. 76. . 
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proceedih^ for iii'i^dirityyiiauid ^ ^arly 

or^ aa It is commonly 8aid> in t)ie iirst iiistance * ; a^ d where 
been an irregularity^ if the party overlook it^ and take subse* 
quent steps in the cause, he cannot afterwards revert back and object to 
it *». In the Common Pleas, the court will not quash a writ, on the ground 
of its having been served in a wrong county ^ And it is said, that a xnis-p 
take in the process is cured by the plaintiff*^ entering an appearance, 
whidk has always been looked upon as edectual for that purpose, as if the 
defmtidant had entered the appe^ance^; but the plaintiff cannot, by entering 
air appearance, cure the want of service of a copy of the process®, or a de- 
fect in the notice subscribed thereto^. It is also said, that no advantage 
con be taken of the irregularity of process, without having it returned, and 
before the court And where the irregularity complained of is not in 
the process, but in the notice to appear thereto^, or in the service of 
it S the rule should be to set aside such service, and not the* process 
itselfk. 

The courts will in general amend the process, where there is any thing Amendment of 
to amend by ^ : and: it has been amended in the name of the defendant, 
where he was a prisoner in custody under it™. But the court of King's 
Bench would not grant a rule for amending the writ, under which the de- 
fendant had been arrested by a wrong name, after actions of false im- 
prisonment had been brought for such arrest So, an amendment cannot 
be made of mesne process, by adding the' name of another person as 
plaintiff®. A writ returnable on a dies non is altogether void, and cannot 
be amended by the court p. And the courts, we have seen % will not in 
general allow a writ to be amended, to the prejudice of the bail. 

Before or immediately after the end of every term, the sheriff is re- Return of 
quired, by an old rule to deliver and return into court, all writs of lali^ 

* 3 DutnC & East, 7. 1 East, 3S4, 6. 8 Moore, 461. 1 Bing. 138. S. C. 

Bowl. & Ryl 450. 9 Price, 637. ® Barnes, 406. 

^ I East, 77. and see 3 Durnf. & East, f Prac. Reg, 847. 8 Price, 9. 

10. 5 Durnf. & East, 254. 464- 1 East, 330. ^ 3 Wils. 58, but see 5 Taunt, 854. where 

8 Smith R. 391. 1 Chit, Rep. 333. 2 Chit. it was said by Mr, Setjeanl Best, argiientlo^ 

Rep. 236. 8 Dowl. & Ryl. 450. K. B. 1 H. that the practice was uniform, to make these 
Blac. 851. 1 Bos. & Pul. 850. 344. 1 Taunt. motions before the writ was returned. 

59. 8 Taunt 844. 4 Taunt 545, 6 Taunt » 9 East, 588. 5 Taunt 658. (a). 1 Chit. 

6. 1 Marsh. 403. S. C. 6 Taunt 185. 1 Rep. 384. 

Moores 899. C. P. 9 Prioe^ 637. Excheq. i 5 Taunt 664. 1 Bing. 65. 

® 1 Marsh. 9. . k 1 Chit Rep. 616. (o). 

^ Prac. Reg. 347, S. Bed quote t as from , i I Durnf. & East, 788, 
later deddons k seems, that in the Common "* Per Car, M. 48 Geo. III. K. B. and 
Pleas, the defendant is not bound to apply see 7 Durnf. ^ East, 693. 

to the court, for an irMgularity in process, " Anon. M. 41 Geo. III. K. B. 

amil the plaintiff has taketi scAiie step, by ® 1 Chit Rep. 369. < 

which be hbews that he mMs to l)roeeed » 4 Bam. & Aid. 888, but see 6 Moore, 

upon it 6 Timnt 5. 1 Marsh. 403. S. C. 113. 8 Brod. & Bing. 85. S. C. 
and see 5 Taunt 664. 6 Taunt 191, 8. 1 •» Jnus, l86: 

Marsh. 551. & C* 2 Chit 836. 7 It K CJixS. I K. B. 
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£nteHng pro. tiiiicl; thereupon issuing mi of the Khifi AxA white 

iv“d°stoute*of ^ oat to avoW the statute of Itmitetious^ it shimld rcgulnttythe 

Kmitations. eniered m a roll, and dodketed, with the sheriff’s r^m therete> and eun- 
tmuanccs to the timeof declaring^ The writ should be entered on a roll 
of that term wherein it was returnable; and, in the King's Bench, it ia 
entered in Atec eerda : after which Ae roll proceeds with an mUy of the 
plaintiff's appearance, the sheriff's return of nm esl inveniue, and eon-^ 
tinuances of the process from term to term, by vicecome^ non rnsit 4rw> 
to the term of the declaration. In the Common Pleas, the roll msirely 
contains a recital of the writ, with an entry of the plaintiff's appearance, 
and sheriff's return, &c. And when the proceedings are thus entered, the 
roll is docketed^ with the clerk of the judgments in the King’s >B^cH, 
or prothonotaries in the Common Pleas, and afterwards filed in the treasury 
Cowtinuanccs. of the court. In replying to a plea of the statute of limitations, except 
by the plaintiff should shew that the cause was regularly eon-» 

tinned, by wow misii breoe, from the return of the writ to the 

time of deriaring And where three latUats were sued out at different 
times, for the satne cause of action, and the defendant^ appeared upon the 
second, and signed a wow pros for not declaring, the court ordered the con- 
tinuances subsequently entered upon the first, to be struck out ; being of 
opinion, that the first laiiM was made an end of by the second ; and If 
it were not so, the practice of the court is clear and well known, that tlie 
continuances must be by alias and pluries, and not by original ivrits of 
latitat ®. But the continuances need not appear in pleading, to have been 
by aUas end pluries yrrit^^ : And in general, the continuances are mere 
matter of fprm, and may be entered at any time k. It has even been 
holden, that they may be made by the attornies in their chambers **. And, 
in order to save the statute of limitations, it is sufiicient that the writ be 
sued put, and the return indorsed upon it, in time ; it not being necessary 
that the writ should be delivered out of the sheriffs office as returned K 
Evutenoe of In penal and other actions, which are limited by statute to be com* 
piooess. mcnced within a certain time, it is necessary for the plaintiff to produce 

the writ at the trial, or an examined copy of it, if filpd, in order to shew 
that the action was commenced in due time, unless it appear to have been 
so commenced, on the &ce of the record of wwi prius. And, in the Com- 
mon Pleas^ the production of a capias ad respondendum, sued out in time. 


* 8 Wins. Sauiid. 6 Ed. 1. (1,) 8 Moorc^ 
1^9. Append. Chai*. VIII. § 46, 9, SO, 7S. 
U8. and see Append. Chap. VI. 5 88. Chap. 
XIV, § % 

: ^ Append. Chap. VlII, $ 49. US, 

Sty. JI^M7S. 401. I was, 167, 8. 
Ipow, 866. 8 Salk. 480. S. C. I Lutw. 
1 lid. Baiwa. 485, 8, C. and see 8 
668. 8 Bos. 8; F«l dS4» 5. 
rijfcww H. 86 Geo. Ilh K. B. 
f i Cre«, 686. 7 BowL ^ Myl 


^ J3ttief, qm tom, v, Jevdmumt E. 84 Gee*, 
in. K. B: 6 Durnf. & East, 867. 618. & C. 
cited. 7 Burnf* h East, 618. and. see 6 
Moore, 586. 8 Brod. & Bing. 818. S. C 1 
Bing. 884. 6 Bam# St Cres* 341. 8 Dowh 
6 e Kyi. 870. S. C. AnSst 87# (t)# 

1 Sid^ 58r 60# and see 8 Salk, 596. S 
Wms. Saund, 5 Ed. I. (I), 

* 5 Bam. & Aid. 489. and see 6 Moor^ 
686. 8 Brod, & Bhig. 818. S. C. 1 Bing* 
884. 6 Bm. & Cres. 841. Ants, 87. (i). 
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is dmni^d sufficient for that purpose ^ But if the writ was not sued out 
tiU after the time preBcribed^ though by relation it would be within the 
time^ the plaintiff will be nonsuited ^ If there be only me writ^ the 
plaintiff may give it in evidence^ without shewing it to be returned 
And if the declaration appear^ on the face of the records to have been de^* 
livered or filed witEin the time allowed by the rules of the court for de« 
darings it is sufficiently connected with the writ ^ ; if not^ other evidence 
is necessary to connect them. And^ in the Common Pleas^ if the issue be 
made up of a term subsequent to that allowed by the rules of the court 
for declaring, the plaintiff must shew that the declaration was delivered 
or filed within that time^ Where there are t/vo writs, the court will 
presume that the plaintiff proceeded on the last, unless he can connect 
them, by shewing the first to be returned^; for until that be done, the 
court is not in possession of the cause, so as to award an alias or pluries 
for bringing the defendant into court But where the debt was paid after 
a pluries writ issued, the defendant was not allowed to object at the trial, 
that the latitat was not returned ; for at any rate, if the pluries writ had 
been the commencement of the action, it was only an irregularity, which 
though a ground for applying to the court to set aside the proceedings, yet 
having been once waived, could not afterwards be objected to K Where 
one writ was produced at the trial, and three declarations against the 
principal and his bail, to shew that certain actions had been brought against 
them, and three alhcaturs of the costs taxed in the same actions were also 
put in and proved ; this was deemed sufficient evidence of three actions 
having been brought, and of the costs having been taxed therein K 
To prove the issuing of a writ, in an action against an attorney for 
practising without a certificate, it is not sufficient to prove the prcecipe by* 
the filacer’s book, and to give notice to the party to produce it ; but it 
should also be shewn that, after the return, the treasury was searched, and 
no such writ found, and that it was in the party’s hands, who had notice 
to produce it 


* S Wils. 46S. 

Bui. JVj. Pri. 196. 

® 7 Durnf. & East, 6. 2 Bos. & Pul. 157. 
and see 4 Taunt. 666. C Taunt. 142, S. I 
Marsh. 498, 9. 8. C. 

^ 4 Taunt. 566. and see 6 Taunt. 144. 1 
Marsh. 499, 500. S. C. 

^ 6 Taunt. 141. I Marsh. 497. S. C. 
f Mates, yui tarn, v. JenHman, £. 24 Gee. 


III. K. B. pea^fivUer, J. 6 Durnf. & East, 
617. 2 Bos. & Pul. 167. 14 East, 491. and 
see 6 Taunt. 142, 3. I Marsh. 4^, 9. S. C. 

* 7 Mod. 3. 1 Lutw. 260. 1 Ld. Baym, 
436. S. C. 2 Ld. Baym, 883. Willes, 256. 

7 East, 336. 

* 11 Price, 236. 260. 270, 71. 

^ 4 Esp. Rep. 160. 
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CHAP. IX, 


Of the Proceedings on mesne Process, against the 
Person of the Defendant ; and of the Service (f a 
Copy <f Process, not bailabde ; and the Notice to 
appear thereto. 


Proceedings on JL HERE are two ways of proceeding upon mesne process against the 
a^nst^^e^- defendant, whether the action be commenced by original 

son. writ, biti of Middlesex or laiilat, capias qnare clausum jregit, &c. or r//- 

tachment of privilege ; first, by service of a copy of the process ; and 
2dly, by arrest. 

Previpus to, and Before the making of the statute 12 Geo. I. c. 29. a defendant might 
arrested, upon process against the person, in civil actions, for 
any sum of money however trifling, or to any amount however considerable, 
without any affidavit of its being due. To remedy which, it was enacted 
by the above statute, [ammded by the 5 Geo. II. c. 27- made perpelualhy 
the 21 Geo. II. c. 3. and extended to inferior courts by the 19 Geo. III. 
c. 70. § 2.) that " in all coses, where the cause of action shall not amount 
to the sum of ten pounds or upwards, and the plaintiif or plaintiffs shall 
proceed by way of process against the person, he she or they shall not 
arrest, or cause to be arrested, the body of the defendant or defendants ; 
hut shall serve him her or them personally, within the jurisdiction of 
the court, with a copy of the process ; upon which shall be written an 
English notice to such defendant, of the intent and meaning of such 
" service; for which A fee or reward sliall be demanded or taken : pro- * 
** Tided nevertheless, that in particular franchises and jurisdklions, the 
proper officer there shall execute such process. And that in all cases, 
where the plaintiffs cause of action shall amount to the sum of ten 
pounds or upwards, an qffidavit shall be made and filed of such cause 
of action ; whidi affidavit may be made before any judge or commis- 
sioner of the court out 6f which such process shall issue, authorized to 
' take affidavits in such court, or else before the officer who shall issue 

; such process, or his deputy ; which oath such officer or his deputy afb 

, emip^ered to administer ; and for such affidavit one shilling shall be 
; ,pald, andnoiiiore: and the sum or sums specified in such affidavit, 

I : sshsll be indorsed on the back of such writ or process • ; for which sum 

( ^ so indorsed, the sheriffi or other officer, to whom such writ or 

^ shall be dir^d, shall take bail, and for no more.'* Ws part 

Ab’cocI* V|jt* $ e. CMp* VlII. $ SO. 5S, 
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of the statute, we have seen ^ is meirely ^rectofy to the sheriff ; and does 
»iot ayoid the process, where the sum svVem to is not* indorsed upon it* 

But the statute is express, that the affidavit must be filed, before the writ 
issues'^. And if any writ or process shall issue for the sum of 
pounds or upwards, and no affidavit and indorsement shall be made as 
“ aforesaid, the plaintiff or plaintiffs shall not proceed to arrest the body 
of the defendant or defendants, but shall proceed in like manner as iO 
directed by the statute 12 Geo. I. c. 29. in cases where the cause qf 
“ action does not amount to the sum of ten pounds or upwards.*' 

And, by a late act of parliament S ** no person shall be held to special By stai*^7 & 8 
bail, upon any process issuing out of any court, whore the cause of ac- 
tion shall not have originally aiiroiinted to the sum of / pounds or up- 

** wards, over and above and exclusive of any costs charges or expeiices that 
may have been incurred, recovered or become chargeable, in or about the 
suing for or recovering the same, or any part- thereof : And that in all 
ciiscs where the cause of action shall not amount to twenty pounds or 
upwards, exclusive of such costs charges and expeiices as aforesaid, and 
tlic plaintiff or plaintiffs shall proceed by the way of process against 
the person, he she or tliey shall not arrest, or cause to bo arrested, the 
body of the defendant or defeiidantvS ; but shall serve him her or them 
personally, within the jurisdiction of the court, with a copy of the pro- 
ccss and proceedings theroAipon, in such maimer as by the said act of 
“ the iwclflk year of the reign of his late majesty king George the first 
“ is provided, in cases where the cause of action shall not amount to ten 
** pounds or up'wurds in any superior court, or to forty shillings or iip- 
** wards in any inferior court.*' But the statute 51 Geo. III. c. 124., § 1. 
did not avoid the plaintiff's proceedings and judgment, by reason of his 
having arrested the defendant fur a sum cxceeding,^iccn pounds, when he 
recovered less than that sum And where the defendant pleaded, that 
the plaintiff had sued out a writ against him by a wrong name, under 
u'hich he was arrested, and allowed to go at large by the sheriff, and that 
the writ was afterwards altered, by inserting the real name of the de- 
fendant, under which he was again arrested, without any fresh affidavit 
of debt, as required by the statute, the plea was holden to be bad, on spe- 
cial demurrer ; as it did not go to the merits of the action, and, if true, 
the defendant should cither have pleaded in abatement, or moved to set 
aside the proceedings for irregularity®. It is curious to remark the 
changes which the law of arrest has undergone at different periods. An« 
cicntly, as no capias lay, an arrest was not allowed, except in actions of 
trespass vi et armis : afterwards, an arrest \va8 introduced, vidth the capias, 
in other actions : and now, by the operation of the before-mentioned sta- 
tutes, an arrest cannot be had, in the only action wherein it was formerly 
allowd. 


Changfs ill law 
of arrest. 


8 Ken. 874, 

7 & 8 Geo. IV. c. 71. § 1. and sec stat. 
51 GcOt 111. e. 134. £ 1. rntiilinuiwl Kt) 


Geo. HI, c. 101. bill which had expired htv 
fore the passing of the 8 Geo. IV. c. 71- 
7 Taunt, 433, 1 Hoore^ 181. S. C. 

«it f^. 





«tnitDed» fay the 
abp^e statutes. 


Arrest still , 
lowed* fay rule of 
court or judge’s 
order, on affida- 
vit made abroad- 


In Ireland, and 
SeoUand, 

In action for 
general damages* 


Cases provided 
for by the above 
statutes. 


Service of copy 
of process. 


Notice to appear 
to, in what cases 
iMBGeaaaiy. 


^ever, except s& ^ mt &ey 

liiail for ratuieb action an<ier ana not directly restrictive 

of ' atty aiithonty antecedently exerdsed ^ by th^ courts^ in reapeetto the 
holding to bail ; but of the act of the plaintiff only ^ And as the prac- 
tice of the courts^ anterior to the statutes^ appears to have been> to re- 
ceive affidavits sworn out of England, and verified here^ for the purpose of 
leaking, orders thereupon, to hold defendants to special bail^; so this 
practice^ not being inconsistent with the letter of the statute 12 Geo. 1. 
c* 29. has prevailed ever since : and accordingly it is now settled^ that the 
dofeidant may be arrested^ under an order of the court or a judge, upon 
an affidavit made out of England, and verified here, as well where the af- 
fidavit is made abroad, out of his majesty's dominions, before some ma- 
gistrate or person of competent authority there, as where it is made before a 
judge or other person authorized to take affidavits in Ireland Scotland <*. 
And on similar grounds, though the plaintiff is prohibited by the statutes 
from arrestii^jit tlie defendant upon his own affidavit only, in an action for 
general d^ma^es, as in assumpsit or covenant to indemnify, &c. or in an 
action fm* a tori or trespass, yet the court or a judge is not restrained 
thereby, but may make a special order upon such affidavit, for holding the 
defendant to special bail In trespass for the mesne profits, after a re- 
covery in fjectmenl, the action Is bailable or not, at the discretion of the 
court or a judge : and when an order for bail is made, the recognizance is 
usually taken in two years value of the premises ; but this is also discre- 
tionary ®. , 

There are'lthree cases provided for by these statutes; first, where the 
cause of action does not amount to twenty pounds ; secondly, where it 
amounts to twenty pounds or upwards, and no affidavit is made thereof ; 
thirdly, where it amounts to twenty pounds or upwards, and there is an 
effidamt made and filed of the cause of action In the two first cases, 
the process against the person is not bailable ; and the defendant can- 
not be arrested thereon, but must be personally served with a copy of it ; 
on which there must be written an English notice, of the intent and mean- 
ing of Mich service ^ ; which in effect reduces it to a mere summons K 
Hiis notice (which is only necessary on the copy of the process served, 
and need not be on the writ itself S) is required by the statutes, where 
the cause of action amounts to twenty pounds or ujni'ards, and no affidavit 


* 8 East, 370. 

^ 8 Mod. 322. Barnes, 466. but see 2 Sir. 
120d. 2 Bur. 655. 

8 Eiik, 364. And see the statute 55 
GeOk IIE 157. for empowering the courts 
to grant com- 

^selteie & tektsg affidavits in aU ports of 
Bimra v. BeteM, M. 24 
t^X*' V. J^tepoe, H. 84 

y. m 6 «d. 

C3iit^ lep. 4 


1 Post, 172. 

® Barnes^ 85. 1 Sd. Pr. 2 Ed. 36. Ad. 
iB^ect. 2 Ed. 320* 

f Prac. Heg. 350. 

* This is frequently called Common 6r serr- 
vketAU process ; though the term rommon 
seems more properly confined to the biS of 
Middlesex or UttUfU, Ac, without the clause 
of ac etiam, 

^ Append. Chap. IX. § 1, 2, 3. 

* Owp* 455. 

a 0 East, 528|i' 2* 
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w as where it ijtoesEol amount to pounds®. 

Aud it mu^ he directed to the defei^dmit ^ ; ftr if hie irnme he not pre- Diieetion of, 
fixed thereto^ t]ie process is irregular, and may be quashed on motion. 

The notice should, it seems, be directed to the defendant by his cAm/iaif, Form of. 
as wdl as mmame ^ ; and require the defendant to appm at the return 
of the process ^ : and where the process is returnable on a general return 
day, as in the Common Pleas®, or King's Bench by original or on a quo 
minus in the Exchequers^ it should require him to appear on the return , 
day, though it happen on a Sunday and not on the quarto die j^st of the 
return of the process. In the King's Bench, a notice requiring the de? 
fendant to appear on Friday ^ instead of Saturday, the sixth of November, 
is irregular K And so, in the Common Pleas, where a writ was tested on 
the tmelfth of February, returnable in ffteen ,days of Easter, being the 
J^h of April, and in the notice to appear, the return day was stated to be 
tlie Jiflh of February, instead of they^A of AjirU, the court held this to 
be irregular, and set aside the proceedings K But it is not necessary that 
the year should be stated in the notice, in words at length ; it being suf- 
ficient to set out in figures ^ If there be no notice to appear when ne- Want uf. 
ccssary, or the notice be not properly directed &c. the defendant may 
move the court to set aside the proce^ings. But any trifling informality lufurnmliiy in. 
in the notice, as setting down the day of the nwnih on which the defend- 
ant is to appear, without saying instant, next, or specifying the year, or 
mentioning an impossible year, will not invalidate it ®. 

The copy of process, to be served on the defendant, must be a copy of Copy of what 
such process as he might have been arrested upon, before the statute 12 
Geo. I. c. 29. : and therefore, where the proceedings are by original, he 
should be served with a copy of tlic capias, and not of the miginal writ of 
mvinwns or attachment r : and a complete copy of the whole process must 


® 7 Durnf. & East, 337. Barnes, iOl. 
Fr. Reg. 349. Cas. Pr. C. P. 100. 143. 1 
Scl. Fr. 2 Ed. 74, 5. but see 1 Wils. 22. 
corUra. 

Kelynge, 131. 1 Wils. 104. J)oe v. 
Johnson f another, H. 24 Geo. UI. K. B. 
Barnes, 409. 1 H. Blac. 100. 2 Bos. & Pul. 
SB. and see 1 Chit, Rep. 500. Id. 501. in 
uolis ; but sec 2 Chit. Rep. 355, 6. 

® V. Snow, E. 57 Geo. III. K. B. 

1 Chit. Rep. 398. and see 1 Chit. Rep, 500. 
id. 501. tn notis; but sec 2 Chit. Rep. 355, 6. 

® ■ ' V. jyanson, T. 42 Geo. UI. K. 

B. Barnes, 293, 4. 2 Bos. & Pul. 340. 2 
Pricey 9* 

•Earner, 293. Cas. Pr. C. P, 98. S. C: 

2 Bos. & Pul 340. but see 1 H. Blac. 630. 
semh, contra, 

f 3 Bur. 1600. 

® 1 Younge tic J, 9. 

^ Cas. Pr. C. P. 92. 97, 8. Pr. Reg. 346, 


7. Barnes, 293, 4. S. C. Ublice, H. 7 Ocu* 
11. C. P. 3 Bur. 1600. 

* 1 Chit. Rep. 615. 

^ 2 Moore, 214. 8 Taunt. 853. S. C. 

‘ 4 Maule & Sel 835. per Baj^, J. K. B. 
1 Marsh. 550. (o). 577. 6 Taunt. 333. C. 
P. 1 Chit. Rep. 385. in notis: 2 Chit, Rep. 
856. but see tdL 238. 1 Maule & Sel. 1 19. 

5 Taunt. 651. I Marsh. 272. S. C, 6 Taunt. 
6. 1 Marsh. 403. S. C. contra, 

Cas. Pr. C. P. 100. 2 Str. 1072. 9 
East, 528. 

® Kelynge, 131. 1 Wils. 104. Barnes, 
409. I H. Blac. 100. 2 Bos. & Pul 38. 3 
Price, 9. 1 Chit. Rq>. 500. 

® 2 Str. 1233. Barnes, 425. Per Cur, E. 
21 Geo. III. K. B. 1 Taunt. 424. 2 Barn. 

6 Aid. 642, 1 Chit. Hep, 384. S. C M 
015. (a). 

^ S»moSf 406 * 410 . 





In county pain* 
tine. 


By whom. 


When. 


Where. 


How. 


o!p mnncB 

be ^ -Sat where the de&nimt m in b palaUne^ Be ebottbf 
bje^'eenM with a copy of the process issuing oat of tiie.siiperior oenrt; aod 
net of the mandate, from the officer to whom it is directed J>. And^ in the 
Sxcheqoer^ ft variance in the body of the copy of process^ from the writ 
itself> is fhtah and subversive of the process^ and subsequent proceedings*’. 
The copy of the process may be served by the sheriff or his officers^ (except 
in particular franchises, having the return of writs,) or by any one else^/ 
provided he be able to examine the copy with the original, so as to swear 
(if necessary,) to the service. In particular franchises and jurisdictionsy 
ike proper officer there should execute the process The court will not 
allow the copy of a writ to be amended, so as to make the service good^. 

.Formerly, a copy of the process must have been served on the defendant, 
before the return day « ; but now it is holden, that service at any time, 
even after the rising of the court, on the return day, is sufficient \ And 
it may be served at any hour, however late, at night ; process not being 
within the rule of court as to service of notices. See, before teti o’clock K 
In the Exchequer, we have seen \ service of a writ on Candlemas day, is 
deeined good service. In the King’s Bench, a bill of Middlesex must not 
be served in London, or elsewhere out of the county of Middlesex * ,* nor 
whilst the defendant is attending his* cause at the sittings : And a latitat 
cannot regularly be served in any other county than that to the sheriff of 
which Jt is directed”. So, in the Common Pleas, a capias directed into 
one county, cannot be regularly served in another, although it happen that 
the same officer is filacer for both counties ” : And a capias directed into 
Kent, cannot be well served in the Cinque ports^, or city of Canterbury K 
But where there is any dispute as to the boundaries of the county, the 
courts will not determine it on motion ^ : And, in order to set aside the 
service of a writ in a wrong county, there must be a positive affidavit, in 
the King's Bench, shewing that there could be no dispute as to the boun« 
daries ^ On serving the copy, it is not necessary, though usual, to shew 


* Pr, Reg. S6i. Barnes, 405. S. C. 

2 Baniard. K. B. 818. 827. 887. 898. 
Pr. Reg. 344. Barnes, 406. 

* 1 Price, 245. but see 7 Moore^ 859. 1 
Bing. 65. S. C. 

** Pr. Reg. 346. Cas. Pr. C P. 84. S. C 

* Stat. 6 Geo. 11. c. 87. $ 8. but see Cas. 
Pr. C. P. 96. Pr. Reg. 345. Barnes, 404. 

S. c. 

« StOherland v. TtMi, M. 55 Oeo. 111. 
K* B. li Chit. Rep. 820. 

^ Barties. 415. 424. 

” 2 IkftF* 812. 1 Pumf. & East, 192. Fr. 
8 ^ 378. 1 H. Bin. S6S. S 
Iknitf. 1S7. 1 Moon, A7S. 

* Sii. 1 & ByL 178. 

.3^ 1 33. & C. 
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1 Doug. 884. 1 Durnf. & East, 187. 1 
Esp. Rep. 42. 
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‘ 4 Maule & Seh 412. 1 Chit. Rep. 15. 
(ir). 888. (a), but see Doug. 884. 1 Dumf. 
& Easb 187* 6 Dumf. & East, 74. 8 Dumf. 
& East, 235. temh, conira. 

^ 7 Taunt. 238. 2 Marsh. 550. S. C- and 
see 2 New Rep. C. P. 167. 1 Marsh. 9. 1 
Moore, 299. 1 Chit. Rep. 15. (c). 

P 11 Price, 122. 

^ 1 Wils. 77. Doug. 884. 1 Dumf. A. 
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Price, 122. 

^ Chit Rep. 14. and see id. 888. ^ . 
Barn. & Cres. 158. 4 Dowl St Ryl. 739. 
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OF SERVICE OF 

th««r^^bial^ioce8g% unless deimanded^ ; But if a ifefeidant, the tima 
ht in aerved with^ a c(^y of process^ iiH the King's Beudii demand to see 
the original^ and is refused^ the servioe is irregular And where the de- 
fendant %vas served with a copy of a capias, and, a quarter of an hour after- 
wards, demanded to see the original, which was refused by the officer^the 
court of Common Pleas set aside the service and subsequent proceedings 
If the defendant refuse to accept a copy of process, it may be left in his 
house ® ; or, if he loch himself in, it may be put through the crevice of hi^ 
door ^ ; or, in the Common Pleas, it seems that if he keep out of the way, 
to avoid being served, it may be sent him in a letter by the post s : But 
sending process by the post, in a letter, which the defendant* refuses to 
receive, is not good servjpe ; although the refusal may have been wilful, 
and accompanied with a long avoidance of service \ And where the de- 
fendant, on being served with a copy of process by the name of John, 
observed his name was Nicholas, upon which the person who served it was 
about to alter the name, when the defendant said, never mind ; I am the 
person, and will take care of it ; ” the court notwithstanding held, that the 
service was irregular, and set it aside, but without costs K If a latitat has On wrong per- 
bcen served by mistake on a wrong person, the right person may after- 
wards be served wdth an alias capias issued thereon 

In a joint aetjon against two or more defendants, each of them must be In joint action, 
served with a copy of the process But, in an action against husband and Against husband 
wife, it is deemed sufficient to serve the husband only Whenever the 
defendant would take advantage of a mistake in the copy of process, or of process, 
notice to appear thereto, he must produce the copy served, and swear that 
he was served with no other \ And where there is an irregularity in the Irregularity in 
notice to appear to, or service of process, the rule, we have seen should appear, 

be to set aside such service, and not the process itself. 

If, upqn the service, the defendant speak contemptuous words of the Attachment, for 
court, or its process, he is liable to an attachment. And where the words 
are spoken of the court, the attachment 'issues in the first instance r ; for or its prowss. 
it would be to no purpose to grant a rule to shew cause, which would 
probably expose the court to further insult *1. But the court will not grant 
an attachment, for violent or contemptuous behaviour, after service of the 
process'. It has beeii^.^ doubted, whether, when contemptuous words are 
fiworn to by one person only, the rule should be absolute, or only to shew 

* 8 Str. 877. Barnes, 308. 482. » 1 Chit. Rep, 819. ’ 

Cas. temp, Hardw. 138. k * Barn. & Cres. 95. 8 DowL & RyL 

® 8 Barn. & Cres. 761. 4 Dowl. & RyU 854. S. C 
217. S, a I Pr, Reg. 851, 

“ 6 Moore^ 162. » Barnes, 406. 418. Pr. Reg. 861. S. C. 

® Barnes, 278. JBates, qvi lam, v, Maddi- " Barnes, 298. and see 1 Ken. 874. 

son, M* 83 Geo. III. K. B, and see 7 Dowl. ® Ante, 161. 

& Hyl. SSS. p g Mod. 48. 1 Salk. 84. 1 Str. 186. 

' Cas. Pr. C. P. 103. Pr. Reg. 354. Say. Rep. 47. R. T. 17 Geo. III. K. B. 

Barnes, 405. S. C* and see Barnes, 482. ^ 1 Salk, 84. 

® 5 Taunt. 186. 1 Marsh. 8. S. C. M Brod. & Bing. 84. 4 Moore, U7. 

^ 8 Bing. 448. 
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*SJ5^. 1088. 

^ 6i^. Bepu 1 14i. In the case of Adanuon 
V. CUbsan, H. S7 Geo. III. K. B. an attach- 
ment was iiioved for against the defendant's 
wife and datightd*! for treating the process of 
the court with contempt, by throwing it into 


the street, &c. and Uie court said, that on 
a return hy the sherifl^ the rule for an at- 
tachment was absolute in the first instance ; 
but on affidavits, the party must have an op- 
portunity of answering. 



CHAP. X. 


the Are£st, wpm bailable Process. 


In treating of the law of arrest, it is proposed to consider, Srsl, fur what Arrest, 
cause of action it is allowed ; 2dly^ the affidavit to hold to bail ; Bdly^ 
what persons may^ or may not be arrested ; and lastly, by whom, and 
under what authority, when, where, and in what manner the arrest may 
be made. 

Wlicn the cause of action amounts to twenty pounds or upwards, and Wlicn allowcil 
an affidavit thereof is made and filed according to the statutes, the process 
»» hwilahU; and the defendant may in general be arrested, and holden to 
special bail. But where the plaintiflT, having a debt due to him under an 
arrestable sum, procured a promissory note to be indorsed to him by another 
creditor, for the purpose of holding the defendant to special bail, the court, 
considering this as a practice to evade the statute, discharged the defendant 
out of custody, on filing common bail And, by the statute 7^8 ^co. In oi 
IV. c. 71‘*’ no sheriff or other officer, within the principality of Wales, or paktuie. 

the counties palatine of Chester, Lancaster or Durham^ shall, ujion any 
“ mesne process issuing out of his majesty’s courts of record at Westmin^ 

** ster, arrest or hold any person to si)ecial l>ail, unless such process shall 
** be duly marked and indorsed for bail, in a sum not less than Jtfty 

pounds." 

With respect to the cause of action, it is a rule, that where there is a Wlim ddit ts 
certain debt to the amount of twenty pounds, or dainages to that amount 
which may be reduced to a certainty, as in assumpsit or covenant for the uduccdtoaccr 
payment of moneys the defendant may be arrested, as a matter ^ course, **”*^^' 
on an afiidavit shortly stating the cause of action. And he might formerly In umKn, or ik- 
have been arrested in like manner, in an action of trover or detinue; for 
these were considered as being more properly actions of property, than of 
Uni. But where the defendant, being a custom-house officer, was arrested 
in an action of trover, brought against him for seizing goods, and it ap- 
peared by affidavit that there was a reasonable foundation for the seizure, 
that the goods were deposited in the king’s warehouse, and that the de- 


• 1 Ken. 871. 

I’ $ 7. and see stat 11, IS W. 111. c. 9. 
§ S. 8 Str. IIOS. 

^ Barnes, 79, 80. 108. But one who be- 
came surety lor the ddinulant, before liis 
discharge under an insolvent dcbtor*s act, and 
was afterwards obliged to give a new security 
by bond aud warrant of aitoinc), &.c. foi the 


old dd)t, cannot hold the defendant to bail 
thereon by affidavit, as for so much money 
pouf for his use. S East, 169. 

<*6 Mod. 14. Barnes, 80. S Str. 1192. 
1 Wils. SS. S. C. 1 Wils. 886. Say. Hep. 
63. S. C and see Cowp. 6S9. ApiHJiid. 0^*. 
X. $ 82, &c. 
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POE WHATf CAUSE 0)P ACTION 


■When not al- 
lowe<(, without 
order. 


For bum ccitaui, 


In debt on uta- 
tuie. 


fendflint had used due diligence in proceeding towards a condemnaticn in 
the Exchequer, the court wardered common bail to be accepted And by 
a late rule ^ in all the courts^ ** no person can bo held to special bail> in an 
action of /roeer or detinwy without an order made for that purpose by the 
Lord Chief Justice^ or one of the judges/" 

On the other hand> where the damages are altogether uncertain us in 
assumpHt or covenant to indemnify, Stc. or in actions for a tort or trespass 
there cun be no arrest, without a special order of the court or a judge 
on a full affidavit of the circumstances^; for it would be unreasonable tliat 
the defendant should he arrested, for what damages the plaintiff fancies 
he has sustained, and is pleased to swear to. And it is not usual to grant 
a special order, except where there has been an outrageous battery or may- 
hem or the defendant is about to quit the kingdom. An affidavit Sta- 
ting that the defendant was indebted to the plaintiff in 3000/. and up- 
wards, being the value of certain bars of silver, delivered by the plaintiff 
6r on hiri tmnt to the defendant, to be by him carried and delivcTcd, 
and by tlu dejceudant undertaken to be carried and delivered, to E. Jl. tit 
Goiienhargh in Stveden, for the use and on account of the plaintiff, but 
which bars of silver, or any part thcTcof, the defendant had not carried or 
delivered to the said E. B. at G. aforesaid, or to any other person, or at 
any other place, for the use of the plaintiff," was deemed sufficient to hold 
the defendant to special bail, on a judge's order ; although it was objected, 
that it did not state any debt owing from the defendant to the plaintiff, 
and that there was no averment that the plaintiff had any property in the 
silver, or was damnified by the noii-delivery of it 

Thore are also some cases, where the defendant cannot be arrested, 
though the action be brought for a sum certain ; and others, wliere be 
cannot be arrested for the i^holc of the legal debt, bilt oril^ for so much 
as is equitahlif due. Thus, in an action of debt on a penal statute S the 
defendant cannot be arrested, though it bo for a sum certain ; as it is a 
maxim, that every man shall be presumed innocent of an offence, till he- 
be found guilty ; But where an action is brought on a remedial statute, as 
for money won at play or on a statute which expressly authorises an ar- 
rest, as for exporting wouP, double value for holding over’’^, having ur- 
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k 9 Ann. c, 14. 2 Str. 1079. 7 Durnf. A 
East, 259. but see 2 Wils. 67. The statute 
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4 Geo. II. c. 2H, § i. 5 Durnf. A East, 

304. 
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wted^t »ilks % OT inaulring lottery tickets \ &c. the defendant may 
lie anested* So, in an action of debt upon a ree&gnizoAce of tioil, the de^ Onrecogmzance 
feudant cannot be arrested for besides that the sufficiency of the, bail ®^*^'** 
jDomst have been proved, or admitted, previous to their being allowed, there 
are many things to be enquired into, which may shew them not liable ^ ; 
und it is commonly said, that if the defendant were arrested in suOh an 
action, there would be bail in iiifinitum. And for similar reasons, an ar- Bail,orrq)kvm 
Test is not permitted in an action of debt upon a bail^ or re^evin^ liond ; 
whether the action be brought in the name of the sheriff^, or of his as- 
jsignee. But, after judgment has been obtained against the bail in such 
Action, the defendant may be arrested in an action on the judgment s. A For goods l>ar- 
defendant cannot be arrested, on an affidavit stating him to be indebted to 
the plaintiff for goods bargained and sdd\^ox, for goods sold ^ witliout 
saying that they were delivered : for there is no reason why the plaintiff 
should have the security of the defendant's body under arrest, and also 
retain the security of the goods in his own hands K And the court of On aUocatur, for 
Common Pleas will not permit a defendant to be arrested, in an action 
• founded on the prothonotary's allocatur, for costs ' ; nor on a policy of Policy of assur- 
assurance, for a total or partial loss, without an adjustment, or express 
promise to pay tlie amount But a defendant may be arrested on a Guaranty. 

guaranty, or undertaking to be answerable to a certain amount, for goods 
sold to a third person, in the event of his failing to pay for them 

A party cannot be arrested and held to bail for a penalty, but only for For penalty, or 
tlic sum secured by it And hence it is, that in an action of debt upon 
bond, conditioned for the payment of money, though th6 penalty is, strictly 
speaking, the legal debt, yet as it is now considered, upon the statute for 
the amendment of the lq(W to be merely a security for principal, interest 
and costs, the deffindant cannot be arrested for more than the sum really 
due by the condition. And, in like manner, where the bond is conditioned 
for the performance of covenants % or to save harmless^, the defendant 
ought not to be arrested for the penalty, but only for the amount of the 
damages really sustained by the breach of the condition. But, upon a 
bond in a penalty, conditioned for paying a less sum by instalments and 
interest, though a part only of the instalments are due, the obligee may 
arrest for the aggregate amount of all the instalments, and the interest 
. » 26 Geo. II. c. 21. § 8. S Bur. 1569. > 4 Taunt. 705. 

^ 27 Geo. 111. c. 1* § 2. Append. Chap. *" 5 Taunt. 201. 1 Marsh. 19. S. C. Id, 

§ 61. 21. (a), and see 1 Maule & Sel. 494. 

« iV Sutler, J. M. 28 Geo. III. K. B. ”9 Price* 155. 

^ R. M. 6 Ann. (c). K. B. 6 Durnf. & East, 217, 2 East, 409, 

* 1 Salic, 9% And for the difference between penalties and 

^ 6 Dumf. AEast, S3G. 8 Durnf. & East, liquidated damages, see 2 Bos. & PuL 846. 

460. Holt Nu FtL 45. n. 2 Price, 200. 8 Moore, 

^ Butt V. Moore j* another, bail of Beade, 244. 1 Bing. S02. S. C. 6 Bam. & Cres. 

;M. 28 Geo. Hi. K. B. 8 Durnf. & East, 216. 

4* 5 Ann. c. 16. § IS. 

12 East, 898. ^ ^ I Bid. 68. 1 Balk. 100, Barnes, 109. 

‘ 8 Mo^re, 866. 1 Bing. 867. «. C Say* Rep. 109. Doug. 449. 6 Taunt. 247. 

^ Per Bayky, J, 18 East, 899. ' Barnes, 109. 



tbl^ of a bond imdild^iodibr of a pf^d^ 

See. where tli^ i^enaltj is the ml debtj ier ri^thor iit tintore of 
steted damages. And ^bere an agreement was made in writings to de^ 
Ibw a certain quantity d goods, within a certain time, at the price of 
80Oi or in delknlt therec^, that the defendant would forfeit and pay to 
the plaintiff 100/. ; in an action brought for the penalty, the of 

the CSommon ^eas were of opinion, that the defendant might be hdld to 
bail®. 

On mutual Where there have been mutual dealings between the partiess the ha* 

dealings. ^gjdeied as the debt at law, as well as in equity : And there* 

fore, upon an unliquidated account, if the plaintiff were to sweat to the 
sum due to him on the debtor side only, it would be looked upon as a 
mere evasion ; and if hot sufficient to support an indictment for perjury, 
would it MNttns entitle the defendant to a special action on the case, for a 
maliciotis arrest^ ^ And, at any rate, if the balance did not constitute an 
arrestable debt, the defendant would be entitled to bis costs, under tbe 
statute 43 Geo. III. c. 46. § 3. as having been arrested and held to bail, 
without any probable cause ^ 

After former The defendant having been once arrested, cannot in general be arrested 
again, for the same cause of action Nemo debet bis vexari, pro eddem 
causd. Thus, where the defendant was arrested on a writ taken out pending 
a prior action, wherein he had been previously arrested for the same cause, 
the court discharged him on common bailie. 8o the defendant was dis- 
charged, where he had been arrested a second time, pending a writ of er* 
ror, and before judgment was given thereon, or the action discontinued^. 
And where the plaintiff, not liking the bail in the^ormer action, obtained a 
side-bar rule for leave to discontinue upon payment of and afterwards 

proceeded to charge the defendant in custody with a declaration in a new 
action, the court conceiving this to be a trick, discharged the side-bar rule ; 
so that the bail to the former action still continued liable K But where 
it appeared that the bail in the prior action were forsworn, the court re^ 
fused to assist the defendant, though he was arrested before the former 
action was discontinued ; saying, the plaintiff was right in laying hold d 
him as he did ; for had he discontinued, the defendant ^vould probably 
have run away K And it has been determined, that the plaintiff, after 
suing out common process, may sue out a bailable writ for the same cause. 


* 7 Taunt. 261. 
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‘ 6 Barn, ft Aid. 518. 1 Dowl. ft KyL 
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of action, for which a defendant may or may 
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be^ be the firgt iK^ion; to tbie 

la Diet '^tbiii the rule of not ^ermittugig the detoidaut to be twioe. 
arretted j to the eame cause ^ By rule of Miekf 15 Car* it ia or-^ 
deredf that if a detodant be lawfully delivered from arrest ujKur any 
process, he shall not be arrested again at the same time, by virtue of an- 
other process, at the suit of the same plaintiif/" But, notwithstanding 
tibia rule, the court of King's Bench held, that the plaintiff might lodge 
. a detains: against the defendant, in custody upon mesne process, after hi^ 
bail had justified, the defendant not having completed his discharge, but 
being still within the prison; and that he was not entitled to be di£h 
charged, upon an affidavit that the sum for which the detainer was lodged, 
was due at the time of the first arrest 

The rule for preventing vexatious arrests, was formerly so rigidly ad<^ Abn ;jro*. » 
hercd to, that where the plaintiff was nonprossed for want of a dedara^ 
tion, he could not afterwards have arrested the defendant, in a second 
action for the same cause And this is still the practice in the Common 
Pleas ^ But, in the King's Bench, it has been determined, that after a 
Tionpros, the defendant shall find bail in the second action^; for the 
plaintiff, it is said, suffers enough by paying costs in the first action, and 
therefore ought not to be in a worse condition than before. For a similar Discontinimnre. 
reason, where the plaintiff, having misconceived his action, moves to dis^ 
continue upon payment of costs, he may, after the costs are taxed and 
paid ft, take out a new writ for the same cause, and have the defendant 
arrested de novo^* But where the plaintiff held the deffindunt to boil, 
before the cause of action accrued, and afterwards disebntinued and paid 
costa, and then arrested him de novo for the same cause, after it accrued ; 
the court of King's Ben<^ discharged the defendant on common bail K 
If the plaintiff be nonsuited, in an action of debt on bond, to not suf- Nonsuit, 
flciently proving the execution of it, on non est factum ^ ; or on the ground 
of a variance in a former action, in which the defendant was arrested ' ; 
he may be arrested again, in a seecoid action for the .same cause : But 
this is not allowed after a nonsuit on the merits*”. So, where an action Cassetur ma, 
was brought against one of two partners for a joint debt, and the defendant 
having been arrested therein, pleaded the partnership in abatement, it was 
holden, that the plaintiff might, after entering a cassetur hUla, bring a 
new action against both partners, and arrest the defendant again for the 

same debt”. And where the plaintiff becomes bankrupt, before inter- Bankruptcy of 

plaintiflC 

* 6 Durnf. & East, 616. and see Wightw. < S Str. 1000. 3 Maule & Sel 153. 5 

7S. Davison v. Clemrih, H. 58 Geo. III. Barn. & Aid. 905. 1 DowL & Ryl. 550. S. 

K. B. 1 Chit Rep. S75. in n&tis* 13 Fric^ C. 7 Moore, 310. 

8. M*Clel. S. S. C. 2 Wils. 381. Bame$, 309. 

”§2.K.B. » 5 Maule & Sel 03. 

® 3 Maule A Sel. 144. ” Barnes, 78. 

^ 1 lid. Raym. 670. Com. Rep. 04. S. C. * 1 Chit Rep^ 073. 

* 3 Moore, 607. 1 Brod. & Bing. 289. "* Per <7wr. E. 19 Geo, IXL K. B. 

S. C. 4 Moore, 094. 1 Bmd. & Bing. 514. " Semw^f v. rAi^ H. 4$ Geo. UI. 

S.C. K.B. 1 MarfltWta^ 

U Str. 430. 
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tbe defendant be atMfted nnl ta beil bjr iSbe* 
assign^^ in a second action for the same cause ^ Biit n^hefe the de^ 
fbadant has been arrested in an action brought in the name of a bankrupt^ 
the anthorit]^ of lus assignees^ he cannot be afterwards arrested^ at the 
sitit of the assignees, for the same cause of action, nnleSS the first action 
has been discontinued, and the costs taxed and paid 
Sujicrsedeas, Wb,erevef the second action appears to be ye;kattous l^e de^ndah# 
is arrested or detained in custody therein, after being or super-^ 

sedeabk in a former action, by the laches of the plaintiff the court will 
discharge the defendant on common bail ; even though he be arrested on a 
note given subsequent to the supersedeas ^ or in a different form of action, 
so as it be substantially for the same cause And where a defendant waa 
* arrested in the mayor's court of Hereford, by the practice of whifdi court, 

a plaintiff jls not bound to declare, without a rule for that purpose, and tlie 
defendant, without conforming to the practice, superseded the action for 
want of' » declar^taoii, and was again arrested in London for the same 
cause of the court, without entering into the irregularity of the de« 

When no laches, fendant's proceedings, discharged him on filing common bail But where 
o^fauU in plain- jjg laches in the plamtiff, and d fortiori where the defendant is 

in fault, the court will not assist the latter r Thus, wheie A. having been 
arrested at the suit of B. gave him a draft for part of the demand, and 
agreed to settle the remainder in a few days ; after which, the draft being 
dishonoured, B. sued out a new writ against A., and arrested him again 
on the same affidavit ; this was holden to be r^ular K And if tbe defend- 
ant be discharged out of custody, on account of some act for which the 
plaintiff is not answerable, such as an alteration in the warrant to arrest 
by the sheriff 's officer, without tbe plaintiff ^s knowledge, in such case the 
defendant may, after the first action^s discontinued, be again held to bail 
for the same cause K So, where the first action is compromised, and a 
second brought for the same cause, the court will not set aside the bail 
bond taken on an arrest, unless the proceedings appear to be vexations'^* 
The defendtwt ha^ng given a bond, conditioned for the payment of a siiin> 
of money, if the sentence of a Vice- Admiralty court should be affirmed on 
appeal, and the appeal having been dismissed for want of prosecution, the 
defendant was arrested and holden to hail ; after \yhich, the appeal being 
restored upon petition, the action was suspended, and the bail discharged ; 
but being again dismissed, a new action on tb^ bond was commenced ; 
and the court of Common Pleas held, that the defendant might be again 
arrested and holden to bail K So, where the defendant has been arrested- 
abroad, he may be again arrested here, for the same cause of action ; at 


After compro- 
mbe. 


Appeal, dis- 
tnisited. 
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leasL wheie it does hot appear that the plaintiff may have the same redress 
and beiieht by the proceedings abroad^ as in this country ». It is no 
ground for discharging the defendant t)ut of custody, that a previous ap- 
plication had been made to the court of Chancery, for a >vrit of nv esrmt 
regnOf for the same sum ^ So, wliere A. proceeded by foreign attach- 
ment against B. who surrendered, and pleaded to the jurisdiction of the 
court, upon which A. discontinued the foreign attachment, and arrested 
B. by process out of the King’s Bench, the court of Common Picas held, 
that the foreign attachment was not such a proceeding as to entitle B. to 
be discliargcd out of custody in the present suit, on entering a common 
appearance And where tlie defendant being in custody witlxin a local 
jurisdiction, the plaintiff lodged a detainer against him, but discontinued 
the action from fear of a x»lca to the jurisdiction,' and then arrested the de- 
fendant in the King’s Bench, without having paid the costs of the first 
suit ; the court held, that the defendant was not entitled to be discharged 
on filing common bail, the second suit not being vexatious Where a de- 
fendant was twice arrested, and put in bail to two writs in different 
counties, for the same cause of action, the court of King’s Bench refused 
to make a rule absolute for setting aside one of the two writs ; the proper 
course being, that an exoncretur sliould be entered on one of the bail- 
pieces 

Upon the same principle, of not permitting the defendant to be twice 
arrested for the same ca\isc, it is holden that in an action of debt upon 
judgment, whether after verdict or by default, the defendant cannot be 
arrested, if lie was previously arrested in the original action ; even though 
the bail in that action have since become insohent«, or the plaintiff has rc- 
leased them, by declaring in a different county **, or the defendant has 
rendered in their discharge, and obtained a supersedeas K And if a defend- 
ant, being arrested upon x>roccss of the King’s Bench, give a warrant of 
attorney to confess judgment, and be afterwards holden to bail in the Com- 
mon Pleas, in an action upon that judgment, the latter court will discharge 
him upon a common appearance K But if*tlie defendant were not arrested 
in the original action, he may be arrested in an action of debt on the judg- 
ment \ And, in the Common Pleas, the defendant may be arrested in 
such action, notwithstanding a writ of error has been brought, and bail 


" 7 Durnf. & East, 470. 2 East, 453. 

^ 8 Taunt. 24. 

* 6 Taunt. 851. 1 Marsh. 305. S. C. and 
see the case of Bromlty v. Peekt 5 Taunt. 
853. m noiis, 

^ 3 Dowl. & Ryl. 33. 

1 Chit* Rep. 393. And see furihcrj, as 
to the cases in whicii the defendant may or 
may not be twice arrested for the same cause, 
id, 873. (a).a70. (a). Petersd. Part 1. Chap. 
IV. 

^ 2 Str. 1218. Say. Rep, 43. Pr, Reg. 54. 
VOL. I. 


Cas. Pr. C. P. 32. S. C. Barnes, 1 10. 
e Say, Rep. 160. 

^ 2 Wils. 93. Barnes, 116. S. C. but see 
2 II. Blac. 278. 

i 8 Str. 1039. Co\vp. 72. R. II. 8 Geo. 11. 
reg, 2. C. P. Cas. Pr. C. P. 34. Pr. Reg. ,50. 
Barnes, 390. 1 Bos. & Pul. 361. 

^ 2 Bos. & Pul, 416. but see Barnes, 94. 
* 8 Durnf, & East, 85. Pr. Reg. 55, 6. 
Cas. Pr. C. P. 32. 3. C. Barnes, 1 10. 1 New 
Rep. C. l\ 133. 
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Wnm a ca&%> is ivilM tha Aileainit lue beea ar-- 

rested, h referred to arbitration^ and the arbitre^ awards te the pkintiif 
a sum exceeding iwenit^ pounds^ the defciklant may be arrested again^ in 
an action upon the award K 

It was formerly holden^ that tvhere the judgment was merely for rfw/.r 
dS!t*was*orT|rt*^ “ noiisidt ^ or the debt was originally under ien pounds^ bilt raised 
xrally under 10/^ to a 'larger sum by the addition of costs or the action was for general 

damages, which were reduced by the judgment to a sum certain above ten 
pounds the defendant could not be arrested in the King^s Bench, either 
upon the judgment itself, or upon a subsequent promise, in consideration 
of forbearance to pay the debt and costs. But it was afterwards deter- 
mined ill both courts that a defendant might be arrested and held to spe- 
cial bail, in an action on a judgment for ten pounds, for damages and costs ; 
By stat. 43 Geo. though the original debt alone were under that amount. This determina- 
tion seems to liave occasioned the passing of the statute 43 Geo. III. c. 40. 
§ 1. by which it is enacted, that no person shall be arrested or held to 
" special bail, upon any process issuing out of any eourt in England or 
Ireland, for a cause of action not originally amounting to the sum for 
which such person is by the laws now in being liable to be arrested 
and held to bail, over and above and exclusive of any costs, charges and 
expenses tliat may have been incurred, recovered or become chargeable, 
** in or about the suing for or recovering the same, or any part thereof."' 
And, by the statute 7 & 8 Geo. IV. c. 71 *'• no person shall be held to 
" special bail, upon any process issuing out of any court, where the cause 
of action shall not have originally amounted to the sum of twenty pounds 
or upwards, over and above and exclusive of such costs charges and ex- 
penses as aforesaid.’* This statute, however, does not extend to Scotland 
or Ireland K 


III. c. 46. 


Bv stat. 7 & 8 
Geo. IV. c. 71. 


Affidavit of The affidavit required by the statutes, of the cause of action, may be 

by^whorn raadl* plaintiff, his wife, or a third jMjrson ^ : and it may be made by 

one or several persons. The aihrmation of a Quaker is sufficient to hold 
the defendant to special bail b And, in the Common Picas, an affidavit 
made by a third person, need not state any connection between the depo- 
nent and the plaintiff*". But the affidavit, or affirmation, must be made 
by some person who is legally competent to be a witness ; and therefore it 


• Barrujs, 71. Pr. Reg. 57. Com. Rq>. 
656. S. C. g Blac, Rep. 768. 

3 Burnf. & East, 756. 

® 5 Bur. 2680. 2 Blac. Rep. 1274, C. P. 
emirs*, 

^ 2 Str. 975. 1077. 3 Bur. 1S89. 4 Bur. 
2117. JButeier v. HoUand, H. 25 Geo. HI. 

It'?..' " ' 

, M*8i I Wik. 180. 

* 4 Duml^ & EoM) 670. K. B. Barnet. 

tSjt^ iSr.' lUe* ^ Cm Ft. C. P. 09. & 


C. C. P. but see Barnes, 433. Pr. Reg. 61. 
S. C. aemb, contra. 

*^ § 1. and see stat. 51 Geo. HI. c, 124. 
§ 1. continued by 57 Geo. 111. c. 101. 

* § 10 . 

k 1 Wils. 339. Say. Rep. 59. S. C. 1 
Bos. & |*ul. 1. 1 Chit. Hep. 58. IGl. 9 
Price, 322. 

1 Cowp. 382. and see IVlIIes, 292. n. Ap- 
pend. Chap. X. § 5. 

” 1 Bos. & Pul 1. 4 Taunt. 281. 1 Clut. 
Rep. 58. 161. 
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Is bad» if made by a person convicted of felony, or other in&mous crime 
An affidavit however, that the plaintiff is a transported felon, cannot be 
read in answer to an affidavit to hold to bail, made by a third person ^ : And 
a plaintiff convicted of a conspiracy, is not incompetent to make an affida-* 
vit to hold to bail The true place of abode and addition of every person 
making the affidavit must be inserted therein In the King's Bench how- 
ever, the deponent may be described as "of the city of London, merchant ® : ” 
And, in the Common Pleas, the addition of " manufacturer " to the depo- 
nent’s name, has been deemed sufficient^. But the court of King’s 
Bench will not try the real place of the plaintiff’s abode upon affidavitss : 
And there is no occasion to insert in the affidavit, the addition and de- 
scription of the dfendant **. In an affidavit to hold to bail, the plaintiff's 
clerk may state his place of abode to be the office where he is employed the 
greater part of the day, though at night he sleep at another place ' : and 
it is sufficient to describe him as derk to his employer, whose address is 
stated K So a foreigner, whose general residence is abroad, and who only 
landed here for a temporary purpose, may properly describe his place of 
alKMic to be in his own country, and not at the place where the affidavit 
was sworn * : And w'here a deponent had been a few days before dis- 
charged out of prison, but by permission had still continued to lodge there 
at night, having no^ other place of residence, his describing himself botid 
^fide, in an affidavit to hold bail, as late of such a prison, has been deemed 
sufficient ^ : But a deponent who has left one place of residence, and 
resides in another, cannot regularly describe himself as late of the former 
The affidavit may be sworn in court, or before a judge, or commissioner 
of the court authorized to take affidavits, by virtue of the statute 29 Car, 
11. c. 5 or else before the officer who issues the process, or his deputy r : 
And it may be sworn before a commissioner, although he be concerned as 
attorney for the plaintiff ‘i. But a special capias, issued upon an affidavit 
sworn at the bill of Middkscx office, is irregular : and though it was con- 
tended, that the practice was for the filacer, upon transmitting to him 
oither the original affidavit or an office copy of it, to issue the writ, yet 


” 5 Mod. 74s e Salk. 461. Barnes, 79. 
Pr. Reg. 49. S. C. 2 Str. 1148, 2 Wils. 
'S25. and see Peake's £vid* 5 Ed. 139, &c. 
but see Barnes, 1 16. ewUra, 

^ 1 Chit. Rep. 165. 

' 4 Dowl. & Ryl. 144. 

“ R. M. 15 Car, II. reg, 1. K. B. i East, 
16. SSO. 4 Taunt. 154. 2 Barn. & Cres. 
563. 4 Dowl. & Ryl. 45. S. C. but see G 
Taunt. 73. by which it appears that there is 
no such rule in the Common Pleas. 

3 Maulc & 8c1. 105. 

» 3 BO& & PuL 660, ♦ 

® Ptr £Vr. H. 46 Geo, III. K, B, 8 Smith 
B, 807, S, C. 

» Per Cur. T. *1 Geo, III, K, B, 

' 1 MwOe & ail 10,3, and aee 9 Chit, 


Rep. 15. 

* 1 Ciut. Rep. 464. in notis. 

^ 3 East, 154. 

*** 11 East, 528. 

" Id. ibid. 

** Extended to the isle of Man, by statute 
6 Geo. III. c. 50. § 2. And see the statute 
55 Geo. III. c. 157. for empowering the 
cou/ts of law and equity in Ireland, to grant 
commissions to take affidavits, in all parts 
of Greai SrUain. Tlie commission for tak- 
ing affidavits in Ef^land, should be stamped 
with a ten shilling stamp. Stat. 55 Geo. 111. 
c, 184. 3c4erf, Part II. § 3. 

** Stat. 18 Geo. I. c. 89. § 8. 

R. E. 15 Geo. II. reg. 2. K. B. R. E. 
13 Geo. II. rrg. 1. C. I^. 
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the court said that such could not be the practice ; for that an offiidavit 
made for one specific object^ could not be transferred to another^ and per- 
jury could not lic assigned on the office copy ®. So, in the Common Pleas, 
where, on an affidavit of debt sworn before and filed with the filacer for 
Devonshire, a capias ad respondendum issued to the sheriff of that county 
agiiinst the defendant, who not being found there, an office copy of such 
affidavit was filed with the filacer for London, on which another capias is- 
sued, directed to the sheriffs of London, under which the defendant was 
arrested, the court held, that this was irregular ; for, by the terms of the 
statute, an affidavit must be made before a judge, or commissioner of the 
court authorized to take affidavits, err before the officer who issues the pro- 
cess or his deputy ; and in this case therefore, the affidavit should have 
been sworn before and filed with the filacer in London ^ But where the 
defendant was arrested on a ieslaium capias into Devonshire, without any 
affidavit filed on issuing the testalmn capias, an affidavit having been filed 
on isRuiJig a jiroviuus capias into Cartihridgcshirc, the court held it to be 
regular, th,;agh the testatum was not tested on tlic quarto die. post of the 
original ; the filacer for Cambridgeshire being the proper officer to isttic 
writs into Devonshire'^. By the Jurat to an affidavit of debt, made by a 
foreigner, it was certified by the signer of the bills of Middlesex, that the 
affidavit was interjircted by F. C. professor of languages, (he having first 
sworn that he understood the English and Frewc/i languages,) to the depo- 
nent, who was afterwards sworn to the truth thereof ; and this was 
holdcn to be sufficient*'. 

There being no action depending in court, at the time when the affida- 
vit is made, it ought not regularly to be entitled in a cause : and in one 
case, the King's Bench discharged the defendant out of custody on com- 
mon bail, on account of its being so entitled ^ ; but in a subsequent case 
they thought that as the practice had obtained so long, of adding a title to 
affidavits of this kind, it would be too much to determine, that such 
practice had been erroneous ; particularly as this was a mere question of 
form, and did not interfere with the justice of the case. A rule of court 
however has been since made in the King’s Bench, that affidavits of any 
cause of action, before process sued out to hold defendants to bail, be not 
entitled in any cause, nor read if filed s." And, in the Common Pleas, if 
an affidavit to hold to bail be entitled in a cause, it is bad ; and the de- 
Of court, &c. fendant may be discharged, on entering a common appearance It was de- 
termined in one case*, to be no objection to an affidavit to hold to bail, that 
it was not entitled In the King's Bench : but in a subsequent case 
it was holden, that an affidavit of debt, not entitled in any court, and only 
slibscribed with the words By the Court,** at the bottom of the jurat. 
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^ i Msule SsSel. 880. 

S Tmut 848. 8 Moore, 192. S. C. 
1 S Bing. 80. ante, 154. 
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^ 6 Durnf. & East, 640. and sec Say. Rep* 
818. 

f 7 Burnf. & East, 321. 
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^ 7 Durnf. & East, 451. 
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is not though where the name of one of the judges of that 

court is affixed to the affidavit, it will entitle the partj^ to read it, as sworn 
in court ^ : And an affidavit not entitled in the court, but purporting 
at the foot, to have been sworn before the deputy filacer, is sufficient 
An affidavit made abroad, out of the king's dominions, is put on the 
same footing as an affidavit sworn in Scotland or Ireland; which, though 
net sufficient of itself to authorize an arrest, will be a good ground for ap- 
plying to the court or a judge, for an order to hold the defendant to spe- 
cial bail*'. The affidavit however, when made out of England, ought to 
contain all the requisites that arc essential to affidavits for holding to bail 
ill this counfry ; and therefore, while the bank acts remained in force, it 
was deemed necessary to state, in an affidavit made in Ireland, for the pur- 
pose of arresting the defendant in this country, that he had not made a 
tender of the money in bank notes It has been said, that where an affi- 
davit of debt is made in Scotland or Ireland, the party verifying it must 
swear, " that it was made by the plaintiff ; that the hand- writing sub- 
scribed thereto, is of his own hand- writing ; that the said affidavit was 
made and taken before a magistrate, who, deponent believes, had compe- 
tent authority to administer an oath ; and that the hand- writing of the 
person subscilbiiig the said affidavit, is the hand-writing of such magis- 
trate But in practice it is deemed sufficient, where the affidavit of debt 
is made in Scotland or Ireland, to swear to the hand- writing of the judge be- 
fore whom it was made s : And accordingly, where an affidavit of debt con- 
tained no place in ihe jurat, but purported to be sworn before the Chief Jus- 
tice of the King's Bench in Ireland, and to be signed by him, and such 
signature was verified by affidavit here, the court held, that it was a suffi- 
cient foundation for arresting the defendant, under a judge’s order, on mesne 
process : Though if an affidavit of debt be made abroad, out of the king’s 
dominions, it is usual to swear to the other circumstances before stated *. 
An affidavit to hold to bail, on an I rink judgment, must shew the value of 
the sum recovered in Irish money And where an affidavit to hold 
to bail, made before a British Consul in a foreign country, stated that 
the defendant was indebted to the plaintiff in 100,000/. sterling, for money 
had and received, it was holdcn that the affidavit was insufficient ; inas- 
much as it did not appear with certainty, whether the defendant was in- 
debted ih British sterling money It is not settled, whether a British 


^ 3 Maule & Sel. 157. 

^ Id, 157, 8. and see 13 East, 189. And 
for the form of the Jura/, on an ailulavit to 
hold to bail, see Append. Chap. X. § 1. 

1 Chit. Kep. 165. 

^ Ante, 166. 

NesMit V, PyMi, 7 Durnf. & East, 370. 
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Chit. Rep. 17. And for the form of an affi- 
davit in England, to arrest in Ii/dand, see 
Append. Chap. X. $ 6. 

^ 1 Sel. Frac. 2 £d. 111. Lec*s Frac. 


Die. 2 Ed. 20. 

® 1 Chit. Hep. 721. Append. Chap. X. § 7. 
h 1 Maule & Sel. 302. 

* Per Lord Kenyon, T. 36 Geo. III. K. 
B. Sed qiucrc? and see 1 ChiL Hep. 463. 
721, 2. 7 Durnf. h East, 251. ' Ilaydtm v, 
Federici, E. SB Geo. III. K. B. 8 East, 
364. 1 Chit. Hep. 464. in noHs. 

^ 2 Ch4. Hep. 1 6* and see 1 Chit. Hep. 
28. 2 Bam. A Aid. 301. S. C. 

* 4 Bam. & Cres. 886. 7 Dowl. A Ftyl- 
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(kHiui, or Vice-Consul, resident iii a fereign countrjr, liaa flinA^ay, hf irir- 
tuebf his office, to administer an oath, for the pm^se of holding a defend- 
ant to bail in this country; the judges of Ae Kinjg's Bench, in a late 
case *, being equally divided in opinion on this point. 

In point o{ form, the affidavit should be direct and positive, that the 
pJaintHF has a subsisting cause of action ; and therefore, if it be merely by 
way 'of argument, or reference to books or accounts, &c. or as the party 
making it believes, it will not in general be sufficient ^ But an affidavit 
tliat the defendant is indebted to the plaintiffi in such a sum, as he computes 
it, has been adjudged good And in an affidavit to hold to bail, made by 
the plaintiff's agent, (the plaintiff himself being abroad,) the debt on a 
judgment being first positively sworn to, a subsequent statement that the 
judgment is still in force, unpaid and unsatisfied, as deponent verily he- 
Ueves, will not vitiate Where the plaintiff sues as executbr or adminis- 
trator^ or as assignee of a bankrupt, it is sufficient for him, or a clerk of 
the te4at<yr^, to swear that the defendant is indebted, &c. as appears 
by bookit, tyc. and as he verily believes ^ : but even in that case, a mere re- 
ference to books, &c. unsupported by the party's belief, is not sufficiently 
positive s ; and, in the Exchequer, an affidavit by an executor, of a debt 
due to his testator, as appears by a statement made from \he testator’s 
books, by an accountant employed to investigate the same, as deponent 
verily believes,** is insufficient to hold a defendant to special bail So, 
where the affidavit to hold to bail was made by a bankrupt, who swore 
that, at and before Ae date and suing out of the commission, Ae defend- 
ant was indebted to deponent, and, as he believed, was still indebted to 
his assignees, on a bill of exchange accepted by the defendant, indorsed 
by the drawer to deponent, and, as he believed, still unpaid ; Ac court 
thought Ae affidavit insufficient A co-assignee of a debt, arising out 
of bills of excliaiige in his own possession, may sue in the name of Ae ori- 
ginal creditor, and hold Ae defendant to bail on his own affidavit, 
swearing positively as to all the facts required which are within his o^vn 
knowledge, and to the best of his knowledge and belief, as to such as are 
within Ae knowledge of his principal and co-assignees And where Ae 
assignee of a bond swore, that Ae obligor was indebted in ninety potlnds. 


• 4 Barn. & Cres. 886. 7 Dowl. & Ryl. 
478. S. C. and see 8 East, 864. 1 Chit. Rep. 
463. 8 Moore, 632. And for other cases, 
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^ 4 Bing. 142. 
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dceiued sufficient to hold the defendu^ to special' boil *: But it is usua1> 
in such cascj for the obligee and assignee to join in an affidavit^ stating 
the. execution of the bond> the assignment of it, and how much is due for 
principal and interest ^ An affidavit of debt, stating that A. was in- 
debted to B, for goods sold and delivered in Holland^ and that the debt 
was assigned to C, according to the laws of that country, and concluding 
with u statement that the assignee of a debt may sue the debtor according 
to tlic laws of Holland, as deponent is inforviued and believes,** has been 
deemed sufficient to hold the defendant to bail in this country 

It is also requisite, that the affidavit should be certain and explkit, as 
to the nature of the cause of action : Therefore, an affidavit that the de- 
fendant is indebted to the plaintiff in such a sum, without more*', or 
generally upon promises^, or in so much upon a bond for performance of 
covenants or upon breach (f articles 6, or as a balance q/' accounts be- 
tween the parties **, lias been liuldcn to be too general. So an affidavit to 
hold to bail, stating only that the defendant is indebted to the plaintiff, 
“ lor goods sold and delivered, (without saying hj the plaintiff to the de- 
fendant,) and as the acceptor of a bill of exchange*,” or ^^for goods sold 
and delivered (not saying bi/ the jdaintif,) to the defendant or for 
goods sold and delivered for the defendant V' is iusufficieut. And, in the 
King's Bench, an affidavit to hold to bail, stating that the defendant, being 
captain of a ship, was indebted to plaintiff, for work and labour of plain- 
tiff done ou board' the ship, and for materials found by plaintiff and used 
therein, and fpr goods sold ancl delivered, and money paid by plaintiff, at 
tlic request of defendant,” was holdeu to be defective, in not stating that 
tlie work was done, or money paid for, or the goods sold to defendant 
But where it was stated in the affidavit, thg,t the defendant was indcdited, 
for the use and occupation of a certain dw'clling house, &c. of the plain- 
tiff, held and enjoyed by the defendant as tenant thereof,” without saying 
that he was tenant to the plaintiff, it was deemed sufficient So, in the 
Common Pleas, an affidavit to hold to bail, stating the debt to be " for 
money paid laid out and expended, and wages due to the plaintiff for his 
services on board the defendant’s ship,” is sufficient, without expressly 
stating that the wages were due from the defendant **. So an affidavit to 
hold to bail, which states that the defendant is indebted to the plaintiff, 
for the hire of divers carriages, &c. of the plaintiff, to and for the use of 
the defendant, is sufficient, without stating that they were hired of the 


* 1 Wils, 2S2, and see 7 Taunt. 275. 1 
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• J Marsh. 317. 


Of debt, in 
Holland. 


Must be certain, 
and explicit. 


For goods sold 
and delivcreil, 
&<;. 


Work and la- 
bour, &c. 


Use and occupa- 
tion. 


Wages, &c. 


Hire of car- 
riages, &c. 





.4^4 ' OF THE AFMpAXm 

Money had and or by whom they were hired ^ Sa> it ha$ been deemed soAcie^t 

^ to stote> in an affidavit to hold to bail, that the defendant is indebted to 

the plaintiffi in such a sum, for money had and received on account of 
the plaintiff'/* without adding, that it was . received by the drfendmt^^ 
Money paid, &c. And, in an affidavit of debt for money paid to the use of the defendant 
or for work and labour as the defendant's servant it is not necessary, in 
the Common Pleas, to state that it was at his request ; but it is otherwise 
Mon^ lent, by in the King's Bench An affidavit made by a married tvoman, that the 
married woman, jg indebted fur the rent of lodgings, and for money lent by 

her to the defendant," was held sufficient ,* although it did not state to 
whom the lodgings were let, and the person making the affidavit was her- 
self incapable of lending money ; for she might have lent it as agent to 
her husband ^ And an affidavit that B. Patten is indebted for money 
paid to the use of the said Jackson^ is well enough But an affidavit 
stating the defendant to be indebted to the plaintiff, for money had and 
received to the use of Lis wife** ; or that E, I. is indebted, &c. for money 
On bill of ex- due frojn the said u. P, E. 1. &c. * is insufficient. An affidavit to hold to 
iilissorv notl^" ® exchange, has been deemed sufficient, though it do not 

state in what character the plaintiff sues, whetlicr as payee or indorsee ** : 
And an affidavit, stating that the defendant was indebted to the plaintiff 
on a bill of exchange, payable to a third person, at a day now past, W'as 
deemed sufficient ; without stating at what day the bill was payable, or 
shewing the connexion between the payee and the plaintiff*. But an 
affidavit, that the defendant is indebted to the plaintiff, as indorsee of a 
promissory note, or bill of exchange, made or accepted by defendant," 
without stating the date of the note or bill, or that it w'as payable on de- 
mand, or at a day past, is insufficient : and it seems that the affidavit 
must state in what character the defendant is sued So, an affidavit stat- 
ing the defendant to be indebted to the plaintiff, on a promissory note, 
drawn in favour of £. & Co. and duly indorsed to the plaintiff, has been 
deemed insufficient 

On money bond, In an action on a money bond, the affidavit to liold to bail should regu- 
larly state that the defendant is indebted, &c. for principal and interest 
due on a bond, bearing date, and made and entered into by the de- 
fendant to the plaintiff, in the penal sum, &c. conditioned for the payment 


» 6 Taunt. ii80. 3 Marsh. S3. S. C. 

8 Durnf. East, 33b. and sec «/. 37. 

* 5 Taunt. 704. 751. 1 Marsh. 315. S. C. 
8 Moore, 333. 1 13in^. 338. S. C. accord, 
o 5 Tatotiu 756. 1 Marsh. 317. (a). S. C. 
6 Taunt. 380. S. P. 

5 Mauk' & ScL 446. 

^ iVCV.T* 10 Geo, m. K.B. 

» 3 MeNiOe & SeL 178. 

« 4 Bing. SO. 

' 1 &%l. 150. 

7 E^art, 94. 19*. 3 Smith H. 1 17, S. C. 
K. 15. 7 Tauf*. 171. 3 Marslj. 488, S. C. 


C. P. accord, but see 6 Taunt. 35. 1 Marsh. 
434. S. C. 6 Taunt. 531. 2 Marsh. 331. 
S. C. cafiUra. 

* 1 Chit. Rep. 648. and see 4 Moore, 18. 
5 Moore, 53. 2 Brod. & Bing. 338. S. C. 
Id. 343. 3 Dowl. & Ryl. 148. 

3 Maule & Sel. 148. 475. 3 Barn. & 
Aid. 495. K. B. 7 Taunt. 171. 2 Marsh. 
483, S. C. 4 Moore, 18. C. P. accord, but 
sec 1 New Rep. C- P. 157. contra. 

" 3 Marsh. 231, 6 Taunt. 631. S. C. 

4 Bing. 114. 
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0 f and interest^ at a certain day now past®. And where the aflidavit 
8 ta<^d| that the defendant was indebted^ dec. in a certain sum, for principal 
and interest due on a bond, made by the defendant, in a greater penal sum, 
it was holden to be good ; though it did not state the' condition of the bond 
to be for the payment of money But the affidavit must shew that the 
bond was then due and payable ; otherwise the defendant will be discharged 
on common bail And an affidavit, stating that the defendant is indebted 
to the plaintiff in 6000/. upon a bond, bearing date, &c. and made and , 
entered into by defendant to plaintiff, in the penal sum of 25,000/.'* with- 
out shewing the condition of the bond, was holden insufficient ; and the 
court discharged the defendant on common bail So an affidavit to hold 
to bail, in an action against a surety on an arbitration bond, must set out 
the condition, and shew that a demand of the money was made on the 
principal, if required by the award®. 

In holding a defendant to bail for stipulated damages, for not perform- For stipulated 
ing an agreement, it is necessary that the affidavit should state what 
the agreement was, and the breach of it And as a party cannot be held 
to bail for a penalty, but only for the sum secured by it, an affidavit stating 
that the defendant was indebted to the plaintiff in 1000/. under an 
agreement in writing, whereby the defendant undertook to pay the plain- 
tiff the balance of accounts, &c. which balance is still due and unpaid," is 
insufficient, without stating that the balance was 1000/e. So an affidavit, 
that the defendant is indebted to the plaintiff in 50/. ** by virtue of an 
agreement, whereby he bound himself in that sum for the performance of 
the said agreement, and which he had neglected and refused to perform," 
without stating what the agreement was, or the breach of it, is not suffi- 
cient''. So an affidavit, stating that the defendant is indebted to the 
plaintiff in so much for interest money, under and by virtue of an agree- 
ment under the hand of the defendant or for his subscription as member 
of a certain reading club, according to the rules and regulations of the 
same is not sufficient. So, if a tenant bind himself in a penalty, for 
performance of repairs within a certain time, the court will not permit him 
to be arrested fi^r the penalty, upon an affidavit which does not shew in 
what respect, and to what amount, he has violated his contract'. So, 
where an affidavit stated, that the defendant was indebted to the plaintiff 
in 245/. “ for money lent by plaintiff to defendant, for the use of another, 
and for which the defendant promised to be accountable, and repay or cause 
to be paid or secured to tlic plaintiff, &c.” the defendant was discharged 
on common bail ; it not appearing in the affidavit, but that the money had 
been secured, according to the agreement And where an affidavit stated. 


“ Append. Chap. X. § 73. 

7 Taunt. 275. 1 Moore, 24. S. C. 

® 7 Dowl. & Ryl. 232. 

** 4 Maule & Sel, 330. but see 7 Taunt. 
276. 1 Moore, 24. S. C. AnSe, 183. 

* 7 Taunt. 406. 1 Moore, 1 10. S. C. 

* C Durrif, h East, 13. Per Cur, H. 41 
Geo. III. K. B. 2 East, 409. 


^ G Durnf. A East, 217. 

^ 2 East, 409. 

* 10 East, 358. 
k 1 Dowl. & Ryl 160. 

» 6 Taunt. 247. 

6 Durnf. 6t East, 662. and see 2 Bos. & 
Pul 48. 
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platxiliffj al a time specified^ ot |»y Jiev 10(^4« and that Im had 
not done either, although the time had elapsed, and plaintiff was ready' 
and willing to marry defendant, and requested him to marry her ; the 
court held that this was insufficient, as they can take nothing by intend- 
ment in an affidavit of debt; and here, no consideration for the defendant s 
For damage^s promise was shewn But, in the Common Pleas, an affidavit to hoI<I to 
stating the defendant to be indebted, “ for damages awarded, and for 
costs and expenses taxed and allowed,"* is sufficiently certain ; fur it will 
be inferred, that the award and taxation are such as will support the ac- 
On charterparty, tion^. And, in that court, an affidavit stating that the defendant was 
indebted to the plaintiff, upon and by virtue of a certain charter-party of 
affreightment, bearing date, &c. for and on account of the hire of a ship, let 
to hire by the plaintiff to the defendant, and by him taken, for a certain 
voyage from > - to — : ^ was deemed sufficient So, an affi- 

davit to to bail, .stating that the defendant was indebted to the plain- 
tiff, in ti ll St ‘or tiii; deponent, under a deed, by which the defendant had 
covenanted to pay money, at certain times, and on certain events, now 
past and happened,"' was holdcn to be sufficient \ 

In In It was formerly sufficient, in order to hold to bail in trotter, to malcc a 

general affidavit, tliat the defendant had jiossessed himself of divers goods 
and chattels of the plaintiff, of the value, &c. which he had refused to 
deliver to the plaintiff, and had converted the same to his own use ^ But 
an affidavit, stating that the defendant was indebted to the plaintiff in 
trover^y* or that the defendants had possessed themselves of certain 
goods, &c. of the plaintiff, and> other perswiss/* or that ‘‘ the plaintiff’s 
cause of action against the„ defendant was for converting and disposing of 
divers goods 4 if tlie plaintiff, to the value of 250/. which he refused to de- 
liver, though the plaintiff had demanded the same, and that neither tlie 
defendant nor any person on his behalf had offered to pay to the plaintiff 
the 250/. or value of the goods V* has been deemed insufficient. And to 
obtain a judge's order, under the late rule % the affidavit should fully set 
forth the circumstances under which the defendant has possessed himself 
of the goods, the particulars of which they consist, and the value of them, 
and in what manner the defendant has converted them to his own use. lu 
<H^r to hold to bail in (rover for a bill of exchange, it should be stated 
that the bill remains unpaid K And an affidavit to hold to bail in trover, 
by the assignees of a bankrupt, stating tliat ** the defendant possessed him- 
self of the goods, which he refused to deliver, and has converted them to 
his own use, as appears by the bankrupt’s books of account, and by the 

^ 1 Barn. & Cm. 108, % Dowi. & IlyL 69. s Cvr, T. 48 Goo, III. K. B. 

S. C. “7 Dumf. & East, S50. 

^ 1 Bos, & Bui 865. ana w>c 6 Dowl & ^ H. H. 48 Geo. Ill, K, B. C. P, & Ex- 

ilyl 15* :/ chec|. Ante^ 178. And for the form of an 

' ^ ^ Moore, 107* 1 Bing, 948, S. C, alHdavit in trover, since the above rule, see 

^ 9 Bhig. laiii. Appeud. Cliap. X. § 85. 

^ OqJi* X* § 89, &c, ^ 7 Durnf. & East, m. 



(t&e and kttera rf tfee^ito(it% mdqfiminthetiet^;’ 
im& holder Ao^ tb be sufficiently certain/ tush^ a oonvemdA; and there- 
ftre the court discharged the defendant on common bail*. 

An affidavit to hold to bail on the hitery act, must specify the nature of On lottciy act. 
the ofTence, and aver that the defendant has incurred the forfeiture ^ : but 
the offence need not be described circumstantially, nor is the plaintiff 
obliged to swear, that the defendant is indebted to him to thej, amount of 
the penalty ® : In such an affidavit, several offences of the same nature may*, 
be included ; and it need not state that the defendant received any con- 
sideration for making the insurances, or set out the plaintiff's authority to 
bring the action ®. 

By the Bank acts which were passed during the late reign, for re- Negativing ten- 
straining cash payments, the affidavit to hold to bail was required to state, 
that no offer had been made to pay the sura sworn to, in notes of the go- 
vernor and company of the ]pank of England^ expressed to be payable on 
demand, (fractional parts of the sum of 20^. only excepted «). These acts 
of parliament were construed to extend to affidavits made in Ireland, fur 
the purpose of being used in this country ^ : And if an affidavit was made 
here, to be used in Ireland, it must have negatived the tender in Irish, as 
well as English bank notes. But the acts <lid not apply to the case of a 
defendant holdcn to bail in trover, which could only be done under a 
judge's order, on an affidavit of the circumstances ^ By these acts \ no 
action or suit could have been prosecuted against the governor and com- 
pany of the Bank of England, during the continuance of the restriction 
thereby imposed on payments by the said governor and company in cash, 
to compel payment of any note of the said governor and company, ex- 
pressed to be payable on demand, or of any note of the said governor and 
company, made payable otherwise than on demand, or of any sum of 
money w'hatsocver by the said governor and company, which they were 
willing to pay in tlieir notes, expressed to be payable on demand.” But in 
other cases, bank notes, if objected to, were not made a legal tender by 
these acts * ; though they are so considered, if not objected to at the time™. 

® 2 Maule fc Sol. 663. 187, &c. 

“ 1 Durnf. & East, 705. k Append. Chap. X. § 1, 

Id, 2 Durnf. & East, 664. »* HesOiU v. 7 Dunif. & East, 370, 

* 4 Durnf. & Eost^ 228. ^ in notis; Stawirt v. Smith 1 Bos. & Pul. 132. 

^ 0 Durnf. & East, 6iO. and see 2 H. in notis. S.P. 161. 

Blac. 17. Append. Chap.X. § 81. *4 Price, 307. Ante, 171, 2. 186. 

^ 37 Geo. III. c. 45. § 0. 37 Geo. III. c. k See stat. 37 Geo. III. c. 45. § 2. and 
91. § 8. 38 Geo. III. c» 1. § 9. 42 Geo. III. the other statutes referred to in note ^ op- 
c. 40. 43 Geo. III. c. 18. § 2. and see the posite. 

statutes 51 Geo. III. c. 127. 52 Geo. IIL c. ^ 2 Bos. 8c Pul. 526. And see the statute 
50* 53 Geor 111. c* 5* and 54 Geo. III. c. 56 Geo. III. c.. 68. § 11. hy which gold coin 

52. for pret^enting bank notes from being rc- is declared to be the only legal tender, 

ocived for less than the sum specified therein, ^ 3 Durnf. & East,' 554. 4 Esp. l^p. 267. 

Ac.; and stat. 50 Geo. III. c. 28. for rc- Per Jenifer, J. in v. irarren. Sit, Mid, 
straining, and id, c. 49. 1 & 2 Geo. IV. c. after JVLT. 28 Geo. III. K. B. and he held, 

26. for the gradual resumption of cash pay- that tlie same doctrine applied to a draft on a 

ments. And for the determinations on iliesc banker., 

acts, see the eighth edition of this work, p^ 
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OF THB AFFIPAVST 


Ddeet iii» rth 
medicd by stat* 
48 Geo. in. c. 
18. 


No longer ne- 
cessary. 


AIFulavit must 
be single, 


Want dT, or de- 
fect in, and how 
cured. 


It wtfi not jiecessarj^i however, thot the affidavit should be vciry piw^ 
ticuiar, in negativing a tender in bank notes : for, by the statute 43 Geo. 
III. c. 13. § 2* it was enacted, that in case of any appheation to any of 
his majesty's courts in Wesimnster hall^ by any person who had been or 
should be held to special bail, under or by virtue of any process out of 
such court, to be discharged upon common bail, by reason of any deffict in 
such part of the affidavit on which he was so held to bail, as negatived or 
was intended to negative any offer having been made to pay the sum in 
such affidavit mentioned, in notes of the governor and company of the bank 
of England, the person or persons making such application so to be dis- 
charged, should not be entitled to such discharge, unless he she or they 
should at the same time make proof, by affidavit, that the whole sum of 
money, for which he she or they had been so held to bail, had been or was, 
before such holding to bail, offered to be paid, either wholly in such notes, 
or partly in such notes and partly in lawful money of this kingdom." 
Tiiis statui* , however, was not intended to remedy the total omission of 
a clause lu the ai&davit, negativing h tender in bank notes, but merely to 
cure formal slips*. And, by the statute 59 Geo. III. c. 49. f 1. the re- 
strictions on payments in cash, under the several bank acts, iinally ceased 
and determined on the Jirst day of Ma^ 1823 : So that it is no longer 
necessary to negative a tender of the debt in bank notes, in an affidavit to 
hold to bail. 

Lastly, it is a general rule, that the affidavit to hold to bail should be 
single : and therefore if it contain two or more different causes of com- 
plaint, that cannot be joined in the same action, either at the suit of one 
or several plaintiffs \ or ligainst one or several ^ defendants, it is irre- 
gular, and the courts on motion will set aside the proceedings 

If there be «o affidavit, or the affidavit be defeclive *, or materially dif- 
ferent from the process® or declaration®, or not d\ily^jfiled\ or if the sum 
sworn to be not indorsed on the writ the court will discharge the de- 
fendant upon common bail. But if the affidavit be merely informal, the 
defendant cannot object to it, after he has voluntarily given a bail-bond 
put in * dr perfected bail above, taken the declaration out of the office ", 


* V. Jenkins, M. 45 Geo. III. K. B. 
2 Smith, 156. S. C. and sec 1 Bos. & 
Bui. 176. 7 Taunt: 406. 1 Chit. Rep. 58. 
(a). 59,60. 161. (a). 2 Chit. Rep. 18. 9 
IVice, 322, 

» 6 Purnf. & East, 688. 

® 6 Bur. 2600. 

I|oug. S17. Fty V, and 

others^ M* 26 Geo. 111. K. B. 4 Bumf. & 
66&. 6 Bumf. & Bait, SS4. 788. 
4 Xatii 989. t & Sel. 9b.' Barnes, 70. 
1 M 48. 8 New Rep. C. P. 88. 1 

W.' 

^ AS to the affidavit to hold to 

hail, Baft i Chap. V, 


^ Post, Chap. XII. 

* Hussci/ V. Baskervilie, cited in 2 WiJs. 
S25. 2 'i'auut. 163* I Maule & 8c1. 230. 
2 Moore, 192. 8 Taunt. 242. S.C. 

» 2 Wils. 69. 

^ 7 Burnf. Sc East, 375. 2 Bowl. & Ryl 
252. 

1 1 East,! SSO. 1 Maule Sc Scl. 230. In 
the latter case, Mr. Justice observed, 

that there was not any instance, in which the 
party, after putting in bail above, had been 
permitted to take advantage of a defect in tbd 
affidavit to ))oId to bail. See also 6 Taunt. 
165. C. P. acconL 

1 East, 61. I Bos. & Pul 132, S. P. " 

• 7 Bunifw & East, 451. 



TO TO BAIL. MSO 

pleaded to the action \ oi* let jiiflgtnent go by default^. And it k a rule Court wui not 

in the King^fe Bench, that when the affidavit to hold to bail is regular, the ^ 

court will not go out of it, or prejudge the cause, by entferfng into the 

merits upon which it is founded*^. The plaintiff therefore, in that court. Supplemental or 

must stand or fall by liis affidavit; it being the constant and uniform affidavit,*^kiK.B. 

practice of the court, in cases of arrest, not to receive a supplemental or 

cscplanaiory affidavit on the part of the plaintiff, nor a couMer or cm* 

iradictory one on the part of the defendant \ Even an affidavit of the 

plaintiff's confession, that the defendant owes him nothing, will not here* 

ccived This practice however must be understood with reference to the 

merits of the cause; it being competent < to the defendant to shew by a 

counter affidavit, that he was privileged from arrest, or had been before 

holdcn to bail in this country, for the same cause of action 

In the Common Pleas, where the affidavit to hold to bail is defective, In C. P. 
by reason of the omission of some circumstance necessary to complete it, 
as where it is not sworn, in an affidavit made by an executor, that he be^ 
lieves the debt to be due or that the defendant acknowledged an account 
stated **, &c. the court will permit the deficiency to be supplied by a .w/p- 
plcmcnial affidavit. And so, where the matter of bail is discretionary, as 
in an action for a malicious prosecution *, &c. the court, in determining 
whether an order shall be granted for special bail, will permit a cmira^ 
dietary affidavit to be read on the part of the defendant. But where the 
affidavit is a mere nullity, as being made by a person convicted of felony \ 
or does not contain any positive oath *, or cause of action the court will 
not receive a supplemcnUd affidavit : nor will they try the merits of the 
cause on a contradictory one, except in cases where the matter of bail is 
discretionary In the Exchequer, if there be probable ground to suspect 
that the securities upon which the defendant is held to bail are illegal, the ^ 

court, it is said, will discharge him upon filing common bail \ 

” 7 Dunif. & East, 370. in notis: and sec ^ 1 Wils. 335. and sec Forrest, 155. 2 
I East, 77. Chit. Hep. 20. (/?). 

*> 8 Durnf. & East, 77. 1 East, 19. in f 2 East, 453. 
nolis* S. C. ^2 Blac. Rep. 850. 

' 1 Salk. 100 ^ lut see Forrest, 153. 3 Barnes, 100 . and see id. 87. 1 H. Bine. 

East, 109. 2 Chit Rep. 20 . 5 Barn. & Aid. 24B. 1 Bus. & Pul 36. 228. 2 Bos. & Pul 

JK)4. 13 Price, 8 , M*Clel 2 . S. C. 6 Dowl 110 . 298. • 

Ryl 24. ‘ Cas. Pr. C.P. 148. Pr. Rcg.G 6 . Barnes, 

** 2 Str. 1157. 1 Wils. 335. Say. Rep. 63. 76. S. C. and see Pr, Reg. 63. Barnes, 61. 

S. C. 1 Ken. 424. 2 Wils. 226. 1 Blac. Rep. S, C. Id. 72. 87. 

192. 2 Bur. 656. 4 Bur. 2017. Doug. 450. ^ Pr. Reg. 49. Barnes, 79 , S.C. 1 Chit. 

407 , V. 3faionc, M. 22 Geo. Ill, Rep. 167. 

K. B. Jacques v. Nixmi. E. 26 Geo, III. * 2 Wils. 224. 

K. B. 1 Durnf. & East, 716. 6 Durnf. & ® 1 H. Blac. 10 . 7 Taunt 405. 1 Moore, 

East, 552, 3. Sprang v. Youngs H. 35 Geo. 110 . S. C. 4 Moore, 18, 19. 

III. K. B. 2 Maule & Sel 563. 7 Taunt. ” Barnes, 61. Pr.Keg, 63. S. C. Barnes, 

408. 1 Moore, 112. S. C. 4 Bing. 148. but 109. 7 Taunt. 236. 2 Marsh. 548. S. C. 4 
see 2 Blac. Rep. 850. 886 . 1 H. Blac* SOI. Moore, 4. 

C.P. Forrest, 1^3. 
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But u aidavit made more than a year be&rc 


tile suing out of ttc writ, is not suflBicient to authorize an arrest, in the 
King’s Bench ; for the aot requires an oath of a subsisting debt, at the, 
time of suing out the process ; and after a year, it- will be presumed that 
New one, when the debt has been paid, if nothing appear to the contrary ^ It is therefore 
necewaiy. jieccBsary that a new affidavit should be made, before a writ is sued out, 
when more than a year has elapsed since the making of the former af- 
fidavit* 


and hissemnts. 


Privilege from Having thus sheWn for what cause of action, and upon what affidavit, 
arresu ^ defendant may be arrested, and held to special bail, it 'will next be 

proper to oongider the privilege from arrest ; which is personal, temporary, 
or heal *= : md either existed at common law, or was created by act of 
parliament. 

Where the defendant is not subject to a capias, he cannot of course be 
Ofthc sovereign, arrested and held to special bail. Thus, in the first place, not to mention 
the sovereign, it is holden that the servants in ordinary of the king, or 
queen regent, though subject to a capias, ought not to be arrested, even 
ujwn process of execution without notice first given to, and leave ob- 
tained from tlie lord chamberlain of his majesty’s household ^ : And a 
servant of this nature is not liable to be arrested, although the debt be 
contracted in the course of trade, which he publicly carries on But the 
servants of a queen consort or dowager\e,ye no such privilege And as 
the privilege is confined to the king's servants in ordinary with fee, in re- 
gard of their attendance on his person, it has been determined, that a gen- 
tleman of the king's privy chamber or the fort major or deputy governor 
of the tower of London is not privileged from arrest. So, where one of 
the wardens of the tower, on being arrested, claimed his privilege, but 
afterwards executed a bail-bond, the court refused to order it to be de- 
livered up to be cancelled K The king hath moreover a special prerogative, 
(which indeed is very seldom exerted,) that he may, by his writ of' pro- 
tection, privil^e a defendant from (dl personal and many real suits, for one 
year at a time, hud no longer, in respect of his being engaged in his ser- 
King’s debtor, vice out of tlie realm. And the king also, by the common law, might 


Writ of proteC' 
tioji. 


* Ante, 15^. 17fi. 

3 8tr. 1^70. v. Daty and odters, 

H. 44 Geo. III. $lewart v. Freeman, K. 47 
'peo^ JXI. K. B. blit see 1 Bos. & PuU 176. 

ci' ' . 

r a jdt. JPwi/e^e. And* see further, as 
to arrest, and what persons 

he arnssted, and held to spe- 
daf Part I* Chap. IIB' 
ft>i^af.: A ,Sast, 036. esid ssW ^ Chit. 


Rep. 46. 1 Dowl. & RyL 1S7. n. 

^ T. Kaym. 159. 3 Keb. 3. 465. but set' 
1 Barn. 8c Cres. 189. 3 Dowl. & Ryl* 950. 
S.C. 

^ 3 Taunt. 167. 

« 1 Keb. 842. 877. 

** 3 Barn, 8c Aid. 234. 1 Dowl. & Ryl. 79. 
^ 2 Chit. Rep. 48. 51. and sec 6 Barn. & 
Altl 139. 2 Dowl & Ryl 250. S. C. 

^ 6 Bam. & CrtJS, 84. 



'SUtKSlIf.'*- 1M 

bis into his ptoteditm^ sn iliSt mo oniein^ hmy 

till the king’s debt were paid t but bjr the statute^SS Edw- HL stat* &. 
c* 19. notwithstanding such protection, another creditor may proceed to 
judgment against him, with a stay of execution till the king’s debt be 
paid ; unless such creditor will undertake for the king's debt, and then 
he shall have execution for both »- 

By the law of nations, as declared by the statute 7 Aain. c. 12. Ambassadors 
Ambassadors, and other public ministers are privileged from artest ; asj 
are also their domestic servants ; it being enacted by the above statute, 
that all writs and process against the person or goods of an amhassadxir, 
or other public minister of a foreign pnnee or state, or the domestic ser- 
va 7 it of such ambassador or public minister, shall be utterly null and 
void, to all intents and puiposes whatsoever/' But a consul is not con- 
sidered as a public minister, nor consequently privileged from arrest 
And it has been adjudged that a defendant claiming the benefit of this 
act, as domestic servant to a public minister, must be really and bond fide 
his servant, at the time of the arrest®; and' must clearly shew by af- 
fidavit, the general nature of his ser^ce, the actual performance of it, 
and that he was not a trader or object of the bankrupt laws For, by 
the law's of nations, a public minister cannot protect a person who is not 
hmiA Jide his servant. It is the law tliat givesithc protection : and though 
the process of the law shall not take a bondjlde servant out of the service 
of a public minister, yet, on the other hand, a public minister shall not 
take a person, who is not boiid Jide his servant, out of the custody of the 
law, or screen him from the payment of his just debts So, where the 
servant of an ambassador did not reside in his master’s house, but rented 
and lived in another, part of which he let in lodgings ; the court held, 
that his goods in that house, not being necessary for the convenience of 
the ambassador, were liable to be distrained for poor rates **. And where 
the mfe of an ambassador’s secretary w'as arrested, upon a writ issued 
against her and her husband, the court refused to quash the writ, though 
the husband swore that, before and at the time of the arrest, he w^as in the 
actual employment of the ambassador, and in daily attendance upon him, 
in writing dispatches, an!d other ofiicial documents ,* it not being sworn, 
that he was a domestic servant, or employed in the ambassador’s house K 
This privilege, however, has been loiig settled to extend to the servants 
of a public minister, teing natives of the country where he resides, as well 
as to hk foreign servants ; and not only to servants lying in his house. 
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Peers, and j>oer» 
esses. 


Semi^ts of. 


<»f mime pubCc-mimsi^s, but plw toi^ »nd ;»pt«^l .sprywrt^ %i 9 g. 1 )Ut of 
bis house • : Nor is it pooesmufy. to entitle them to the privilege^ 
names should hare been registered in the secretary 4 »f state's offipe, an4 
transmitted to the sheriff’s office ^ ; though;, unless they have be^n .so re- 
gistered and transmitted^ the sheriff or his officers cannot be prpcppided 
^ against for arresting them And it is not to be expected^ tliat every par- 
ticular act of service should be sppeijed: 'Tis enough, if^jm actual7mti4 
^de service be proved : and if such u service be sufficiently made out by 
affidavit, the court will not, upon bare suspicion, suppose it to have been, 
merely colourable and collusive , 

By the common law, Peens of the realm of England % and Pecrc 9 ses» 
wh^her by birth or marriage are constantly privileged from arrest in 
civil ffliits, on account of their dignity, and because they are supposed to 
have, sufficient property, by . which they may be compelled to appear ; which > 
privilege i ‘ n^xteudeti, by the act of union with Scotland 8, to Scotch peers 
and pceres'-en ; and, by the act of union with Ireland to Irish peers and 
peer^ses. And they are not liable to be MtMied^ for the non-payment of 
money, pursuant to an order of nisi prius, which has been made a rule of 
court ^ But this privilege will not exempt them from atlachmenis, for 
not pbeying tlic process of the coipj^s ** ; nor does it exte^ to peeresses by 
marriage, if they afterwards intermarry with copimoncrs *. And though 
the servants of peers, necessarily employed about their persons and estates, 
could not formerly have been arrested yet this privilege seems to have 
been taken away by the statute 10 Geo* III. c. 50. § 1 Where vl capias 
issues against a peer, the court will set aside the proceedings for irre- 
gularity ^ : But it seems, that the sheriff is not a trespasser for executing 
it ?. And the court will not, on motion, cancel a bail-bond, given by a 
person daiming to be an Irish peer, unless his peerage be clearly made 
out < 1 . 


Members of 
House of Com- 
mons, 


By the law and custom of parbameiit. Members (f the House of Com^f^s 
are privileged from arrest, not only during the actual sitting of parliament, 
but for a convenient time, sufficient to enable them to come from, and re- 
tard to any |>art of the kingdom, before the first meeting, and after the 
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mi t&e iiext appointed meet&ig : whidi is noik'in etfeet 'as long as 
' tHe pailiainent e^^ists^ it being seldorn proro^ied more than fourjscbre 
days a|; a time And the courts will not grant an attachment agaiiist a 
number of the house of commons^ for non-payment of money pursuslit to 
an award , 

Membets of Convocation are allowed^ by statute ®, the lame privilege Of Convocation, 
from arrest in comings tarrying, and tettlming, as members of the house 
of commons. And members of corporations aggregate and hufidredors 8, Corporatjons» 
not being liable to a capias, cannot be arrested for any thing done in their 
corporate capc|city, or on the statute 7 & 8 tjeo. IV. c. 31. 

.4//or«ti>jr and other Q^ccr^, on account of^thc supposed necessity of Attomies, and 
their attendance, in of&^r to transact the business of the courts, are ge- 
nerally speaking, privileged from arrest And a barrister has been dis- Barristers, 
charged from arrest on the circuit *. But the sheriff cannot take^no- 
tice of their privilege ; nor is he bound to discharge them, even upon 
producing their writs of pri^dlege, except where the arrest was by process 
issuin^"^but of an inferior courfi in which case their writs of privilege 
ought to be allowed instantcr *. 

All other persons^ being subject to a capias, were formerly liable to bo Other persons, 
arrested. Aj^d indeed, before the statute 12 OeS. I. c. 29. where a capias 
issued, there was no other ^vay of bringing them into court. But Executors and 
cutors and administrators are privileged from arrest, where they niefely administrators, 
act en auter droit, and have duly administered the effects of •the deceased™ ; 
though where an executor or admii^trator ^th personally promised to 
pay a debt or legacy ", he may be arrested on such promise. So, he may 
be arrested in an action of debt on judgment, suggesting a devastavit ° ; 
if it appear by affidavit, or the sheriff's return p, thaf he has wasted the 
effects of his testator, or intestate. Heirs and devisees, in like thanner, Heirs and dc* 
are privileged from arrest, when sued on the obligatibn of their ancestors, 
or devisors : Fciit although an heir, having assets by descent in fee simple, 
is liable to be sued in the debet and deiinet, on the obligation of his an- 
cestor ; yet the action, being rather instituted to recover the value of the 
assets descended and in his possession, than brought against him personally, 
he cannot be arrested and holden to bail on his ancestor’s bond; And the • 
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scpMB Kttle Kind temx^ v^pply to deviseiD»> choig^fUe luider tke «tat«ite 
3'i^le4iW^'(ipM-€. 14. , ^ ' ’, 

Married women, In an nctioji against Husiaud and Wife^ the ’disband alo^e is liable to 

tUi^ hiibaiid& ^ arrested^ on mesne proc^ ; and a)|all not be ^scharged^ iiptil h)B have 
pat in hair for himself and his wfilft ®. If the wife be arrested on mesne 
process, she shall be discharged on common bail ; and that, whether she be 
arrested singly ^ or jointly with her husband «. But where the wife is 
taken in aeecutiofi, sh# shall not be dischai'ged ^ ; unless it appear tliat fdiO 
has jno separate property, out of which the demand can be satisfied or 
that there is fraud and collusion between ttie plaintiff and her husband, to 
keep her in piison ®. And where a woman, who hod given a warrant of 
' attorney, married during the term, and was aftenvards taken in execution, 
on a judgment signed as of that term, and tlierefo|*^having. relation to the 
Whon sued first day of the term, it was holden that she could not be relieved In 
an action against the wife only, if it be clear anil notorious that she is 
covert , the court will disdwge her out of custody, upon her own afiidavit 
of the fact, which must be positively sworn to and tliat her husband is 
alivi ; or, if she has given a^lmil-bond, will order it to bo delivered up to 
^be cancelled, on filing common bail, or entering a common appearance ** ; 
unless she has deceived the plaintiff, by representing herself to be a feme 
sole K And common bail was codered, in a case whhre^ the plaintiff, ai 
the timo>of giving credit to the defendant, knew tliat i^e was a married 
w^oman, though living apart from her husband, with a separate mainte- 
nance K where a feme covert, separated from her husband by a sen* 
tence of divorce a tnensd ei ihwro, woa holden to bail, while an appeal was 
8ttll..pending against the sentence, the coijirt, on motion, ordered the bail- 
bond to be cancelled, on her entering a common appearance K In order 
to entitle a feme-covert to her discharge, it is not necessary tliat her co- 
verture should be known to the plaintiff ; nor is it sufilcient to prevent 
it, that she has appeared and acted as a feme sole, and obtained credit in 
that character, unless she represented herself to be singled And where 
, no fraud was intended, the court of King^s Benck^diseharged her on com- 
mon bail ; though, at the time of the credit given her by tlie plaintiff, she 
informed hkn by mistake that her husband was dead”. But if the fact 


• 1 Vent. 49. 1 Mod. 8. S. C. 0 Mod. 17. Barnea 208. 3 WHa. 124. 8 Blac. &e{h 780. 

86. B. E. a Geo. II. 1. (i). K. B. 1 Barn. S. C. C. P. 

Aid. 165. 8 Bovi. A Ryl, 825. but see 1 * Per Sm^f J. in Triggt v. Triggitt Trin. 

H. Blac, 286. . Vaci 1815. ^Man. Exeh<%j07, 8. and see 4 

^ Cro. Jac. 44k Pr. Reg. 06, 6. 1 Barn. East, 52L C 

A Aid. 165. 6 Moore, 188. a 0 )Bam. A Aid. 747. 

f 1 kcv. 210. I Salk. 116. 6 Mod. 17. 2 H. Blac. 807. 

1 Dumf. A East, 486. 8 Dowl. * 6 Mod. 105, ' '^l4od« 10* 6 Bumf. A 

A E^ «2r^ Ki B. Barnes, 96. 8 WOs. 124, East, 461. I New Rep. C. P. 64. 

2 6 Moowj 188. C. P. ^ 7 East, 688, 8 Taunt. 807. 

. Wt ace J Twittt. 864. c^ra, i 6 Moore^ 866. 8 Brod. A Bing. 98. A 

. - ^ V. JXettitm 4* ijfe, T. 8 Geo. IV, q, and see 8 Bam. A Cres. 891. 

. Jlloore^ 188. and see 6 Bam. A “ i New Rep. C. P. 64. 

^'l East, 16. 

' ? :yiw. ^'4 vm. m pM - ' 



or the de^bdoAt hf» t^ im^ 

posing Iterself oil plaii^ a feme sole^ die must find sp^ial bail, 
and jj^ead eoVertnre, or bring a writ ci efrat *. Aad the court of 
ComtuQU Pleas refused to dischmgi> a defendant on the gr^nd of cq« 
vofture, die being a foreigner, and her^usband abroad ; though she 'Was 
not separated from him by deed, had no separate maintenance, nor had 
ever represented herself as a single woman K So that court would noty 
upon a summary application, cancel the bail-bond^ permit the defend-* 
ant to enter a common appearance, where a great part of the deb^ sued for 
was contracted before she disclosed her coverture, and it appeareathat she 
had acted with great duplicity in eluding payment, and, at the time of the 
application, was residing out nf the jurisdiction of the court®. Where a 
married Womiem had bei^, ^arrested as acceptor of a bill of exchange, at the 
suit of an indorsee, t}tb court of Common Picas would not order the baU'*^ 
bond to be cancelled on an affidavit thUt the drawer, when he drew the 
bill, knew the defendant to be a married woman And where a womdn 
was arrested as drawer of a bill, at the suit of an indorsee, that court re* 
fused to discharge her, on the affidavit of a third person, that she Was 
married®. But where a i^arried woman had been arrested as acceptor of^ 
a bill of exchange, at the suit of an administratrix, to whose intestate the 
bill was indorsed^ the court ordered the bUl-bond to be delivered up to be 
cancelled, on an affidavit that the drawer and intestate knew, at the time 
the bill was drawn accepted and indorsed, that the defendant was mar* 
ried If a plaintiff knowingly arrest a married woman, rt of 

Common Fleas will make him pay the costs of the motion for her dis- 
charge s : And, in the Exchequer, the court Would not ^<^Mer a feme Joth 
vert to pay costs, ifor impose any terms, on her being discharged, although 
it was sworn that she was carrying o» business on her own separate ac- 
count, and that the action was brohgEt for goods fumished^to her in the 
^vay of her trade 

The Parties io a suit, and their AUomies and Witnesses, are for the 
sake of public justice, protected from arrest, in coming to, attending upon, 
and returning from the couiiis ; or, as it is usually termed, eundo, moraw^ 
do, €t redeundo^. And this protection extends to persons attending the 
insolvent debtors' court ^ ; or who come ftom abroad to give evidence. 
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Parties 

attomies, 

witnesses. 



agl; 
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Bail, &c. 


Persons attend- 
ing arbitrators. 


QP TItE PEIVILEGE 

‘- 7 " J M > - ’ V*,. - ^ 

wij^liotU simhpainaK ^ Nor have the ^nrts been liii^ in scanning this ^ 
vilegc j but have, given it ajaige and liberal canairuction. llius a plain- 
tiff, wbo was attending froin day to day at the sittings/in expectation of 
bis cause being tried, was held to be privileged from arrest, whilst waiting 
for that purpose at a coffee house in the vicinity of the court, tieforc the 
actual day of trial K And where the defendant was attending his cause 
at the sittings, and though it was put off early in the day, stayed in court 
till five in the afternoon, and then went with his attorney and witnesses 
to dine at a tavern, where he was arrested during dinner ; the court held, 
that such a necessary refreshment as this ouglit not to be looked upon as a 
deviation, so as to cancel the defendant’s privilege redeundo So where a 
witness, having attended a trial at Winchester assizes, which was over on 
Friday about four in the afternoon, was arrested on Saturday about seven in 
the evening, as she was going home in a coach to Portsmouth, the court 
held that she ought to be discharged, her protection not being expired ; 
aild th>it a iittk deviation or loitering would not alter it There is in- 
deed a onse jn the year books ®, where a man was arrested in a tow'n, 
which was forty miles out of his %vay, and yet was allowed his privilege ; 
for perhaps, it^is said, he went there to buy a horse, or other necessaries 
for his journey. But the sheriff, not being bound to take notice of the 
privilege of a witness, is not liable to an action of false iUaprisc^ment for 
arresting him, when privileged redeundo from attending the court And 
where an attorney had been attending a cause at the Middlesex sittings* in 
term, which was put off to the adjournment day, after which he went with 
hi& witnesses to a coffee house, where he was arrested, three hours after the 
rising of the court, on an attachment Ibr non-payment of n^^^^he court 
held that an attorney was not to be allowed so long a time .to^j^ak to his 
witnesses on such an occa^ion^ before he went home ; and that he wa^'pro- 
perly taken s. In the same case, the attorney having been discl^gra, on 
payment of the money for \Yhich the attachment issued, was taken in exe- 
cution at the door of the court, as he was going away ; and the court held, 
that as he was decided to have been iii legal custody^ he was not entitled to 
&Uy privilege redeundo. 

The privilege we arc speaking of has been holden to extend to all per- 
sons who have any relation to a cause, which calls for their attendance in 
court, and who attend in the course of that cause, though not compelled 
by process j 8U<^ as bail, &c K And it has ^ecn determined, that the 
party to a c^use is privileged from arrest for debt, during his attendance 
on an arbii^tion, under an order of nisi prius, made a rule of court * ; or 
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FROM ARREST. 

■ . > . . . t . . , , : _ 

on the jE^mtion of a writ of inquiry \ 8o^ the summons of an arbitrator^ 
to ^liom a ^use b^n referred by brder of the court of Chancery, pro- 
tects a party from arrest/ under process of the court bf Kiiij^s Bench, 
wlnlst employed in bond Jide obcdieiice to thidsummohs But where a 
party residing in London, was sumidoned to attend an arbfW^r at Exeter, 
and required to bring with him certain papers then at and he 

went to the latter place, where all 16is papers were, to make a selection, 
and liaving stayed there more than twenty four hours for that purpose and 
necessary refreshment, was arrested ; a majority of the judges of the court 
of King's Bench held, that he was not entitled to be discliar||^d but Of 
custody, having no right to stop and sort his papers It is likewise 
holden, that all persons attending under the summons of commission- 
ers of bankrupt, arc protected from arrest® : And a witness attending 
commissioners, in order to tender his testimony upon a subject of inquiry 
before them, witliout ; having been summoned for that piirj)Qse, is privi- 
leged from arrest during such attendance, and in returning But the 
court of King’s Bench would not discharge a person in custody, by pfo- 
ccss of the shcrilF's court, in a cause afterwards removed into the King’s 
Bench, localise he was arrested while attending commissioners of bankrupt, 
to prove a debt A wiUiess is not privileged from arresit by his bail, on 
his rotur^^ from giving evidence ^ : And where he has absconded from his 
bail, he may be retaken by them, even during his attendance iit court 
So, a capital burgess of a borough, attending an election of co -burgesses, 
under a summons from the mayor, issued in obedience to a niandamus, di- 
recting the cor|>oration to proceed to such election, is not privileged from 
arrest, d||j|r|pg his attendance tliere^ for that purpose \ If a party be ar- 
rested, to attend tfec trial of his cause, the judge it nisi j^ius 

will grant 0 , tmheas corpus to discharge him ; and will put off the trial 
released K So, where a witness from the country, on his arri- 
val in London^ for the purpose of giving evidence in a cause which stands 
for trial during the sittings, is arrested for debt, the proper course for ob- 
taining his discharge, is to bring him ' before a judge at chambers, by writ 
of habeas corpus Jf a defendant be arrested by quo minus, while pro- 
tected as a suitor, by the privilege of the Common Pleas, he may be dis- 
charged either by that court, or the codlrt of Exchequer \ And where a 
solicitor was le^tTcsted oii his way to Lincoln* ** s Inn Hall, for the purpose of 
attending a petition in bankruptcy, he was ordered to be discharged on 
motion, having been firrf sworn by the Register, and examined by the 
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^ id dtselhai^e a pei^n am^ted daii% Ma at^ndaiooa before 

tbem *>; nor can the ttniier sheriff discharge h person arrested, whk^ at- 
^ tending on tha execution of a ii^it of inquiry **. 

Witnesses at- By the meWm act ^ all witnesses duly sumiUoned b? the fudee ad- 

tf nding on courts 0 - ^ » * j j o 

inariiZ '' vocate, or person officiating as such, shkli during their necessary attend- 

** ance on courts martial, and in going to and returning from the same, be 
^ privileged from arrest, in like manner as witnesses attending any of his 
msgesty*8 courts of law are privileged ; and if any such witness shall be 
" " dndul^ arrested, he shall be discharged from such arrest, by the court 
0 ^ of which the writ or process issued, by which such witness was ar- 
rested, or the court be not sitting, then by any judge of the court of 
** King’s Bench, &c. as the case shall require, upon its being made hp- 
pear to such court or judge by affidavit, in a summary way, thht imch 
** witness was arrested in going to^ or returning fi^m, or attending upon 
such ccturt martial/* 

t' . . 

Seamen, ^ftarines, and sddiers are also, under certain circumstances, 

^iiHfii,andn»- privileged frum arrest. Thus, ivith regard to seamen and marines, it is 
enacted *, that no person who shall serve as a petty officer ^ or s^man, or 
be embarked as a mm-commissimed officer of marines, or marine, on 
board any of his majesty's ships or vessels, shall be liable tH be taken 
out of his majesty's service, by any process or execution whatsoever, 

“ either in Great BriiAtn, Ireland, or any other part of his majesty's do- 
** minions, other than for fjome criminal matter, unless such process or 
“ execution be for a real debt, which shall have been contracted by such 
" petty officer or seaman, non-commissioned officer of marines, or marine, 

** when he did not belong to any ship or vessel in his majesty'# service, 
or other Just cause of action; and unless, before the taking out of ^tbeh 
proceM or execution, not being, for a criminal matter, or for a debt con- 
tracted in the service as aforesaid, the plaintiff or plaintiffs 0iereih, or 
" some other person or persons on his or their behalf, shall make affidavit, 

** before one or more judge or judges of the court of record, or other 
** court out of which such process or execution shall issue, or before some 
pcirson authorised to tdee affidavits in such courts, that to his or their 
** knowledge, the sum justly dim to the plaintiff or plaintiffs, from the 
** defendant or defondants in the action, or cause of action on which such 
** process shall issue, or the debt or damage and costs for which such cxe- 
** cation shall be issued out, amounts to the llalue of twenty pounds at 
^ the least, and t^at such debt, lo amounting to twenty pounds or up- 
llrards, was contracted by the said defendant, whim he did not belong 

*^16Ve8.41S. See'also 14 Ves. 18S. S. Barnes, 96. 114. and see the statutes SS 
* '% tins Lord Caianceflor adminis. Geo. UL c.sa. § 44 Geo, UL C. 16, 11 

Icsbt foe and exaUiiiied the party, in the Bast, 26. 


Hfigiflter. 

84 '.' 

v'4;A'«,tESf^iv.c.4^sk 

c. 14 5 la. 
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/ For a description of petty or inferior 
officers, seamen, and non-commissioned bf- 
fieerrof marines, or marine; see the stat. 38 
Geo. 111. c. 84. $ 6. 



:ivi .a&Maid to aoy ship in hi^ i 2 iiyfaily>, ^ of 

whid. oath shsUl be marked on th^ took of such process or ,i!rrit> for 
which memorandum or oath no fee shall bo 1;aken/* •* 

A similar privilege is allowed^ by the ann^, mwtmy an^ifuarine acts*. Volunteer 
to volunteer ^ddiers, who are not liable to bo taken out.ofjhis majesty's ,, 

service, by any process or execution whatsoever, other thah ’ for some cri- * 

minal matter, unless for a real debt, or other just cause of action ; and 
unless, before the taking out of such process or execution, (not being for 
a criminal matter,) an affidavit shall be made as before mentioned, that the ' 
original sum justly due and owing to the plaintiff or plaintiffs, from 
defendant or defendants in the action, or cause of action on tvliich such 
process shall issue, or the original debt for which such cxeeution shall bo 
sued out, amounts to the value of twenty pounds at least, over and above 
all costs of suit in the sam^ action, or in any other action on which the 
same shall be grounded. 

These acts have been construed to extend not merely to common sol* 
diets, and troopers ^ in the life guards, Ac. but also to non^commissi(Mcd 
or officers, as gunners S Serjeants, and drummers^: JFor a rer- 

jeant is^a soldier with a halbert; and a drummer is a soldier with a driim ^ 

These acts, however, do not extend to commissimied officers ; nor to the 
case of sij^iers imprisoned for disobeying orders of justices or on any other 
criminal account s. And if a non-commissioned officer has been arrested 
and given bail, the court of Common Pleas will not, after judgment rc* 
covered against the bail, set aside the proceedings, and cancel the bail- 
bond K It should also be observed, that volunteer drill serjeants, Ac. 
though subject to the regulations of the mutiny act, so far as relates to 
trial and punishment by volunteer courts martial, according to the statute 
44 Geo. III. c* 64. § 21. are not privileged from arrest, for debts under 
2G^. -as regular soldiers K 

By tbs same acts of parliament, if petty officer or seaman , non^ I low discharged. 
" commissioned qfficer of marines, or marine, or any volunteer soldier, sliall 
nevertheless be arrested contrary thereto, it shall and may be lawful for 
" one or more judge or judges of the court out of which the prpeess or 
** execution shall issue, upon complaint thereof made by the party him* 
self, or by any of his superior officers, to examine into the same, by tjhie 
oath of the parties or otherwise, and by warrant under his or their 
hands and seals, to discharge such petty officer, Ac. so arrested, w;ithout 
paying any fee or fcei^ upon due proof made before him or thenf,,,)that 
such petty officer or seaman^ non-opmmissioned oij||?er pf mapne^ pr 
marine, was aqtu^ belonging to one of his majesty's shjps or vessels, 
or that such soldier was legally inlisted as a siddier in his majesty's ser- 
vice, and anes^ contrary to the intent of the before-mentioned acts ; 


• sr Geo. III. c. S3. 5 6S. And see 7 & 6 
Geo. IV. c. 6. § 70. 

*» I Str, e. Say. Kep. 107. 

• I Str. 7. 

•* 1 WiU. eio. 1 Biac. Rep. SO.'s. C. 


^ I Blac. Rep. SO. 

* S Burnf. & East, S70. 

* 5 Durnf. &t^£ast, 

4 Taunt. bb%^ 

* 8 East, 
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In coming to 
surrenderi &c. 
l^rsfat 6 Geo. 
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Determinations 
on that statute. 


r; : " Of 

pewson^o i^e md 

I# iJio plaintiff in the lihe aetiOtt mxg&t 

hAve Ji^d the x;e^7ery lof his eost^. in ease judgment had been giren 
fair hixj^i, Ooatvagainsi the defendant in tiie said action V* . r 
By other acta of parliament ^ for the speedy and effectual recmitxx^ of 
his majesty's land , forces and marines^ no person^ lifted by Tirtoe of 
those acts, shall be liable to be taken out of his majesty’s service, by 
any^process, other than for some criminal matter/' But these latter 
acts ivere only meant to privilege such persons as were compelled to serve 
against their will ® ; or rather to prevent their being t^cn out of the ser- 
vice, by means of feigned actions. 

The privilege of bankrupts from arrest may be considered in a, threefold 
point of view : first, as it respects the time allowed them for coming to 
surrender, and finishing their examination ; secondly, after the time al- 
lowed for s^itise purposes i» expired, «nd before they have obtained their 
certificates j |nd thirdly, after they have obtained their certificates. 

By the statute 5 Geo. ll. c. 30. § 5. bankrupts, who were not previously 
in custody, were exempted from the arrest of their creditors, in coming to 
surrender; and from their actual surrender, for the two and forty days men- 
tioned in the act or such further time as should be allowed for finishing 
their examination : which privilege was allowed in all cases, except that 
of a surrender in discharge of bail «. On this statute it was holden, that 
the suj^render of the bankrupt to the commissioners, at a private meeting, 
entitled him to the benefit of this privilege ^ ; and it extended to the end 
of the jforty second day e, and afterwards, if the bankrupt surrendered 
, within two and forty days, to the end of the enlarged time allowed by the 
cpimmissioners, or the lord chancellor, in pursuance of the statute . 6 €fob. 
II., c-30. § 3 But commissiepfrs of bankrupt were not authorijeed by that 
statute, to enlarge the time, for an^indefinitc period, in» order to enable a 
bankrupt to make a full disclosure of his estate and ejects Where a 
bankrupt, whose last examination had been adjourned me die, gave his 
voluntary attendance before the commissioners, in order to be examined at 
^ meeting under his commission for a distinct purpose, and was there ar- 
rested, the chancellor held him to be entitled to his discharge K So it 
was holden, that a bankrupt attending the hearing of % petition for leave 
to surrender, after the, time bad expired, was privileged from arrest, as a 
party attending his oWn cause So, a bankrupt attending, upon notioe 
for that purpose, a meeting of the commissioners, to declare a dividend of 
, f 1 Geo. II. c. 14, § 15. Se Geo. « 7 Ves. 817. 


5,38. 37 Geo. IIL 0.8.3, § 03, 

„ 8U G^.IJ.c.8. 


^ 8 Durnf. & Ekst* 475. 3 Eep. Rep. 40. 
S. C. 1 Rose, 364. n, and see stat 3 Geo. 

IV. c. 16. § ns. 

^ 1 Barn, and Cres. 653. 3 Dowh & Ryl. 
83b S. C. 

^ bl^se, 360. 
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at 1$)le i||lil4Qf cneh ^ 

al^;^adakiodp:iithidUg}]t«ev«t&ly IftticA Where 

a^balttknipi anrested <m a xnk to 

give evMeiuse before eommisisionere^f bankril^t; ike’ chiiliwaf ^ 
him,, as being privileged fiwm arrest at cominto IkW *>w * the king 

was tfot bound by the statute 6 Oeo. II. c. 30. it was that a bank- 

rupt was not entitled to be discharged by virtue of that statute; When' ar- 
rested on a writ of extent, during the time of privilege ®. It should alao^ 
be observed, that the privilege we are now speaking of, is a particular 
privilege, to enable bankrupts to surrender, and till their actual surrender, 
is confined to the act of going with that view ; not a general privilege, 
during the whole time which the act of parliament allows 'them for that 
purpose*^. And they may be taken, in order .to be surrendered by their 
bait, nt any time ; even during their examination before the commission- 
ers ®. So where a bankrupt, having escaped out of the custody of the . 
marshal, and being at large, surrendered to a commission subsequently 
issued, and received the protection ‘conferred by^he statute ; the court 
held, that he might not withstanding be retake^ and detained in custody 
by the marshal 

At present, the privilege of bankrupts from arrest, in coming to sur- Bystat, 6 Gcow 
render, &c. depends on the statute 6 Geo. IV. c. 16 ff. by which it is 
enacted, that the bankrupt shall be free from arrest or imprisonpient, 

" by any creditor, in coming to surrender ; .and after such surrender, 

" during tbe forty tiro days mentioned in the act and such further 
time as shall be allowed him for finishing his examination ; provided 
he was not in custody at the time of such surrender: And if such bank- How discharged, 
rupt shall be arrested for debt, or on any espape warrant, in coining to siir- 
render, or shall, after his surrender, be so arrested within the time afore- 
litid, hii^ shall, on producing the summons under fhe hands of the com- 
** missiohers to the officer who shall arre^ him, and giving such officer a 

ec^y thereof, be immediately discharged : And if any officer shall de- Penalty for de- 
tain any such bankrupt, after he shall have shewn such summons to 
him, so signed as aforesaid, such officer shall forfeit to such bankrupt, 

" for his own use, the sum of Jive pounds for every day he shall detain 
such bankrupt, to be recovered by action of debt, in any court of record 
at Westminster, in the name of such bankrupt, with full costs of suit.” 

This provision being similar in substance to that of 5 Geo. II. c. 30. § 5. 
the decisions on the latter statute, which have been already stated ^ will 
of course be applicable thereto. 

* 8 Durnf. & East, ^34. 3 Esp. Kep. 1 17. ^ 1 Barn. & Aid. 308. And for the cases 

S. C. in which a bankrupt is protected from arrest, 

® JEet paHe BuMdi I Rose, 878. see 1 Hose, 864, 5. n.; and for those in which 

^ Ex parte Tewqite, 8 Rose, 88. and see he may be dikharged on motion, or must 
West on Extents, 96. appjy hyjfetUion, id, 830. 

* Oowp. Ue; * § 117. anAseeistat, 6 Geo. II. c, SO. §5. 

* 1 Atk. 838. 1 Bur. 339. 466. 5 Dontf. ** § 118. 

& East, 209. 3 Taunt. 486. and see Co. B. ^ Jm ^90) ^01* 

L. 133. Ed. B. L. 70. 



' OF , . 

CoMtAautn .Jlnd»bya«atMeqaent4^itseintI>ectst(|tte0Cleo.iy.e> 

« ii0!hw|iil for the ^ixntnissioiiere, at the time t^pimted £» the histen- 
>; .^meHie. ’ mtnBtinn of the bankrupt, or any enhrgonent «■ adjournment tiineof, 
privihse from *‘<to Bdjcifim such ffiOuninatieuMne and he diall be £ree fnnQk^trrest 
•rtert thereon. „ ^ impriadnment for each ^e, not exceeding three calendar muatha, as 
* they shaj^i by iadmem<;at upon such siunmolis as aforesaid^ apjmint, 

with- the like penalty upon any officer detaining sucli bankruptj after 
** having been shewn such summons.” 

Proceedings, ^When a bankrupt is in prison^ or in custody^ under any process^ attach-* 
ment, execution^ commitment, or sentence, the commissioners are autho- 
rined by the statute 6 Geo. IV. c. 16 **. by warrant under their hands, 
" directed to the person in whose custody such bankrupt is condned, to 
” cause such bankrupt to be brought before them, at any meeting, either 
public or private ; and if any such bankrupt is desirous to surrender, he 
shall be so brought up, and the expense thereof shall be paid out of his 
estate . a rid such j^ersem shall be indemnified by the warrant of the 
oommiKsiojrcrs, hr bUnging up sui^ bankrupt ; provided that tlie as- 
^' ^sigfiees may appoint any^persons to attend such bankrupt from time to 
time, and to produce to him his books, papers and writings, in order to 
prepare an abstract of his accounts, and a statement to shew the par- 
ticulars of his estate and efiects, previous to his final examination and 
discovery thereof; a copy of which abstract and statement, Urn said 
bankrupt shall deliver to them, days at the least before his last ex- 
amination.” 

Privilege from . When the time of privilege allowed to the bankrupt, in coming to sur- 
forsurjraiSrlnJ^ render, and for finishing his examination, has expired, he is liable to be 

Sec. expireil, and arrested, till he has obtained jiis certificate, for debts contracted previous 
before certificate. i..,., .. t ti.x 

to the date and issuing of the commission, and not proved or claimed un- 
der it. And the court would not discharge a defendant out of custody on 
oommon bail, on the ground thit the plaintiffs, at whose suit he was ar- 
i^ested, were assignees under a commission of bankrupt, sued out above 
three years before, against the defendant, under which they had received 
dividfiiids ; though they suspended the execution of the rule on the sh^ifif 
J to bring 119 the body, to give the defendant time to make application to 

the lord chancellor fiir reliefs So, where the plaintifif had petitioned for 
a sequertraticoi in Scoiland against the defendant, this was holden n(A to 
be a sufficient cause for discharging him mi common bail And the 
drawer of a bill of exdiange, who has paid the amount to the holder, after 
f' < a OQSnmission of bankrupt issueft against the acceptor, may sue the latter, 

bd^re he has obtained his certificate, and arrest him upon the bill, notr 
By stet. 6 Geo, the holder has proved it under the commission ®. But, by 

C!eo.lLc.30, $91, 

^ s *OitTuthers v. Partin, U. 41 Geo. HI. 

' 'if* ***** ® K. B. but fee 8 Bara. & Gres. 18. 4 DowL 

f 13S;_ ' &Byi.6S8,aC. • 

, » 8 Mkude & Sel. 01. and eec 8 PowU a 

8rJ3e«.&.Ful,6., OFtkK^ Byl.m » 



Minute 6 Geo. IV. c. 16^. ** no ei^tar vthdhm lutoiight action^ 
or instituted any suit^ against any bani^pt, in^re^eet of a demand 
** prior to the bankruptcy^ or which might have been proved as a debt 
under the commission against such bai^upt, shall prove a^ebt .uuder 
such commission^ or have any claim entered upon the proceedings under 
sucli commission^ without relinquishing such action br auit; and in case 
such bankrupt shall be in prison or custody^ at the suit of or detained 
by such creditor^ he shall not prove or claim as aforesaid^ witliout 
giving a suiheient autliority in writing, for the discharge of such bank- 
nipt ; and the proving or claiming a debt under a commission, by any 
creditor, shall be deemed an ele^on by such creditor to take the benefit 
of such commission, with respect to the debt so proved or claimed : 
Provided that such creditor shall not be liable to the payment to such 
banklupt, or his assignees, of the costs of such action or suit so relin- 
** quished by him ; and that where any such creditor shall have brought 
any action or suit against such bankrupt. Jointly with any other person 
or persons, his relinquishing sudb action or suit against the banknipj;, 
shall not affect such action or suit against such other person or per- 
sons ; Provided also, that any creditor who shall have so elected to prove 
or claim as aforesaid, if the commission be afterAvards superseded, may 
proceed in the action, as if he had not so elected ; and in bailable ac-^ 
** tions, shall be at liberty to arrest the defendant de novo, if he has not 
put in bail below, or perfected bail above ; or if the defendant has put 
in and perfected such bail, to have recourse against such bail, by re- 
quiring the bail below to put in and perfect bail above, within the first 
eight days in term, after notice in the London Gazette, of the super- 
seding such commission, and by suing the bail upon their recognbance, 
if the condition thereof is broken.” 

In the construction of a similar clause, in the statute 49 Geo. III. e. 
121 ^ it has been holden, that the words of the statute must be taken 
to relate to oases where a party, who has proved under a oommission, ar- 
rests the same person under whose commission he has proved ^ : There- 
fore, where operate commissions of bankruptcy hod been issued against 
three of ibuf partners, to which they conformed and passed their exami- 
nations, and an order was made for allowing the joint creditors to prove 
their debts under the commission of one of the three bankrupts, under 
which commission the plaintilfs proved their joint debt, and afterwards 
sued all the partners for the same debt, and arrested one of the other twi), 
under whose commission they ^d not proVed ; the court hrid, that he was 
not entitled to be discharged out of custody The elecrion also is eon- 
fined tc the debt actually proved : Therefore, where two parCfda of goods 
were sold at different times, and paid for by bills, and the vendee after- 
wards becoming bankrupt, the vendors proved under the commission, for 
the amount of t|ie first parcel, for which they still held the bill of ex- 
change ; and the bill for the other parcel having been negotiated by them 

*$maad8ee6Ut^4&a«o.lII.c. ISl. ^§H. 

514^ *I6Ewt,»5S. ^ ' 
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Creditor not 
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Creditor having 
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similar clause, 
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list: OP ' 

iM)»tw>idlng> wm 

l««fiBj^i-4l»ooui*iheU, preclud^ ,l^#c 

dbo^|i< stiii!i»t6> £rom 9 mi^th 0 l|a«^rnpt for tbo amooint of l^e Ijgst par^l of 
^gdods ^ And |iroof of a ddbl^ndibr the ooniRiissionj <^nnot . he pleaded 
ill har to aaiuH;lon brought for its r^ov^; though it may l|^.a,ground 
far the defendant to apply to the court in which the action is brought, to 
stay tlie proceeding, or to the chancellor, to expunge the debt ^ But it 
se^ms that the proving of a debt under a commission, is an«f /ec/ion by* the 
creditor, within the statute 49 Geo. III. c. 121. § 14. wlaidi deprives him 
of 1 ^ remedy by action against the bankrupt, in the cases excepted, by 
the statute 6 Geo. II. c. 30. § 9®. And where the plaintiff, in an ac- 
tion against a bankrupt, makes his election to proceed under the commis- 
sion, the defendant is entitled to have some entry or suggestiun,, r^ordiug 
the election, put on the record < 

Privilege of , After a bankrupt has obtained liis certificate, his privilege from arrest 
arr«t!*2[le7i!L principalii) deppds ou the statute 6 Geo. IV. c. 10®. by which it is 
enabted, th^t ^^eveiry bankrupt who shall have duly surrendered, and 
all things conformed himself to the laws in force concerning bank- 
''' rupts, at the time of issuing the commission against him, shall be dis* 
charged ^from all debts due by him when he became banlcrupt, and from 
all claims and demands thereby made proveable under the commission, 
in case he shall obtain a certificate of sudh conformity, so signed and 
allowed, and subject to such provisions, as thereinafter directed: but 
no such certificate shall release or discharge any person who was partner 
with such bankrupt, at the time of his bankruptcy, or who was then 
jointly bound, or had made any joint contract with such bankrupt 
The bankrupt being discharged, by the above statute, from all debts 
proveable under the commission, it may not be deemed an improper di- 
giession to consider, in the next place, what debts may or may not be 
proved under it. By that statute 8 , every person with whom any bank- 
rupt shall have really and don^ fide contracted any debt or demand 
before the issuing of the commission against him, shall, notwithstanding 
" any prior act of bankruptcy committed by such bankrupt, be admitted 
to prove the same, and be a creditor under such comnyssiiiin, as if no 
^ Such act of bankruptcy had been committed ; provided sudi person had 
" not, at the time the same was contracted, notice of any act of bank- 
" mptey by such bankrupt committed.” And, with regard to debts pay- 
a mure day, on a future day, any person who shall have given credit to the 
** bainkropt upon valuable condderation, or for any money or other matter 
or thing whatsoever, which shall not have become payable, when such 
bai|y|t)|l;^t consfmitted an act of bankruptcy, and whether such credit 
given upon any bill, bond, note, mr other n^otiable se- 

. vfH arid see 5 ^arn. & *5181. and see stat. 5 Geo. II, ,c, 30. § 

4 18. 7. 48' Geo. IIL e. 185. § 4. 

^ See ata^* 10 Aim. e. Id. $ 3* 

‘ ' ^ SSei 78. . ^ * If ^'5'* ,S|Be «^U'46 ’Geo. Ill, c. ISd. 
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?£NbU payable 





cfAtitM 

<^'*^her Wiiritjp, as if th^ samiB wat |myablje^pi!AE»e^4it^ 
deiids equally with other creditors, thereout Hf ^^ebate of 

" interest for what he shall so recOiVei i^^tile rate Jo he 

cOOnputed trbm the deekratfOn of a dhridelid# t6 thi^^ time such debt 
** would hare become payable, according to the tetms dpOlt^whlch it -was 
contracted »/' 

' 1 

Previously *to the above statute, contingent debts, not due at the time Contingent 
*. . . , . . . . 1 1 1 >1 « j debts not prove- 

of issuing the commission, were not m general proreable under it f ana ^^xAe, before stau 

therefcrc, where the action was founded upon a recognizance of bai). in 
error *», or bail-bond or on a bond given by a member of parliament, 
being a trader, under the statute 4 Geo. III. c. 33. § 1 which was not 
forfeited at the time of issuing the commission, or upon a promise of in« 
dernnity which was then unbroken ^ or upon a promissory note sub* 
sequently indorsed by the bankrupt he might have been arrested there* 
on^ notwithstanding his certificate. So, whete the obligor in a bastardy 
bond, after the bond had been forfeited, became bankrupt, and obtained 
his certificate, the court held, that the parish officers were not prceliuled 
thereby from recovering upon the bond, i&rthcr expenses incurred sub- 
sequent to the bankruptcy But now, by the 6 Geo. IV- c. 16*, " if a 
** bankrupt shall, before the issuing of the commission, have contracted 
any debt payable upon a cmtingency which shall not have happened be« 
fore the issuing of such commission, the person with whom such debt 
has been contracted may, if he think fit, apply to the commissioners, 
to set a value upon such debt, and the commissioners are thereby re- 
quired t«) ascertain the value thereof, and to admit such person to prove 
the amount so ascertained, and to receive dividends thereon ; or if such 
" value shall not be so ascertained, before the contingency shall have hap- 
pene4 then such person may, after such contingency shall have h«p- 
pened, prove in respect of such debt, and receive dividend with the 
other creditors, not disturbing any former dividends,* provided 8uch< 
person had not, when such debt was contracted, notice of an act of 
" bankruptcy, by sucli bankrupt committed.” 

This stOitute, however, is confined to debts payable on a contingency : When not 
And therefdrc, where the demand rests in damages^ and cannot be ascer- 


When proveable 
'that statute. 


" 6 Geo. IV. c. IG. § 51. dnd see stat. 7 
Geo. I. c. ai. § ], a. 49 Geo. 111. c. 121. 
$ 9. 2 Str. 949. Barnes, lUl. 3 Wils. 17. 
Cowp. 22. Doug. 669. 1 Durnf.& East, 17. 

^ 2 Str, 1043. and see 2 Blac. Re^. 811. 
2 Taunt. 246, 7. 

1 Bur. 436. but see Cowp. 25. 4 Moore, 
350. S Ddwl. & Ryl:'5S3. 2 Barn. Se Ores. 
626. 4 Dowl. & Ryl. 160. S. C. 

^ 5 Barn. & Aid. 250. 8 Moore, 261. 1 
Bing. 820. S. C.' in Error. 

• 8 Wils. IS. 2 Blac. Rep. 794. 889» 

^ 1 Bittg. 281. 8 Moore, 261. 8. C but 
see S Barn. 6c Cres. 860. 8 Dowl & Ryl. 


110. S. C. 

^ 1 Bam. & Aid. 491. • 2 Starke 
188. S. C. and see 5 Mauln & SeU.21^;: .1 
MoCre, 196. 2 Moore, 826. 6 Timm. 31fi!> 
S. C. 8 Barn. 6c Aid. 521.^S. C. in Error. 2 
]6am. & Aid. 302, 3 Bing. 154, 

§ 56. And see stat. 19 11.' c. 32. 

49 Geo. 111. c. 121. § 18. and 6 Geo. IV. 
c* 16. $ 53. as to the claim and proof of debts 
on bottomryorfVi^MMsntMc bonds, and policies 
of aaserrance* where the Idas or contingency 
has not happened at the timO of issuing the 
cotnmisfton. « t 




SurAtoy and an- 
nuity creditors, 
ivbcn entitled to 
l^ove before, 
and on stat. 49 
Geo.IlLc.121. 


OF 

bt^t^ntion nt ik jwtfi it M m 
Sd> fof the di^ piiyisteiithy^ 

upon a poli^ of inoimmce eif^ed a debt 

diae IBrom A. to the pkdntiff | whic^pr^toiam became dOe Junelftk^ and 

being unpaid by A. B. or the defendant^ tras paid by the pikintiff ; aodwn 
' June 20th^ the defendant cbtained hia certificate under a oomTuiasioii of 
bdti^rupt ; the coui^ held^ tiiat his certificate did not discharge hka from 
the amount of the premium^ So, where an actionds broughfl the re- 
covery of general damages, and the defendant becomes bankrupt between 
verdict and judgment, he is not discharged by his certificate But where 
the plaintiff in an action of , trespass, having obtained a verdict, signed 
final judgment after the defendant had committed an act of bankruptcy, 
but beformhe issuing of the cimrntssim ; the court held, that the debt was 
proyeable under a commission subsequently issued, and that the 'defendant, 
who hod been arrested on a ifapias ad satisfaciendum, was entitled to be 
dischao^ged, on his certificate So where the plaintiff, in an 

action of assumpsU, obtained a verdict against the defendant on the 4th 
June ; and on the I8th June, judgment was signed as of Trinittf term, 
Which commenced on the 7th of that month; and on the 15th June, a 
commission of bankrupt issued against the defendant, on an act of bank- 
ruptcy committed on the 7th Maif preceding ; the court held, that at tliO^f 
time of issuing the commission, the plaintiff had a debt proveable under 
it®. 

Before the making of the statute 49 Geo. III. c. 12L a surety, at per- 
son liable for the debt of another, could not have come in and proved the 
debt, under a commission issued against the principal, unless it had been 
paid before the issuing of the commission nor could the grantee of an 
aftn«% have proved the value of it as a debt under the commission 
issued against the grantor, unless the annuity had been secured by bond, 
which was forfeited by non-payment of the arrears, before the bank- 
^ruptby t : and consequently an action might have been maintained in these 
eases, notwithstanding the certificate, for the money paid, or arrears of 
the annuity, after the issuing of the commission ; in which the defendant 
might hate been arrested imd held to special bail. These defects were re- 
medied by the above statute^; by whidi it was enacted, that '^in all cases 
of c^missions of bankrupt thereafter to b(^ is^ed, where, at the time 
" of issuing the cmnmission, any person should be surety for, or be liable 
" for any debt of the bankrupt, it should be lawful for such surety or per- 
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liikoald haw pidd the debt> or «nf part tiwMof in dit- 
die vhole> (cdthough he mif^t h&ve poi^the aaimo-rillp; the 
".leommiasion s%nld hare issued,) and creditor dionld h&ve proved 

h^.4^bt' under the commissian> to the plftce.of^' the cjTeditoTj as 

lotiie dividends upon such proof; and where the creditor should not 
** have proved under the commission, it should be lawful for such surety, 
or person liable, to prove his demand, in respect of^ such payment, as 
a debt under the commission, not disturbing the former dividends, ahd^ 

“ to receive a dividend or dividends, proportionably with the other ere- 
ditors taking the benefit of such commission : And every person against 
** whom any such commission of bankrupt should be awarded, and who 
should obtain his certificate, should be discharged of all demands, at 
the suit of every such person having so paid, and being ^blcd to 
" prove, jOT to stand in the place of such creditor as aforesaid; with regard 
to his debt in respect of such suretyship or liability, in like manner, to 
all intents and purposes, as if such person had been, a creditor before 
the bankruptcy, for the whole of the debt in respect of which he was 
** surety or liable as aforesaid.” 

This branch of the statute was extended to all cases of sureties, where Determinations 
relief could be had under the commission, though the money was not paid statute, 

till after it issued ^ And where, upon a dissolution of partnership between 
three partners, two of the three assigned to the other all their shares in 
the partnership debts and effects, and the latter covenanted to pay all 
debts then due from the partnership, and ta indemnify the two from the 
payment of the same, and from all actions. Sec, by reason of the non-pay- 
ment thereof, and afterwards became bankrupt, and a commission issued 
against him, under which he obtained his certifeate, and afterwards the 
holder of a bill accepted by the three partners, and due before the disso- 
lution of the partnership, sued the two, and they were obliged to pay the 
bill ; the court held, that the certificate might be pleaded in discharge of 
an action brought by the two against the other, upon his covenant ^ And 
the certificate was holden to be a bar> not only to an action, at the suit of 
a suinty, for ^e recovery of money paid in discharge of the original debt, 
but to any action for consequentisd damages, aoctsiing from the non-pay- 
ment by the bankrupt of such debt when due : Therefore, where the ac- 
ceptor of an accommodation bill brought an action against the drawer, who 
had become bankrupt and ohtamed his eerti/icate, for not providing him 
with funds to pay the bill when due, whereby he had incurred the costs of 
an action, and was obliged to sell an estate in order to raise money to pay 
the bill, the certificate was holden to be a good bar to such actiolaA But 
the drawer of a bill of exchange, who has paid the amount to th# holder, 
after a commission of bankruptcy issued against the acceptor, may, we 
have seen sue the latter, brfore he has ebtained his certij^caie, and arrest 

* 6 Barn. & Aid. 12, Batn, & Aid, IS. S, C in Error, 

** 2 Maule St Sd. 195. A 202. 

*'2Mooks002. 8 Taunt 550, a C. S ^ 
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And trhm ^ surety in n wamut af sttemey^iiii ord^f^ to 
discdiarge himself from personal &bility^ pai^'part of th^ debt due to the 
creditor of a bankrupt who had proyod under the there- 

upon satisfaction ms entered on the record, the court that this did 
]^t fall within the statute 49 Geo. 111. c. 121. § 8. as being a payment of 
of a debt in dii;9charge of the whole> and consequently ti^t Uie bank- 
rupt's certificate was no bar to an action by the surety, to recover the mo- 
noy so paid by him \ So, a surety in an annuity deed, who had been com- 
pelled by the annuity creditor, after the bankruptcy and allowance of the 
certificate of the principal, to^ay several sums for arrears due after the 
issuing of the commission, was holdeii not to be within the statute 49 Geo. 
III. c. ilk. § 8. ; and therefore might have an action against the principal 
for such sudls, and hold him to bail And such surety was not entitled, 
by that statute, to prove the value of the annuity as a debt under the com- 
mission : dmi where such a surety had redeemed the annuity, 

subsequently to the bankruptcy, it was holden, that he was entitled to 
maintain an action for the value against the bankrupt, who had obtained 
‘ his certificate, although the grantee had proved under the 17th section 
Bail to the sheriff, being only answerable for the defendant's appearance 
or bail above, who might ha^ discharged themselves by rendering the doh. 
fendant were also not considered as sureties for, or Imble for the debt of 
a'bankrupt, within the meaning of the above statute. 

The statute 49 Geo. III. c. 121. was repealed by the statute 6 Geo. IV. 
c. 16 b. which came into operation on September 1st, 1825 \ And by the 
latter statute it is enacted, that any person who, at the issuing of the 
commission, shall be surety or liable for any debt of the bankrupt, or hail 
for the bankrupt, either to the sheriff, or to the action, if he shall have 
paid the debt, or any part thereof in discharge of the whole debt, (al- 
though he may have paid the same after the commission issued,} if the 
'' creditor shall have proved his debt under the commission, shall be en- 
titled to stand in the place of such creditor, as to the dividends, and all 
other rights under the said commission, which such creditor possessed, 
or would be entitled |i^, in respect of such proof ; or if the creditor 
shall not have proved under the commission, such surety or person 
liable, or baU, shall be entitled to prove his demand, in respect of such 
payment, as a debt under the commission, not disturbing the former 
dividends, and may receive dividends with the other creditors, although 
he may have become surety, liable, or bail as aforesaid, after an act of 
** tenhruptGT committed by such bankrupt ; provided that such person 
. .*<9 91. .nd ne 3 DowL & BiDg.dl3.S.C. ISPriM.Sd.S.C.inEmr; 
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" UrbM'i? 

4n0tl9ft'4tf:$Lny;aeii'fif tumkraptcy, by i6iKA^btoktti|](t''c(iQ(atott^ 

9y.the«ame stiUiute *», it is enacted that* any annti% ^tedltor «f By annuity ere- 
banknipt, by wbatetrer assurance tbe ^a^e be securei(l» ‘ and wfeetbei? 

^^.vthere ’Were dr not any arrears ot^sudi annuity due at ^bi^kankruptcyi 
aball be entitled’ to prove for the value of such annuity ; which valu<|, 
tile comimssioners shall ascertain^ regard being had' to the originar 
price given for the said annuity^ deducting therefirom suck diminution t * 

in the ualue thereof> as shall have been caused by the lapse of*tim<f 
fdnoe the grant thereof^ to the date of the commission.** In the con- 
struction of a similar clause^ in the statute: 49 Geo. III. c. 121 it 
was determined, that the bankruptcy and certificate of one of several 
grantors of an annuity, who had jointly and severally covenanted* %r its 
payment, ae wdl as given a warrant of attorney to confess joint and se^ 
voral judgments, di^harged the bankrupt ^ ; but did not affect the lia- 
bility of the other grantors : and the act made no difference in this respect 
between principals and sureties^. 

And, by another clause in the same statute ^ *'it shall not be lawful for By sureties far * 
" any person entitled to any annuity granted by any bankrupt, to sue nSt”granted 
any person who may be collateral surety for the payment of such an- Vy bankrupt, 
^^^nuity, until such annuitant shall have proved under the commission 
against such bankrupt, for tlic value of such annuity, and for the pay«, 
ment thereof; if such surety, after such proof, pay the amount 
proved as aforesaid, he shall be thordby discharged from all claims in 
respect of such annuity ; and if such surety shall not 1[before any pay- * / . r . 

ment of the said annuity, subsequent to the bankruptcy, shall have be* 
come due,} pay the sum so proved as aforesaid, he may be sued for the 
accruing payments of such annuity, until such annuitant sliall have 
paid or satisfied the amount so proved, with interest thereon at the rate 
of Jimr per cent per annum, from the time of notice of such proof, and 
of the amount thereof, being given to such surety ; and after such pay- 
ment or satisfaction, such surety shall stand in the, place of such annui- 
" taut, in respect of such poof as aforesaid, to the amount so paid or 
satisfied as aforesaid, by such surety ; and the ciertificate of the bank- 
rupt shall be a discliargeto him, from all claims of sudi annuitant, or of 
such surety, in respect of such annuity : Provided that such surety shall 
be entitled to credit in account with sudi annuitant, for any dividends 
" received by such annuitant under the commission, before such sttrety 
shall have fully paid or satisfied the amount so proved as aforeaeiSd.*^ 

Interest is proveable by the above statute ^ though not reserv^, nn bills interest prove- 
of exchange or promissory nqtes, over-due nt the time of issuing the com- Jotes!*” 


. • ^»e words ‘ or that ho was or ® §,17- 

Itad stopped payment,’ which were inserted in ^4 thusU J>0. and irfu 4^4 664. ^ 16 

the stat.49Gflo. m.c. 12l.,§8. are here Eaat,m ; > 
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By siat. 6 
rv. c. 16. 


When not 
proveilile. 


l>efi;|^-fhel^kropitc]r,4lie tenkrapt ia dtkdbtn^ Iqr }iu«^S«ate, ftWA' 
the payment of inieresi * and costs \ as we!) as the deU ; and that;i whe- 
theif the action was brought be^re, or after ^ thf^tluijagof isranmis^ 
Bion ; and if before, whether the bankruptcy «*, or 

^fter verdict and before final judgment A^d a ot^ifieate will discharge 
a cognovit, given after a secret act of bankruptcy, for a debt previously 
due, with and costs So where, on a commission of bankrupt 

being sued out against the plaintifif, he brought an action «of trespass 
against the commissioners for false imprisonment, and was nonsuited, and 
they entered up judgment a^ordingly, and the commission was afterwards 
superseded, on which another was sued out, founded on the same act of 
bankruptcy as the first, under which the plaintiff obtained his certificate, 
and the d^endants afterwards diarged him in execution for 'the costs of 
the nonsuit, the court of Common Pleas held, that nc was entitled to lie 
discharge^ out of <nistody ; as such costs were proveable under the second 
Geo. commissiou^i^. And, by the statute 0 Gee. IV. c. 16.^ if any plaintiff, in 
** any action at law or suit in equity, or petition in l)a]ikruptcy or lu« 
** nacy, shall have obtained any judgment, decree or order, against any 
person who shall thereafter become bankrupt, for any debt or demand, 
** in respect of which sudi^^aintiff or petitioner shall prove under the 
commission, such plaintiff^or petitioner shall also, be entitled to prove 
finr the costa which h^ shall have incurred in obtaining the same, al*- 
though such costs shall not have been taxed at the time of the bank- 
ruptcy.'* But where the plaintiff is nonsuited^, or has a verdict against 
him \ and afterwards becomes bankrupt before judgment, the costs, not 
bmng proveable under the commission, are not barred by his certificate. 
And where a bankrupt, sued as executor, pleaded a false plea, between 
th^ issuing of the commission and the obtaining of his certificate, he was 
Iiulden to be liable to costs for such plea, de bmis propriisK So, the 
of a suit in Chancery, directed to be paid by an award, made before 
ihe bankruptcy of the defaadant, but which costs were not taxed till after 
fiO beoame bankrupt,, ^^uinot be proved under the commission ; but the 
bunltrupt rmiudns liabls to bo attached for the nonpayment of them 

• C<m{ik ISO* , * 7 Moore, 614. I Bing. 166. 3. C. 
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ft bte cate it was holdtai. tfairt ft erarJtifiCBtft u( ao'|^;,i||^wac%ttnsh- 
nient the nonpayment of costft, pursuant to a fuk of cxMrt made before 
the bankruptcy^ but which were not taxed until the day of iasuing the 
coimnisai<m^s 

The bankrupt laws do not extend to debts contracted in foreign ceun« Certificate when 
tries : And where the plaintiff resided here, the court would not order aft contrac^t<i*^^^* 
exoneretur tQ be entered on the bail-piece, on the ground that the debt abroad, 
was contracted while the defondant was resident in a fordi^;i(^untry, and ' 
before he became a bankrupt by th^ laws of that country, though he might 
have obtained his certificate there But an insolvent’s certificate, ob- 
tained in Newfoundland, under the 8tatut#=49 Geo. III. c. 27* § 8. may 
be pleaded in bar to an action brought in this country, for a debt con- 
tracted here prior to the insolvency And a debt contracb^d in Eng^ 
land, by a trader reidding in Scotland^ is barred by a dischar^ under a 
sequestration issued"^& conformity to the' statute 54 Geo. 111. c. 137* in 
like manner as debts contracted in Sad^land^ So a certificate, obtained 
under an Irish commission of bankruptcy, has been holdcn to be a bar to 
an action brought in this country, for a demand arising upon a bill of ex- 
change drawn in Irdand, and payable by the defendant who resided 
there But a bill of exchange drawn by the defendant in Irdand, and 
accepted and paid by the plaintiffs in Englandl^h a debt contracted in 
England, and cannot therefore be discharged by a certificate under 
Irish commission 

Before the making of the statute 6 Geo. IV. c. 16. a b^krupt who had Dability of 
obtained his certificate, could not have been arrested, in the King's Bench, 
upon a subsequent promise, to pay a debt due before his bankruptcy « ; promise, 
though it was otherwise in the Exchequer K And now, by that statute 
** no bankrupt, after his certificate of conformity shall have been allowed, 
under any commission of bankrupt already issued, or hereafter to be 
issued, shall be liable to pay or satisfy any debt, claim or demand, from 
which he shall have been discharged by virtue of such certificate, or any 
** part of such debt, claim or demand, upon any contract, promise or agree* 
ment, made or to be made aft^ the suing out of ,$he commission, unless 
such promise, contract, or agreement be made in writing, signed by the 
bankrupt, or by some person thereto lawfully authorised, in writing, by 
such bankrupt.'* 

* Fisher v. Coates, £. 8 Geo. IV. K. K. B. Co. B. L. 7 Ed. 464. 4 Burnfi St' 
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Wim it irrupt i« clearfy entitled to thh bbhefit of fais oeriifieaite, \ke 
inap be discharged in fflvo ways : Ist, by pleading his certificate^ if iir 
tSme ; and secondly, by appljfing to a judge, on ^ ^^t|it of the certifi- 
cate*, under the statute 6 Geo. IV. c. lOK'bjr Whl^ enacted, 
that any bankrupt who shall, after his ctsrtihcatc tdiaill have been allowed, 

be arrested for any debt, claim or demand, thereby nta|]e proveable iin- 
der the commission, i^inst such bankrupt, shdl be discharged upon 
common bail : And if any such bankrupt shall bo taken in execution, or 
detained in prison for such debt, claim or demand, where judgment has 
been obtained before the allowance of his certificate, it shall be lawful 
" for any judge of the court wherein judgment shall have been so ob-- 
tained, on such bankrupt producing his certificate, to order any dlRcer 
" who sh£^ have such bankrupt in custody by virtue of such execution, to 
.discharge such bankrupt, without exacting any fee ; and 'such officer 
“ shall l>e thereby indemnified for so doing." But where the commission 
or certificaK? .appears to have been fraudulent, or unduly obtained, the 
court will not discharge the defendant upon common bail. And where the 
validity of the commission is disjmtcd, the court it seems will in general 
direct it to be tried on a feigned issue, notwithstanding the certificate, 
before they discharge the defendant *. But where the defendant in an 
action had become bankrupt, and obtained his certificate, after wliich pi*o-^ 
ecedings were taken against- the bail, the court of King’s Bench relieved 
them on motion, without directing an issue to try the fact of the bank- 
rupt’s being a trader; the certificate, by the statute 5 Geo. II. c. 30. § 7 
& 13 being made sufficient evidence of the trading, &;c.e The court of 
Common Pleas would not formerly have relieved a bankrupt, in a sum- 
mary way, where his goods were taken in execution under a Jieri faciasy 
after he had obtained his certificate ; and therefore if he had not (obtained 
his certificate in time, so as to plead it, he must have brought an audita 
querela ^ : But in a modern case, where a Jicri facias issued against the 
goods of a bankrupt, before he had obtained his certificate, and was not 
executed till after, the court ordered the goods to be restore<l ; for it is now 
the practice to give that relief in a summary way, which might be obtained 
by emdita querela K ^ 

In^vent debtors and fugitives^ discharged under occasional insolvent 
actsS were not liable to be arrested foe debts c*<mtractcd prior to the times 
prescribed by the acts. And, in the Common Pleas, an insolvent dis- 

* Doug. 676, aiMl see 1 Wils. 41. Barnes, ^ I Bam. & Aid. 332. and see Ed. B, L.. 
m ;i h.bibc. 29 . 413. 
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ARBlfiST. 

under the 41 Geo. III. c« 70- could not have been h^den to baib 
‘on a bill drawn and indorsed over by him, previous to thblst^MarcA, 

1603, though not due till after that period But insolvent debtors and When liable to 
fugitives, discharged under occasional insolvent acts, TX^re formerly liable ^ 
to be arrfsi^d, for debts contracted , after the time prescribed in the acts, 
and before they were actually discharged And the clauses respecting 
fugitives, in those acts, did not extend to persons who had constantly 
resided abroad^; or Who had been abroad merely in the course of their 
: trade, and not for the purpose of avoiding their creditors A debt dc- For contingent 
pending upon a contingency, at the time of a party’s discharge under * 
the insolvent act, 18 Geo. III. c. 52. was not thereby discharged*. So, a 
party discharged under the 51 Geo. III. c. 125. was holden to be liable to 
his surety for the arrears of an annuity, due since his discharge, which the 
surety had been obliged to pay Ami the obligors in a bastardy bond, 
discharged under the general insolvent act, 1 Geo. IV. c. 119. subse- 
quently to a judgment on the bond, were deemed liable for expenses in- 
curred, in respect of tlic bastard, subsequently to tlicir discharge 6. But 
where a party had joined in a bond with the grantor of an annuity, to se- 
cure llie payment of it, and afterwards obtained his discharge under the 
insolvent act, having duly inserted the bond in bis schedule, the court held, 
that he could not be arrested upon the bond, for arrears of the annuity af- 
terwards becoming due **. In the King’s Bench, it has been determined. On subsequent 
that an insolvent who has taken the benefit of ,the 54 Geo. III. c. 28. is 
not liable to be arrested, upon a subsequent promise, to pay a debt con- 
tracted prior to the day mentioned in the act * ; though it has been other- 
wise ruled in the Common Picas And, in the latter court, a cognovit 
given by an insolvent after his discharge, upon proceedings commenced 
before, has been deemed to constitute a new promise, upon which he be- 
comes liable, notwithstanding liis discharge*. 

By the last general insolvent act the court, commissioner, or justices Discharge of 
therein mentioned, are authorized, upon the prisoner’s swearing to the by 
“ truth of his or her petition and schedule, and executing such ^varrant Geo. IV, c, 67. 
of attorney as is thereinafter directed, to adjudge that such prisoner shall 
be discharged from custody, and entitled to the benefit of that act, at 
“ such time as the said court, commissioner, or justices, shall direct, in 

3 Bos. & Pul. 394. 154. and see 2 Str. 1233. 2 Bkc. Rep. 724. ^ 

^ Cowp. 527. and sec slat 53 Geo. 111. 798. 6 Barn. & Aid. 116, 17. accords but 
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* 8 Maule A Set 596. 4 Dowl. A Rjd. 
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When liable Id 
arrest. 


Pro!\iou8 deci- 
sion. 


Effect of dis- 
charge. 


Moih pf relief. 


OF 


^ bdiatfi M to 

^ ddbts and suiirof money dooj df dbdmed diie» dt liie 

time of filing such piiaonei^'a petition^ from an^ pdliiil^^ the several 
^ 'persons named in his or her 'schedule be ere- 

ditore fbr the same respectively; or for'^^llid^ shell have 

given credit to such prisoner^ befixre the <xf iS&](g|^ and 

which were not then payable ; and as to the persons, 

not known to such prisoner, at the time 6f imi|(4i|$udi^ti who may 
be indorsees or holders of any negotiable sefearity set forth in sach 
sdiedttle/^ . ^ 

Bat, by a subsequent daum of that act S in all cases where it shall 
" have been adjudged, that any such prisoner shall be so discharged, and 
** so entitled as aforesaid, at some future period, such prisoner shall be 
^ subject end liable to be detained in prison, and to be arrested and 
** charged in custody, at the suit of any one or more of his or her credi- 
tors, with respeqt to whom it shall have been so adjudged, at any time 
** before such period shall have arrived, in the same manner as he or she 
** would have been subject and liable thereto, if that act had not passed. 

Provided nevertheless, that when such period shall have arrived, such 
** prisoner shall be entitled to the benefit and protection of that act, no^ 
withstanding thajk he or she might have been out of actual cusloidy, 
daring all or any part of the time subsequent to such adjudication, by 
** reason of such prisoner not having been arrested or detained during sudi 
time, or any part thereof.” Previously to the above act, where a de- 
fendant was ordered by the insolvent debtors* court to remain in cMs%, 
at the suit of certain creditors by name, until sixteen months had expired, 
and was found at large within six months ; the court held, under the sta- 
tute 3 Geo. ly.-c. 123. that any of his scheduled creditors, though not 
named in the order, might arrest him, and cause him to be confined, until 
the ^tem months were expired ^ < 

The effect of the discharge of an insolvent debtor is declared, and mode 
of relieving him when arrested pointed out, ^y the statute 7 IV. c. 

by which it is enacted, that no person who shall have become en- 
** titled to the benefit of that act, by any such adjudication as aforesaid, 
^ Aalli at any time thereafter be imprisoned, by reason of the judgment 
so as aforesaid entered up against him or her, according to that act, or 


for or by reasdn of any debt or sum of money, or costs, with resp^ to 
" which such person shall have become so entitled, or for or by reason of 
any judgment, decree or order for payment of the same ; but that upon 
uvairy arrest or detainer in prison, upon any such judgment so entered 
U|^ aferessid, or for or by reason of any such debt or sum of money, 
^ dr judgment deoree or order for payment of the same, it shall 

be lawful for any judge of the court from which any process 
issued^in reiqmejt thereof, and sucdi judge is thereby required, 
to his satis&t^n, that the cause of such arrest or de- 

‘ $ 00. and see stat 1 Gao. IV^ c. 110* 

$ «6. 


and iitSttitp JtW* 




2tS 


^ as tkaraiabefm mentiimad, to tdesm aUeh prisoner from 
. euato^k appear to m(k inqmi^f tha^ such 

was made withcmt due notice, w^e lu^ice is 
'' given tojdr ac^mowledged by the plaintijS^ or 

** mch prod^^; 6r being by him or her dispensed with, by the aocfsptance 
“ of a dividend under that act; or otherwise ; and at the same time, if 
such judgo shall i^i discretion think fit, it shall and may be lawful 
for him to order s||iB)l^|(AintifF, or any person or persons suing out such 
process, to pay such prisoner the costs which he or she shall have in- * 
curred on such occasion, or so much thereof as to such judge shall seem 
just and reasonable, such prisoner causing a common appearance to be 
entered for him or her in such action or suit.” Where a party is ar- 
rested for a debt for which he has been discharged under the insolvent act, 
and gives bail, the court will order the bail bond to be delivered up to be 
cancelled ^ But though certificated bankrupts, or persons discharged 
under insolvent acts, are privileged from arrest, yet the sheriif, or his officer, 
is not liable to an action of false imprisonment for arresting them \ 

Aliens have, in general, no privilege from arrest : But, in order to pro- 
tect foreigners, residing in this kingdom, who had quitted their own coun- 
tty in consequence of the French Revolution, it was enacted by the statute 
38 Geo. III. c. 50. §9^. that aliens abiding in this kingdom, having 
quitted their respective countries by reason of any revolution or troubles in 
France, or in countries conquered by the arms of France, should not be 
liable to be arrested, imprisoned, or held to bail, or to find any caution 
forthair forthcoming or paying any debt, nor to be taken in execution on 
any judgment, nor by any caption, for or by reason of any debt or other 
cause of action, contracted or arising in any parts beyond tlie seas, other 
than the dominions of his majesty, while such aliens were not within the 
said dominions of his majesty; and in case any such alien should be ar- 
rested, imprisoned, or held to bail, or .taken in execution on a judgment, 
or by any caption, contrary to the intent of that act, such alien should be 
discharged thcTefroDli, by order of any of his majesty's courts in Wesl* 
milkier Hall, or of the court of Session in Scotland, Sjit of any judge of 
such courts in vocation time.” This statute seems to have been occasioned 
by the case of Melan v. Duke dc Fitz^James ^ : And it was extended by 


* 6 Barn. & Cres. 106. but see 3 Dowl. 
^ Ryl. 600. contra. 

Doug. 671. ami sec 4 Tounl. 631. ' 

* I1iis statute was made periietual fay 42 
Geo. HI. c. 92. § 23. which however was 
repealed by 42 Geo. III. e. 156. $ 1 ; and 
this latter statute was also repealed by 64 
Geo, HI. e. 165. § 1, which was repealed 
by 55 Geo. 111. c. 104. § 1 but the same 
provisions are to be found in each of these 
statu te8» and were finally re-enacted by fid 
Geo. 111. 0. 86. g 19; which statute was 
continued by 58 Geo. HI. c. 96. 1 Geo. I V. 


c. 105. 3 Geo. IV. e. 97- and 5 G&i. IV. 
c. 37. but is now expired. 

^ 1 Bos. & Pul. 136. In tliat case it was 
decided} by two judges of the Common Pleas, 
that a defendant Could not be held' to bail in 
this country, on an instrument entered into 
in jFVance, by which his pr<qkerty otfiy, and 
not his person, was, according to the law of 
France, liable to the payment of the 
debt sued for ; Bui Heath, Justloe^ was oi' a 
different opinion } and it is observably that 
in /mfcy v. BU^en, 2 Bust, *69. UrUMi- 
lenbofmtih expressed bk diseentfwm the 4a- 


Costs. 


Sheriff not liable, 
for arresting 
certificated bank- 
rupts, &c. 

Aliens, 8cc. 



[ t^ ltekteUttgof Fri^ Gr uAttf, luxrii^* been 

lUi?li: MtbU ibis kingdmn, jt&esed into dptninioi^ M (t^^said late king:, 
under the ageof fifteen yeacrs, and who in;Bnch coun- 

tries fli subjects of the said late king, olthouglt been ofi^|nrents subjects of 
his mi^jesty, or his {i^eoessors. Also, byi tbe iitaitnti^ijl3 Qeo. III. e. 155. 
§ SB* this provision ms eitended to his ndij^ty'a, four ofirls in Ireland, 
But its further continuance being no loug6' ne^nkoiy, Hk acts by whi<di 
it was cre^d have been suffered to expire. 

In some' of the preceding cases, the process is declared to be void ;■ os 
against Ambassadors, Ac. In others, the court is expressly required to 
discharge the defendants And it may be remarked, in general, that where 
the defendant is clearly entitled to privilege, as the arrest is irregnlur and 
unlawful, the court will discharge him upon motion ; and no( put him to 
tha necessity of suing out a writ of privilege ^ or of filing common bail 
Btft wbeiT tile question of privilege from arrest is doubtful, the court will 
not, upon U'iftion. ^hscharge the party out of custody, but leave him to his 
writ of privilege <** And they will not discharge a defendant out of custody 
on common boil, on the ground of infancy ^ ; or that he was insane at the 
time of the arrest^, or afterwards became soS; nor will they discharge his 
liail, on the ground of the insanity of their principal, although a commis- 
sion of lunacy may have issued againstrhim, under which he has been found 
a lunatic The bail, however, may have a habeas corpus, to bring up their 
principal, notwithstanding his lunacy, in order to surrender him in their 
discharge K And where the return to a writ of latitat stated that the de- 
fendant was insane, and could not be removed witliout great danger, and 
continued so till the return of the writ, the court of King's Bench refused 
an attadunent against the sheriff^. 

Arrest, by wHom Att arrest, when allowed, is made by the sheriff or his officers; or by 

wb^ wulwrh^ ‘ baiKff of a liberty or franchise. The sheriff's authority is derived fm- 

mediately from the court, except in counties palatine, where he acts by 
virtue of a mmdate from the officer to whom the writ is directed: And 
even there, if the writ be directed immediately to the sheriff, he is bound 
to execute it ; and a bail-bond taken on the arrest is legal K The officers 
of the dieriff are of three kinds, first, bailiffs in fee, or perpetual bailiffi^ 
who have, by charter or prescription, the execution of writs within the 

cisii^ of the court of Common Pleat in the ^ 4 Pumf. A East, 191. 
above csiK. See slso BaraM, « 2 Durnf. & East, 890. 

» 199. 201. SIS* S14, IS. o 6 Pumf. A East, 188. S Bos. A PuL 

^ 96a Fort* Isa Com. He{). 444. 862. 13 East, 856. 2 Chit Eep. 104. 

jB* C. ; 4 Ken. 125, " 5 Pumf. A East, ^9. • 8 Bos. A I*ul. 660. and see Highmore 

fiVa Y 788. on Lvm^, 128, 

, ^ V* Almndsr, H. 22 Oeo. III. ^ 4 Barn. A AlA 279. but see 8 Powl. A 

^ , Kyi 606. 


Privilege from 
arrest, liow 
taken advantage 
of. 


Infancy, or in- 
sanity, of de- 
fendant no 
ground for dis- 
charging bis 
bail. 



Ammtmm'tmmAm. ^ 'Mf 

; commofi baili^ (oaQed in the eld beAt> bailiflTs 

’trri^fU P^ wheeare usually bbund with simtils in asi^obligaticM;^ the due 
executipn^of th&r oiSce^ and thence are called lAotind bailifi^ ; thirdly, 
j|)ectrd h^ds^ nominated by plaintiff or his attorney, and appointed 
by the sheriff ptQ hoc vice^> * 

,The sheriff ’s wwrrant^ to any of these offiOerS ought not to be made Sheriffs war- 
out, until the si^riff have th^writ in his actudl custody And therefore, 
where the defendant ^vas arrolt^ before the officer had any warrant, and 
before the writ was delP^red to the sheriff, the bail bond was ordered to 
be delivered up to be cancelled where an attorney fills up the sheriff's 
•warrant on a capias ad respandendum^ after it is signed, scaled, and sent 
to him with a blank, this is bad K And where the sheriff havii^ directed 
u warrant to A. and all his other officers, to arrest B., and A. afterwards 
inserted therein the name of C. ; it was holden that the warrant was ille« 
gal, and the arrest by G. consequently void^. But where the sheriff made 
a warrant to four jointly, and not severally, and one of them arreted the 
defendant, the court of Common Pleas, though they were of opinion that 
the arrest was not authorized by the warrant, would not interfere to dis- 
charge the defendant out of the custody of the sheriff, on entering a emn- 
nioii aiipearance K And a defendant is not entitled to be discharged out 
uf custody, on the ground of his having been arrested upon a warrant, in 
which the names of the plaintiffs are not inserted conformable to the writ, 
if the defendant be not misled by the mistake : therefore, where the arrest 
took place on a warrant at the suit of three plaintiffs, which required the 
defendant to answer A. B. and two others, without naming them, the court 
of King’s Bench held, that he was not entitled to be discharged K 

If the defendant reside within a liberty, the bailiff of which has the exe- Within a liberty, 
cution and return of writs, there should regularly be a non omitas; or 
if there be not, the sheriff, for having execution of the writ, riioold make 
out his mandate,, directed to the bailiff of the liberty And if there be 
two liberties in a county, and the sheriff make his mandate to the bailiff 
of one of them, who gives him no answer, he may, uptm a non omittas, ar- 
rest the defendant in either liberty ” ; and even if the sheriff enter, and 
arrest the defendant in a liberty, without a non omittas, the arrest is good, 
though the sheriff may be liable to an action 


- For an account of iheguUdabkf and how 
it diflfera from a fmnehise^ see 8 Co. 125. a. 
Dalt. Sher. 185. and for the nature of the 
office of a bailiff m fee, sec Dalt. Sher. 187. 
Gilb. C. P. 80. 

^ 8 Fast, 180..)f' 

. I Blac. Com. 346. 

^ 8 Blac. Rep* 052. 4 Durnf. > & East, 
119. 1 Chit. Rep. 613, 14. (a). 

^ Append. Chap. X, § 104, 5, 6. 

. Ut. M. 1654. § 2. R.E. 15 Cat. 11. ng. 
4 K. B. R. M. 1654. $ 2. R. H. 14 & 15 


Car. IL rcg. 1. C. F. Stat. 6 Geo. 1. c. 2K 

§ 68 . 

B 6 Durnf. & East, 187. 

I* 2 Wils. -V- 
' 6 Durnf. Edst, 122. 

< ^ 2 'Burnt. 16U 
1 1 Chit. Rep. 611. 
cab. C. P. 25, &c. 

” 5 C<^ 92i a. Gilb. C. P. 29. 9 East, 
385.84oi 

® Gilb. C* P. 27, v. M. 

SS Geo. B. cited in 8 Dunif. & Bt«i 





On Sunday* 


Wiere made* 


■■ .. hOm, 

^ of Ae i pai& the ma^, 

where thede)feiiddiiti«prii'j3«g*^j^^ between 

the 4ay of the r^om md ^ario ■yMi^^0be otn- 

tote 99 Car. IjT.! lS. person pr peni^ 2#^^ day, 

.shell serve ^ e^oee to be ifmed or^<ncljebl^^ pro^ 

« cess* waarenfci.drdi, ji^ment, 

« fo]|sn|^^.|ibif^ ^ji4«ich,^t, &c. 

shdl^^' vclii^ to isll intents and put^ses^; ind the pei^ or persons 
|fo s#^lg or execoting the sam#, shlfi be as liable to tbt suit of the 
pMiy '|frieved> and to answer damages to him for doing thereof> as if he 
or they had done the samej without any wiit^ &c/' 

In oonstruing this statute^ it has been holden> that an arrest cannot be 
made on a Sunday, upon 0t^eapias utlagaium^; or for non-payment of a 
pes^y upon conviction \ ^d the statute extends not only to process 
profer}^ so called • but also to all notices on which rules are made : and 
hence it has been hdden^ that service of notice of plea filed on a Sunday 
is voiC by construction of the statute ^ Where A. was arrested at the 
suit of B. and dischargedj the sheriff not knowing that there was also a 
detain^ in his ofSeb at the suit of C. and on the Sunday fUlowing he 
was arrested at C/s |idtt> the court discharged him out of custody oon*» 
sidering the amst on the Sunday^ as an original takings or as a retaking 
after a ^untary escape and either case it was prohibited by the 
statute. But after a negUgmi escape^ the defendant may be rctidtbp on a 
Sunday ; and that either by the officer upon fresh pursuit^ or by virtue of 
an escape warrant ^ ; for this is not an original takings but the party is 
still in custody upon the old commitment. Also it is holden, that bail 
may takn|h^ principal on a Sunday, in order to surrender him * ; for 
’ tills is of any process at all. And it should seem that pro- 

cess of Contempt, being of a criminal nature, may be served upon that 
day K But a rule nm for an attachment, for non-payment of money pur- 
suant to the master’s allocaiur, cannot be so served; ^ 

The arrest must be made in the county into which tlbe process issues : 

, Therefore, an arrest in the city of Lmdon/ an a bill of Middiesex^ is irre^ 
gnlar, even tliough it took pheo on Ae verge of dm county of Middlmx, 

*tm. and 5 putni & Eas^ 087. 0 Beat, » 8 East, 647. And see 6 Barn. & Cres* 
841, 8. 7 Taunt;:8U. l Chit. Hep. 876* ta 406. 8 Dowl. & Kyi. 804. S. C* 4 Bing. 

«ot&* 8 Bam. & Aid. 60$. S4* aa to th© validity of coatracta entered into 

*4. biA 889. 8 Esp. Hep, ^6. ^ on Sunday. 

Safic. 78. The aerviee of process on ^ 5 Durnf. & East, 85. 
n Smddih baing absoiutelyi^ by4ho sta- , « Baipes, 873. ^ 

toi^; Cft!^ made gari imy Wbee- , <^£^1^^.1088. 8 SbUc. 686. 6Mod. 
;;,^|^t>«^r<the^en^ not . 

; a nk k '^van. ' ' ' > 6 Mod.- 281. l Aik. m but see 8 Blac. 

V '. Eep.jm , 

^ i Atk.66. Wilk8,'m 
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m to the thiit m 

i^iaiiHm ho ^nies^ in his pwn ]iouse> iocr lip idnit *»; 

or in the h^'snrese^ «l w ipdijthui the rer^ trf his royal pola<»^ (ex- 
of hoard of green doth^l or unless tho process issue 
out of th|^.p^oe a^rt ®i) or in any place wh^ thOv^ida^ justices are 
actually siloing/. ^ it has beea^^edM, that proc^hi^ot be lawfully ^ 
executed in palace^i^l^^ is privihigedlbr this puipose as a 

royal residenoeii^ 'i And an aWejl^^lhin the tower it 

seems be bad^^^without leate obtain^ from^ the governor^. Buta%urrest^ 
within the vWge of the king's j^Uace;* has been holden^ in the C^mon 
Plea8> to be no ground for discharging the defendant out of iKustody*. 

The privilege of the parties to a suit> and their witnesses, of which we 

have before spoken \ may also in some measure be considered as of a local 

nature : And of the same kind is that of clergymen , by several an- Of clergymen. 

dent statutes \ are privileged from arrest> in going to and returning from 

churchy or performing divine service ; but not if they stay in churchy With 

a fraudulent design of eluding the process of the law. And it is said^ that 

the party grieved may have an action upon these statutes 

In making the arrest^ the sheriff oir his officer^ it has been said^ must In what mannei^ 
actually seize or touch the defendant's body ^ : but this does not s^m to 
lie absolutely necessary ; for if a bailiff come into a room, and tell the de- 
fendant he arrests him, and lock the door, that is held to bean arrest ; for 
he is in <?ustody of the officer And it is not necessary that the officer 
who has the authority, should be the hand that arrests, nor in the presence 
of the person arrested, nor actually in sight, nor is any exact distance pre- 
scribed : it is sufficient if he be near, and acting in the arrest p. If the Detainer, under 
defendant be wrongfully taken, without process % or after it is return- 
able &c. he cannot be lawfully detained in custody und^r stiteequent 
process, at the suit of the same plaintiff, though regularl^f iss|be4': But 


* S Barn. & Aid. 408. 

*’ 5 Co. 91. but tee Cowp. I. 8 Mowtt 
807. 8 Taunt. S5i). & Q. , 

* S Bite. Com. 889. . ' , 

< Stat. 88 Hen. VIII. e, 18. 8 InaL 141. 
8 Ld. Rqrm. 978. 3 S(i&. 91. 1^4. 6 Mod. 
78. Holt, 690. S.C. " 

‘ 8 Durtif. & East, 7S5. 
f 8 Inst. liO, 41. 2 Mod. 181.%but see 1 
Lev. 106. 

s 10 East, 578, 1 Campb. 475. 

2 Chit Hep. 48. 51. 

* 7 Taunt. 311. sad see 1 Chit. Eep. 375. 
in mtu, 3 Barn. & Aid. 502. 

^ Ante, 196, Ac. 

1 50 Edw. 111. ^ 5. 1 E. II. e. 15^ and 
ece 1 Mar. ^bb. 2. c. 3. 

12 Co. 100. In 5 Bac. Abr. 565. it \k 
said, that the arrest, of a eleigynuM under 


civil "'process, either in going to church, to 
perform divine service,' or in returning from 
thence^ on any day, is a false imprisonment. 
But from several later decisions it may be 
‘^collected, that if any'action would lie, which 
is doubtful, it should be an action on the case, 
and not an action of treq>a$s, against the sbe- 
rifTorhis officers. 3 Wilt. 341. 2 Blac. Eep. 
1087. 1190. Doug. 671. 

^ 1 Salk. 79. and see 1 Ey. & Mo. 26. 1 
Qir. & F. 168. S. C. / 

" Cai. ten^. Hardw. 301. and Me S.K.. 
Bep. C.E. 8Url8. 

' Coiiip. 66* . ' 

, ' * 8 Aostt. 461,, fad aee 1 New Rep. C. F. 
185. 11 166. 846. 

'8 'li. Bhc. 80. and aee 8 Sat^ 89. 1 
Bwe) 861, 8. 



QT itiin; 

tUrd fmmBs wbo faid a,,del^ddtit in custody, b^ye a ri^t tiff condder 
him as being" lawfully in ibe custody in w|iidi he is founds and to pro- 
ceed against him accordingly ; for otherwises persiUinnder an illegal tfrest, 
! at the suit of one party^ i^ould be completdy protected; oujang jhis impri- 
sonment^ from all other jlbcess, whf(i^ be productive of great in- 

convenience and Wjwnrion^fjiisiScei 

;v ‘ 

‘ S Bara. «s^ 748. 1 Chit. Bep. 679.*S. C. Imd ace ii 8^58, 8<i,'81., ^ «»<is. 
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CHAP. XI, 


Of the BaWi Bond; and jpu-ry ^ Sheriffs, ^e. m the 

Arrest. 

HEN the defendant is arrested, he is either let out of custody, upon 
giving bail to the sheriff, or an attorney’s undertaking fbr his apjpearance ; 
or depositing in the slieriff 's hands, the sum indorsed on the writ, ^vithden 
jHiunds in addition to answer costs, &c. ; or he remains in custod/; or es- 
capes, or is rescued, 8ic- 

Bail in personal actions came in with the cizpias^: and it is either to Bail to shcrifK 
the sheriff, the appearance of the defendant at tj^e return of the writ, 
or to abide the event bf the suit : The former is called bail to the Sheriff, 
or bail below; the latter bail to the action, or, when special, bail ahaoe. 

Before the statute 23 Hen. VI. c. 9. the sheriff was not obliged to bail a Before stnt. S3 
defendant, arrested upon mesne process, unless he sued out a writ of main-- 
2 )rize; though he might have taken bail of his*' own accord \ This arbi- 
trary power produced great extortion and oppression of the subject ; to 
remedy which, it was enacted by tho above statute, that " sheriffs, &c. By that statute., 
shall let out of prison all manner of persons arrested, or being in tJleir 
custody, by force of any writ, bvtl or warrant, in any action personal, or 
by cause of indictment of trespass, upon reasonable sureties of sufficient 
persons, having sufficient within the counties where such persons be so 
let to bail or mainprize, to l^^ep their days in such place as the said 
" writs, bills or warrants shall require ; persons being in their ward by 
condemnation, execution, uilagalum or excammunicatum, surety 

of the peace, or by special Commandment of any justice, and vaga- 
bonds refusing to serve according to the statute of labourers, only ex- 
“ cepted.” 

^ud that no sheriffs, &c. shall take, or cause to be taken, any obliga- 
tion, for any cause aforesaid, or by colour of their office, but only to 
themselves, of any person, nor by an^ person, which shall be in their 
ward by course qf law, but by the name of their office ; and upon con- 
dition written, that the prisoners shall appear at the day and place con- 
taiiicd in the writ, bill or warrant. , And if any sheriffs, &c. take 
'' any obligation in other form, by colour of thCir ot&ce, it shall be void." 

* Gilb. C. P. 33. And for the prigini pro- F. N, B. S51. Plowd. 67. DalU Sher. 66. 
gress, and genertd nature^f the lew of bail, and see 1 Vent, 66. 86. 8 Wms. Saund, 6 
tee PtetCTsd. Part I. ChiijJI! I. E<I.60,6l.ff.‘^ H.BI«.8S8. 16E»5t,8»l. 

^ Gilb. C. P. SO, SI. i B»c. Abr. 





On indictment. 


Attachment. 


it kif ek« oiMlii»'^|aidicbltf itdffi ii^ce> 

tniil'jtsbdAg sJpedaUi^^I^ad^V Ai^ tteo brandies: first/ to to 

the jpet’iftmj to be let to bft||,; and^ secondly^^Ha to o| the secutlty 

U|Km the first bmneh of t}|e statdte^ it the she- 
riff has no autboi^]r*t|^ take | arrested 

by him^ under jptoc^ issuing upcm an indicti^ht at the quarter tos8ion|^ 
ibr a Aiisdemtoh^i^^but can only take a |pcDgnizaii(^ for their appear- 
ance^ : And it ^ doub^|K whether th#8hmff can tlfice bill on an 
attaeh]paent ^^fior a contempt^ ^ comt of law^^. But it is 

hd^p> that baft irtajf taken bn attafibment out of dhancery^ on meme 
prbil^ ^ot^h nof" alter a decree The p^ctice upon to”* ^process 
is^ for the ^eriff to tak| a bond in the penalty of 4^L for tihe defendant 
lidrappear and a|i8wq|S,; and an action may be brought on the bond^ in 
the name of the shmff **. Bui though the sheriff may, yet he is not com- 
peUsble to takq.Jia% on m attachment out of Chancery ; it having been 
determSied. thiillimt action will not lie against him for refusing to take 
it * : and i^Wreibre, if he will not take bail, the defendant must remain in 


Bumf. A East, 569, 15 Eas^ S23. 

^ the determinations on both these 
branches of the statute^ see 2 Wms. Saund. 
5 Ed. 59. (S), Ac. ^ 

« 4 Durnf. A East, 505. 2 H. Blue. 418. 

^ In an anon^^nous case, reported in 1 Str. 
479. ttm Chief Justice, on a moSon for an 
attachments declared, that all the judges on 
consldetodon had resolved^ that the slicriff 
could not mke bail on an attachment, but a 
judge at l^'chmhber might. And accord- 
ingly, in a late cafe of P/idfpt v* Marreit, 4 ' 
Prwe^ i£S* it vras determined by the court of 
Exchequer, thaf the sherifT cannot let out of 


as appears by that case, and^ttdd v. 

1 H. Blac. 474. The case of%bmr v. 
ward was decided ^pon great consideration, 
and is at variance with the subsequent case of 
Phelps V. Barrett; the foundation of which 
was, that an attachment is a process in nature 
of an execution. Pfgr Baylep, J. in the case 
of Xetcis V. Morland, 2 Barn. A' Aid, 

And as it was determined, in the latter case, 
that an attachment issuing out of the court of 
King’s Bench, for non-payment of money, is 
in nature of mesne process, the principle on 
which the case of^Ae^s v. Barret was de- 
cided, cannot It seems be supported. In the 


custody on bin^ a defendant ^en ultder an 
artachilient^ issuing out of courts of law, for 
QOflHpayment of costs ; such process bring in 
nntu^re of, and in efiect an execution : and see 
Conu Eep. 264. Barnes, 64. Per Ld. Mans* 
M. 26 Oeo. III. E« B. accord* but see 
1 Iid.lbr)nn.7!22. %Salk. 608. S. C* contra. 
The case of ▼. Heyward however, 6 
T«uni;A69. 2 Matifa. 280. S. C is on au- 
thority to shew, that ahhough Uie sheriff is 
not btoud to take bail vij^ an attachment, 
yet if jhe do, he may recover upon the bail 
, bondr^ see the case of Bto v. JDatMf, 1 14* 
2 1^1^; 609*.$. C accord. That 
emtof 

, Vfe;c.;a. 


Ber Y,Aylettf ^^ 25 Geo. II1. .K. B. 
a disUnction was takejin by the counsel in ar- 
gument, which seemnlp be reasonable, between 
an attachment for non-payment A money, 
and for not deliy^ng papers, or other cause; 
and it^vas said, that on the former, the sheriff 
might take brid, but the latter was bailable 
only before a Judge. ^ 

• Sty.Rep. 212,234. 2 Vent8S7. Com. 

Bep.26A Barnes, 64. 2 Blac. Rep. 955. 6 
Taunt. 569. 2 Marsh. 280. S. C. but see 3 
Leon. 208. conTm. ^ ^ 

f Gilb. Rep. 84. Free. Chan. SSI. S. C. 

* 1 Eq. Cas. Abr. 351. 4 Bac. Abr. tit. 
Met^, 0. 4 V. 468. 

Tasmt. 569. 2 Marsh. 280. S. C. and 
aCe' ''' 224. 

. i 1 it Bhic^ 463. 6 Taunt 671, Ac. 2 
Marsh. 233, 280. a C. 



. ^ Oi^.'gM&']|jM^..ll^)^ ' WS9 

iniil^^ Md cui otiljr be relieved by sp|dyjil^ild:ij^^ txr a judge 

of lliie court out of . which t% pipoces keui^ K If t|fo sheriff tdce bail, it 
aeeips from th^.case of the J^ing v. Dawes th^ho may be amerced, if the 
party dap^%pp<MjW ^ ^iismf ; b^t m subsequeiit gam^, amesseoger 
was scnt^ corpus, in? which 

C sms to be hi^ t^e practif^ ip Chancy, Sstead of 'm^xig an order on 
e sheriff to farih^Jh the So, in the Exchc^|rt^ the i^ditioa 

of the Mai b^ broken, the bourse is sai^U|u be, to get an order, on the re- 
turn by the dieriff of cepi corpus, for a mrasenger to bring in the defend- 
ant But whelms a defendant had bUn arrest^ on an attachment for 
contempt, not appearing to a subpoetia ad tei^pondendu^ the ^ourt 
would not grant a motion for the messemger to l^ing up the body, after 
the defendant Had given a bail bond to the 8horiff,^alth^gh the penalty 
was inadequate ^ 

When the defendant is arrested, and in actual custody, it is the dutf* of ShcriiTs duty to 
the sheriff to take bail, if required : and therefore if a biril bond "be ten- 
dcred, with sufficient sureties, and the sheriff refuse to accept ft, and li- 
berate the defendant, he is liable to a special action on the case f. But in 
order to mai^Ltain such an action, it must appear that tjie parties who were 
offelted as bau, had sufficient within the county where the arrest was made 
A bond however, irith^oe sureties, three of whom are respectively worth 
more than the penalty of the bond, is suffident, though the other two are 
worth less than the penalty^. The clause which require reasonable 
sureties was introduced for the benefit of the shlriff ; and therefore, though 
he may insist upon two sureties, yet he may take a bond with one $mly 
And for the same reason;^ the plaintiff cannot maintain an action against 
him, for taking 8uretie#that are insufficient, or do not inhabit within his 

*> ^ 4 ’ ' 

county^. And though the words of»the statute seem to)||$ confined to 
parsons arrested and in actual custody, yet it has been holden, that the 
arrest need not be stated in an action upon the boil bond ^ ; upd if stated, 
it is not traver8dib>^*” : for it wqpld be of mischievous consequence, if a 
bail bond, taken civilly, without exposing the party by an arrest, were not 
as effectual as if he $ad beep actually arrested. 


* 1 Str. 479. 

» 2 Salk. 608. 1 Ld. Raym. 782. S. C. 

* Free. Chan. SSI. 

^3 Price, 228. 

* 6 Price, 32. 

^ Gilb. a P. 20. Cro. Car. 196. W; Jon. 
226. S. C. 1 Sid. 22. 8 Mod. 81. 84. 180. 
2 Vent. 96. 8 Dnnjf. & East, 356. and tee 
2 Wins. Saund. 5 £d. 61. 6.0* (5.) 

* 15 East. 320. 

^ 6 Maule & 3el 228. 

* 10 Co. 100. b. Cro. Elis. 624. 808. 852. 
862. 0 Moore, 422. 2 Biiig.827. S. C. So, 
fkoogb a replevin bond bo oxeeuted bg^ one 


of the sureties only, it is nevertheless avail* 
able by the sheriff against such surety. 7 
Taunt 28. 2 Marsh. 352. S. C. and see 7 
Taunt 327, 1 Moore, 68. S. C. 

k Cro. EUn. 808. 852. 862. Koy, 89. 1 
Sid. 96. 2 Wms. Saund. 6^ Ed. 59. 1 Mod. 
227. 289. 2 Mod. 88. 177. but see 1 Ld. 
Rayn. 425. 1 Salk. S^. S. C. 6 Mod. 122. 
ssm5. cofUra, 

4 1 Stifv 643. 

“ 444i but see^ Noy, 43. miib,co9Ura. 

Sde aho Ssy.^Rsjpb 1I6, by which it appears, 
that the isN^ of the process may be tra- 
versed.' ‘ 






In what sum. 


Form of. 


ol the tequl^ j» ne0«£iEjty^^^^ tgmd m 
t%*; and therefofe^nn agreement in w|iti^, m^ bye thirf 
with a sheriff's o£&cer/to put in good baiI.f|Eir^.|^an^ at the return: 
of the writj or sur^edder his body to the oStee^m ^ tibedebt|yad costs*" ; 
or an attorney's undertaking to th^offieer> &r the appesrance of^ ^e de« 
fendant % oi^to give a*bailboild to fhe she^ff in dn€^|nne % hi^ been holden- 
to be void,, by the statute 23 Hen. VI. c. 0*^; and ab action will not lie 
upon such agreement or undert^j^ing In l|bse cases, if diaihabove be 
n^|^j|uly j^t in, the sheriff is Imlde to an action for an escape; and the 
00 ^ will not Sleeve him, by permitting him afterwards to put in and 
jdst^' bail^: nor, after the plaintiff has recovered against tl^heriff for 
the escape, trill the court proceed summarily against the attori^y, to make 
him pay the debt and costs, for his breach of faith s. It is also settled, 
that the sheriff or his ofEcer cannot maintain an action against the de«' 
fendant for moi^ey paid, when he has discharged him out of custody on 
mesne proet^, wtth^t taking a bail bond, and has in consequence of his 
non-appeahmee, been obliged to pay the debts and costs K 

The bail bond is usually taken in a penalty, being double the amount 
of the sum sworn Jto and indorsed on the writ, notwithstauiding the sta-- 
tute 12 Geo. I* c. 29. which directs the sheriff to take bail for that sum,' 
and no more * ; and the sheriff's bail are liable thereem to the full extent 
of the debt and costs, not exceeding the penalty of the bond K Respect* 
ing thejft>mof the bond, there are three things to be observed ; first, that 
it be made to the sheriff himself ; secondly, that it be made to him, by his 
name of office ; and thirdly, that it be conditioned for the defendant's ap*, 
pearance at the return of the writ, and for that only Therefore, if the 
bond be ^ made to the sheriff"", or be not madd'to him by his name of 
office 0 %.^ it Ije single, vrithout any condition at all or with an im* 
poi^le condition ", or the condition be not for the defendant's appearance 
or be for that and something else it is void by the statute. So it is void, 
if i^ec^ted before the condition^is filled lap "* And in an action on a bail 
bond# the return of the writ, on which the defendant in the original ac* 
tiop was arrested, must be stated with .certainty K* If the objection to 
tike bail bond appear on the fficc of the declaration, or upon cyer, the de- 


* 8 Wmt. Saoiri. Ed. 69. a, 6. Append. 3 Ed*. 195. (a). 1 Esp. Rep. 383. 

Cli^ XL $ 1, 8, 8. > Cas. Pr. C. P. 48» Fort. 363. Pmc. 

Dutk, A East, 418. Reg. C. P. 67. but see S BUc. Com. 880. 

• 7 iHiraf ^ East^ 109. Parser v. Png* sem6, contra, 

^an^f M. 46 Geo.'lll. {L B« 8 Smith R. 68. ^ 8 Blac* Rep. 8)6. 1 H. Blue. 76. 

1 Ciro. EUz. 868. 4 Bac. Abr. 468. 

|j|^668. “* Dyer, 119,80. 10 Co. 100. a. b, Cro. 

4ie. EUz. 800. W.Jon. 188. PhliiuS78. 8 Lev. 

^ 18a Fort. 371. 

■ •»S'Lev.74. istr. 899. Fort. seas. a 
R. 8 Vmf. & East, 669. , 

/SCampbasi. ■ . 

' ,Peak#Cte ^ g-Cjhlt. Rep* 684. < ‘ 



(eadia^ mdf demttr ; but othenvise li6 'Idrolild pl^d it': d^d wbai, bj 
or othemise^ it appears in e^ay part of the rfeoid^ he iiiay mov0 
in aitest of jndgin^nt K; \ 

If the bcjid be substaatialljrl^bod^ it cannot be avoided &>r any trifling Variance of, 
informality^ or yadimee of the ^Mitiijjn froig the wrii,' in tlie description 
of the plea, of of the '^e W jileioe of appearance, ^ms, where the writ 
was to answer the plaintiff i]g|j a plea of debt Jor thre^. hundred and twenty 
j)ounds, Or in a^ plea of tresjfiiiss with an aa^ettam, and the condition was to 
answer the plaintiff in a plea of debt or trespass generally, of witjtti^ 
mentioning the plea at all, the variant were holdcn to immaterial ** j 

for the stati^l^ only requires a bond conditioned for the defei^dant's ap- 
pearance, and the desenption of the plea ^ merely surplusage. And ac- 
cordingly, where the sheriff, upon an original writ in a plea of trespass on 
the case on promises, took a bail bond conditioned for the defendant's ap- 
pearance, to answer the plaintiff in a plea of trespass^ the court held it*to 
be valid ®. So, where the writ, in trespass, was to appear before the lord 
the king at Westminster, and the condition was to appear before the jus- 
tices of the King*s Bench at Westminster the bond was holden good. 

And where tl|« writ, by original, was returnable before the lord the king, 
wheresoever he shall then be in England, and the condition was without 
the words wheresoever, &c. the court gave judgment for the plaintiff, in 
an action upon the bond ; saying, they would understand, that by appear- 
ing before the king was meant, before the king in his court, and not before 
the king in person So, where the condition of the bond, in an action 
by original, was to appear before the king at Westminster; it was deeioed 
sufficient And where a .declaration on a bail bond, in setting out the 
condition, stated that if the defendant should appear, &c. to answer the 
plaintiff, " according to the custom of his mfQesty’s court, of Common 
Bench here,” the^obligation should be void ; and on the production of the 
bond, the latter words were omitted; the court of* Commbn Pleas held, 
that this was no variance, as it was only necessary to set out the conation 
according to its legal effect It has also been holden, that the statute 
for preventing frivolous and vexatious arrests ^ is merely directory to the 
sheriff ; and does not avoid the bail bond, where tliere is no aff davit of 
the cause of action S o^ the sum sw6ru to is not indorsed on the writ or 
even where the bond is taken in a pehalty, being more than double the, 
amount of the sum sworn to K But an allegation, that an action was 

* 2 Durnf. & East, 569. ' 9 East, 55. but see I CfaH* Rep* $23. 

^ Cro. Jac. 286. 2 Lev. 128. 2 Show. 51. Ante, 129, SO. 

T. Jon. 137, 8. 6 Mod. 122. 10 Mod. 327. ^ 3 Moore, 2U. and see 3 Stark. NL Pri, 

Atkinsm v. Saunderwn, E. 25 Geo. III. K. 76. 

B. but see 2 Lev. 177/se»i5. contra, ** 12 'Geo. I. c, 29. 

‘ 6 Durnf. & East^ 702. and see 5 Moore, ^ 1 Bur. 330. but ^ 2 New Hep. C. F. 

538* 2 Brod. & Bing. 659. S. C. 202. sen^, emtra, 

2 Lev. 180. T. Jon, 46. S. C. 2 Vent. k s wUs. 82. 1 Bur.3SI. I H. Blac. 76, 

2iJ7, 8. 2 Bos. 3^ Fttk 102, 

« 2 Str. 1155, 6. 
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l^der to she- 
riffj 


OF TilE PUfY OF &C. 

l>fel||4ij!ig in hto mjyesty's court of the Betwk m We^^^ter, is hot ins* 
tedhed by proof of si pf/uries bill ai .^liddlesex ; for by $ueh allegation ihe 
Ctn}m(M Botch must be intended ». So, where a capias ad respondendum 
was made returnable before his majesty's jusi^wes qf the Bench at West- 
mhisler, by virtue of which the sheriff issued his mandate to the bailiff of 
a liberty, c^xnandirig him totsice the defendant^ so that the sheriff might 
have his body before his said majesty at Westyiinker ; and the bailiff took 
a bail bond, conditioned for the defendant's appearance before his said 
majesty at WesUnipsier ; the court of Common Picas held, that the va- 
riance between She bsul bond and the writ was fatal, and therefore that 

.nv? 

the bond w$fs void, by the statute 2S Hen. VI. c. 9 \ And ^ an action 
on a bail bond, where the condition set out on the record was, “ to an- 
swer the plaintiff in a plea of trespass, and also to a bill to be exhibited 
against the defendant for 6(}Z. upon promises” and the bond, when pro- 
duced, did not contain the words “ upon premises”, the variance was 
hidden r(» U' fat^»! 

The detcMdaiit 1 a\ing given a bail bond, could not formerly have dis- 
charged his bail to the sheriff, by surrendering himself before the return 
of the writ ; for it was considered as a settled point, that nothing could 
be a performance of the condition of the bail bond, but putting in and 
])crfecting bail above But it has since been determined, that if the de- 
fendant surrender himself to the sheriff, before or on the return-day of 
the writ, the bail bond may be given up to be cancelled ; after which, 
t he plaintiff cannot take an assignment of it ® ; nor can he rule the sheriff, 
or maintain an action against him, fur not assigning it And where the 
defendant surrendered to the gaoler at the county gaol, in discharge of his 
bail to the sheriff, before ^twelve o'clock on the first day of term, being the 
return day of the writ, and the under-sheriff, who lived at a distance, 
signified his assent to the surrender by return of post the next day, it was 
held sufficient to discharge the bail bond, of which the plaintiff had taken 
an assignment afterwards, with notice of such surrender But it is op- 
tional in the sheriff, whether he will accept the surrender of the party, 
in discharge of the bail bond : and therefore, where notice of such sur- 
render was given to the sheriff, and to the gaoler in w'hose cuj||ody the 
party then was, at the suit of another, after which the gaoler let the 
party out of custody, the court held that the gaoler was not liable upon 
his bond of indemnity to the sheriff, as for an escape in the former suit ; 
for the was not leg^y in the custody of the sheriff or his gaoler, 
merely virtue of such surrender \ And it seems, that rendering the 


^ 3 Ma»>e & Sel, 166. and see 7 Taunt. 
g7U 1 Moore, 19. S. C. 

* 6 Taunt. 531. g Marsh. 258. S. C. 

^ I ily. (k M«. 98. And see further, as to 
, t(u!! Oftturaind &rm of the hail bond* Betersd. 
jrttft l. Chap. VI. 

^ 3 Bur. 2663. and see Balt. Sher. 356. 


* CaUawnt^ v. Seymour^ E. 43 Geo. III. 
K. B. 

« 6 Durnf. & East, 733. 7 Ilurnf. & East, 
123. 6 Dumf. & East, 436. 303. and see I 
Bos. & Pul. 325. 

* 10 East, 100. and see 8 Moore, 318. 1 
Bing. 423. $. C. 

b 1 East, 383. 



defendant to the king's Bench ptison, befd^fe the I'eturn of the writ, will 
not discharge his bail to the sherifr»> 

The provisions of the statute of Hen. VI. are not applicable to se- 
curities taken by> or for the benefit of the plaintiff**: "^^And hence^ an at- 
torney's undertaking to ippeOi* for the defendant is fending, if given to 
the plamitff in the cau^> though it be exactly in the foA prescribed. 
And an undertaking, by a third person, to sign a bail bond for the de- 
fendant, is not considered as an undertaking, within the statute of frauds**, 
to answer for the debt, default, or miscarriage of another By ail old 
rule of court ®, a prisoner taken upon a capias shall not be discharged, 
till he hath given bond to appear ; unless the plaintiff or ,4is attorney 
shall consent to take an appearance, without bail But it is now the 
common practice to take an attorney's undertaking to the plaintiff, where 
special bail is required ; and the courts will enforce it by attachment 
It sometimes happens, that persons arrested upon mesne process may 
not be able to find sufficient sureties for their appearance at the return of 
the writ, and yet may be able to make a deposit of the money for which 
they are so arrested, together with a competent sum for costs : and there- 
fore, by the statute 43 Geo. III. c. 46. § 2. reciting that it is expedient 
that persons arrested should, upon making such deposit, be permitted to 
go at large until the return of the ivrit, without finding bail to the sheriff 
for their appearance at the return thereof; it is enacted, that " all per- 
sons who shall be arrested upon mesne process, within those parts of 
** the united kingdom of Great Britain and Ireland, called England and 
** Ireland, shall be allowed, in lieu of giving bail to the sheriff, to deposit 
in the hands of the sheriff, by delivering to him or to his nnder-sheriff, or 
other officers to be by him appointed for that purpose, the sum indorsed 
upon the writ, by virtue of the affidavit for bolding to bail in thdt ac- 
** tion, together wth ten pounds in addition to such sum/ tp answer the 
costs which may accrue or be incurred in such action, up to and at the 
time of the return of the writ, and also such further sum of money, if 
any, as shall have been paid for the king's fine upon any original writ ; 
and shall thereupon be discharged from such arrest, as to the action in 
whi^' he, she, or tlicy shall so deposit the sum indorsed on the writ.” 
And that the sheriff shall, in every such case, at or before the re- 
turn of the said writ, pay into the court in which such writ shall be 
returnable, the sum of money so deposited with him as aforesaid ; and 
thereupon, in case the defendant or defendants sJiall aftei^rds duly 
put in and perfect bail in such action, according to the course and prac- 
" tice of such court, the sum of money so deposited and paid into court 


* Foster v. Hyde, M. 41 Geo. III. K. B. 
and see 1 Price, 262. but see ^ Bos. & Pul. 
232. 

** Cro. Eliz. 190. 1 Sid. 132. 1 Lev. 98. 
S. C. 2 Mod. 305. 1 Durnf. & East, 481, 
4 East, 569. 2 Smith 11. 53. 


' 29 Car, II. c. 3, § 4. 

“ 1 Ry. Moi 848. 

® R. M. 1664. § 6. K. B. R. M. 1664. § 
9. C. P. 

f 1 Oumf. East, 422. 4 East, 569. 2 
Smith R. 53* 
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dertaking to ap- 
pear. 


Depositing mo- 
ney in stieriiTs 
bniuls, on stat. 
43 Geo. 111. c. 
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OP THE oP 

** 'vk Aforesaid shall, by order of the cocfrt, upon niotidii to be made for 
that purpose, be repaid to such defendant or defendants *. Blit in case 
the defendant or defendants shall not duly put in and perfect bail in 
such action, then aiiid in such c^e the said suhi of money so deposited 
" and paid into coilrt as aforesaid sliall, by order of the court, upon a 
‘‘ like motion to be made for tMt purpose, be paid out to the plaiiitifT or 
plaintiffs in such action, who shall be thereupon authoriised to enter a 
common appearance, or file common bail for such defendant or de- 
fendantSj if the said plaintiff or plaintiffs shall so think fit ; such pay- 
ihent to the plaintiff or plaintiffs to be made subject to such deductions, 
“ if any, from the sum of Icn pounds deposited and paid to answer the 
costs as aforesaid, as upon the taxation of the jdaintiff 's costs, as well 
of the suit as of his application to the court in that behalf, may be 
“ found reasoiiableJ' 


Consitrnction of In the construction of the above act of parliament, (which has been 
paws decided Sometimes erroneously, called luor^ ElletthorongJis act'*,) it has 

thereon. been holdeti, that where money is paid to the jsheriff upon an arrest, it 

shall be presumed to have been paid as a dej)OSSt' in lieu of bail, unless a 
discharge or some acknowledgment in writing be given to the defendant 
for the debt and costs This act was made in ease of defendants, and 
not for the benefit of plaintiffs : And therefore, where the defendant puts 
in bail above, who, on being excepted to, render him, instead of justifying, 
the plaintiff is not entitled to receive the money out of court ; but the 
defendant, if he made the deposit, may in such case receive it back ; or 
if the deposit was made by any other person than the defendant, the 
court will, upon bail above being put in and perfected, or the defendant 
surrendered, order it to be repaid to the bail, or other person by whom it 
was factually deposited, and not to the defendant®. The above act does 
not controul the discretion of the court, with respect to the time for putting 
in bail : therefore, where money is paid into court in lieu of bail, which is 
not put in and perfected in due time, the court, on an affidavit of merits, 
ivill grunt further time to tlic defendant And where the plaintiff had 
made application for the money to be paid out of court to him, and that 
rule was discharged on shewing cause, and it appeared, on fully discussing 
the merits of the cose, that the defendant was entitled to the money, the 
court of Common Pleas granted a ruh*, aSii$lute in the first instance, for 
the money to be paid over to him If a defendant, being arrested by a 
wrong name, pay the amount of tlie sum sworn to, and 10/. for costs to 
the sheriff, without prejudice, the plaintiff will not be permitted to take 
it out of court, on the defendant’s omitting to perfect bail ** ; And neither 


o'- 

* Fpr the form of ati affidavit for tins pur- 
pose, Append. Cfiap* XI. $ 4. 

M Amhh K* 

/*Ji T»mu609. 3 Maule & Sel 9B3. 2 
Mpote, mo. 8 Taunt, 537. & C. I Chit. 


Rep. 145. S. P. 2 Chit. Hep. 71. and see 7 
Moore, 4>33. i Bing. 103. S. C. 

® 1 Smith 11. IS. but see 2 Moure, 610. 

^ 2 Chit. Rep; 71. 

8 4 Taunt. 670. 

5 Taunt. 623, 



THS AiumT. 

the sheriff^ nor officer of the court, is entitletJ to poundage, on the money 
facing taken out of court j ' 

When bail above is not put in and perfected in due time, the plaintiff WhonplaintifTis 
is entitled, by the express wonls of the statute, to haye the iriuney paid ney*deposite^" 
him, by order of the court, upon motion made for that purpose \ And, 
in the King’s Bench, where a defcndant«^^,-n(innot be found, so as to serve 
him personally with a rule for taking out the money dcj)Ositcd in the 
hands of the sheriff, the court will allow the service to be good, by lea-ying 
a copy of the rule at the defendant’s last place of abode, and sticking it 
up in the office‘s. In the C'oinmon Pleas, where the defendant, on being 
arrested, paid the debt and icn pounds in addition for costs, which sum 
was more tlian sufficient to cover them, and informed the plaintiff’s attor- 
ney, that he should reclaim only the surplus which miglit remain after 
payuicnt of debt and costs, and the plaintiff *s attorney, on the sheriff’s 
omitting after request to remit the money, proceeded in the action ; the 
court held, that the defendant was not liable to pay the costs so incurred 
after the arrest The cases in which the plaintiff may think lit to enter 
a common appearance, or, file common bail for the defenchint, are where he 
claims and means to proceed for more than the sum indorsed on the writ : 
but in tliesc cases, there is no provision made by the act, with regard to 
costs, if he should not eventually recover more than that sum ; nor for his 
refunding any part of it, if he sliould recover less. In an action for a 
malicious arrest, an allegation that the ])laiiitiff gave bail to the sheriff for 
his appearance at the return of the writ, is not supported by evidence 
that he paid the debt and 10/. for costs into the hands of the sheriff ; but 
he may still maintain the action, although he cannot recover for the con- 
sequential damages 

If the defendant, upon being arrested, remain in custody, he is qjitljcr Proceedinfjs, 
conliued in a private house, or carried to the county gaol. And where a remains hi cu^ 
person was arrested, by virtue of a warrant directed to a sheriff’s officer, tody, 
but on account of illness was permitted to remain a few days in his own 
house, in the custody of the officer’s follower, who was not named in the 
warrant, but who kept the key of the house in his possession, and was 
then removed to gaol, where he continued for the remainder of two months, 
the court of Common Pleas held, that this was a legal imjjrisonmciit, so 
as to constitute an act of bankruptcy For preventing the oppression On Lords’ act. 
of inferior officers, in the execution of process for debt, it is enacted by 
the statute 32 Geo. II. c. 236. commonly called the Lords' Act, that no 
“ sheriff, under-sheriff, bailiff, serjeant at mace, or other officer or minister, 

“ shall convey or carry, or cause to be conveyed or carried, any person or 
persons by him or them arrested, or being in his or their custody, by 

, « 2 Barn. & Aid. 770. I Chit. Ilep. 529. ^ 3 Brod. & Bing. 273. , 7 Moore, 83. S. 

S. C. 6 Moore, 124. C. but see 7 Moore^ 557. 

** For the form of an affidavit for this pur- ® 4 Campb. 213. 1 Stark. AT. Fri* 48. 

pose, see Append. Chap. XI. § 5, and for S. C. 

tlie rule of court thereon, id, § 6. f 6 Taunt. 106. 1 Marsh. 469. S. C. 

CliiU 675. » § 1. 



OP THE DUTir OP raBawfft, &c, 

Virtue ^ any action, writ, jjr^cesa, «ttiii^€nt» ta ftoy ta^ 

« V^, alehcmse, or other public victualling or drinking hom, or to Ae 
private hou$e of any epch officer or minister, or of any tenant or r©- 
lation of his, without the free and voluntary consent of the pca’«|n or 
persons so arrested dt in custody^ ; nor charge any such person or per- 
« sons with any sum of nioney,^,^for any wine, beer, ale, victuals, tobacco, 
or any other liquor or things whatsoever, save what he, she, or tliey 
shall call for, of his, her, or their own free accord ; nor shall cause or 
ptocure him, h(^ or them, to call or pay for any such liquor or things, 
ciJcccpt what hej^ she, <]&■ they shall particularly and freely ask for ; nor 
“ shall demand, take, or receive, or cause to be demanded, taken, or re- 
ceived, directly or indirectly, any other or greater sum or sums of mo- 
** ney, than is or shall be by law allowed to be taken or demanded for 
" any arrest or taking, or for detaining, or waiting till the person or per- 
‘‘ sons so arrested o? in custody shall have given an appearance or bail, as 
the ca^e Mhall require^ or agreed with the person or persons at whoso 
suit or ]*ruseeuriMi he, she, or they shall be taken or arrested, or until 
he, she, or they shall be sent to the proper g^l belonging to the county, 
riding, division, city, town, or place, where such arrest or taking sliall 
be ; nor shall exact or take any reward, gratuity or money, for keeping 
the person or persons so arrested or in custody, out of gaol or prison.” 
And that no sheriff, &c. shall carry any such person to any gaol or 
prison, within Jour and twenty hours from the time of such arrest, un- 
less such person or persons so arrested shall refuse to be carried to some 
" safe and convenient dwelling house, of his, her, or their own nomina- 
tion or appointment, within a city, borough, corporation, or market 
“ town, in case such person or persons shall be there arrested, or within 
** three miles from the place where such arrest shall be made, if the same 
shall be made out of any city, borougli, corporation, or market town, so 
as such dwelling house be not tlm house of the person arrested, and he 
within the county, riding, division, or liberty in which the person under 
arrest was arrested; and then and in any such case, it shall be lawful to 
and for any such sheriff, or other officer or minister, to convey or carry 
the person or persons so arrested, and refusing to be carried tjLiauch safe 
and convenient dwelling house as aforesaid, to such gaol or prison as he, 
she, or they may be sent to, by virtiie of the action, writ or process 
against him, her, or them : And that no sheriff, &c. shall take or re- 
ceive any other or greater sum or sums, for one or more night’s lodging, 
or for a day’s diet, or other expenses of any person or persons under ar- 
rest, on any writ, action, attachment or process, other than what shall 
be allowed as reasonable hi such cases, by some order or orders made by 
jtiailces of Ae peace, in pursuance of the said act 
^la^ pmvii^ns are confined to persons arrested on imsne process; the 
intend, of . them bring, that such persons may have an opportunity of pro- 
nhrinii? baH, or of agreeing with the plaintiffs : and it has accordingly been 
that a sheriff's officer is not liable to the penalties of the sta- 



cm' ‘ r ‘ J 

tute^ fur €$arryhg n defendant takf n in execuOm to prison^ witliiu t^ventr 
feqir hours after the^arr!est^ Neither is the sheriff liable to an action of 
escape, for taking a prisoner in execution to a lo€k«up house, and keephig 
him ^there jourl^en days before the return of the writ K No time is 
limited by the above act, within whierfi a defendant, arrested on mesne 
process, should Ije carried'to the county gaol : And where, to«n action for 
an escape on mcsiic process, the sheriff pleaded, that the debtor was 
rescued out of his custody, as he was carrying him to Newgate, to which 
the plaintiff replied, that the debtor ought to liave bc^p carried to prisoii 
within a convenient time after the arrest, and thdt he was rescued, because 
the defendant neglected, &c. the court thought the replication bad, and 
gave judgment for the defendant But it seems to be the duty of the 
sheriff, if possible, to carry the defendant to the county gaol, by the re- 
turn of the writ on which he was arrested*^ ; and that afterwards the she- 
riff keeps him at his peril, in cose the creditor is delayed. Where tlie 
defendant, ho%vever, is arrested on the return day, he cannot be carried to 
the county ^ol, till the expiration of twenty four hours after the arrest 
And where the sheriff, having arrested a defendant on mesne process, 
keeps him in his custody, after the return of the wit, and then carries 
him to prison, he is not liable to an action on the case, as for an escape, 
if the jury hiid that the plaintiff has not been delayed, or prejudiced in liis 
suit 

For the further protection of persons arrested, against the oppremon of Duty uf gaolers, 
inferior officers, and the exaction of gaolers, to whose custody they may be 
committed, it is by the same statute e enacted, that every sheriff, under- 
“ sheriff, bailiff of any liberty, gaoler and keeper of any prison or gaol, 
and other person and persons, by whom, or to whose custody or keep- 
“ ing, any one shall Ikj arrested, taken, committed, or charged in execu- 
tion, by virtue of any writ, process, action, or attachment, shall at all 
** times 2)ermit and suffer every such person and persons, during his, her, 
and their respective continuance under arrest or in custody, or in exc- 
cution, for any debt, damages, costs, or contempt, at his, her, and their 
free will and pleasure, to send for, and have brought to him, her, or 
them, at seasonable times in the day time, any beer, ale, victuals, or 
other necessary food, from what place he, she, or they shall think fit, or 
can have the same ; and also to have and use such bedding, linen, or 
** other necessary things, as he, she, or they shall have occasion for, and 
think fit, or shall be supplied with, during his, her, or their continuance 
under any such arrest or commitment, wthout purloining or detaining 
the same, or any part thereof, or enforcing or requiring him, her, or 
them to pay for the having or using thereof, or putting any manner of 
** restraint or difficulty upon him, her, or them, in the using thereof, or re- 

* 4 Durnf. & East, 555. ^ 5 Durnf. & East, 40. 

^ 4 Taunt. 608. ^ Id, $7, but see 9 Moore, 684. S JOing. 

1 Lutw. 1S8. 317. S. C. 

Per JRttHer, J. 5 Durnf. &. £ast, 41. and ® 
sec « 3iag. 317, 



Panuhment, for 
e;ctortion| Stc, 


OP THE OF &C- 

and,jio such priscm pay any tbiitg in 

respect thereof, to any such sheriff, &c.^ And thaf no gaoler or keqper 
** of axiy gaol or prison, or other person tjiereto belonging, shall demand, 
take, or receive, directly or indirectly, of any prisoner or prisoners for 
" debt, damages, costli or contempt, atiy other or greater fee or fees what- 
soever, for his, her, or their commitmentiEOr coming into gsiol, chamber 
rent there, release or discharge, than what shall be mentioned ol> allow- 
cd in the list or table of fees, settled, inrollcd and registered, according 
to the directions of the said act “/* 

'fi , * 

And for the more speedy punishing gaolers, bailiff^ . and others em- 
ployed in the execution of process, for extortion, or othOT abuses in their 
respective offices and places, it is further cnalted, that “ upon the petition 
in /crm“ time, of any prisoner or person being, or httving been under ar- 
rest or in custody, complaining of any exaction or extortion by any 
gaoler, bailiff, or other officer or person, in or employed in the keeping 
** or takj;v»‘ mre of :n\y gaol or prison, or otlier place, where such pri- 
aone? or j : . rson i Sider, or having been made under arrest or in custmly, by 
any process or action, is or shall have been carried, or in respect of the 
“ arresting or apprehending any person or persons, by virtue of any pro- 
cess, action, or warrant, or of any other abuse what^cver, committed or 
done in their respective offices or places, unto any of his majesty s 
courts of record at Westminster, from whence the process issued, by 
which any person \vho shall so petition was arrested, or under whose 
power or jurisdiction any such gaol, prison, or place is; or, in vacation 
time, to any judge of any such courts at Westminster, from whence any 
such process so issued ; or to the judges of assize, &c. ; every such 
“ court, judges of assize, &c. are by the said act autliorized and required 
“ to hoar and determine the same, in a summary way, and to make such 
order thereupon, for redressing the abuses which shall by any such petition 
be complained of, and fur punishing such officer or person complained 
against, and for making reparation to the party or parties injured, as they 
** shall think just, together with the costs of every such complaint : and all 
orders and determinations which shall be thereupon made, by any of the 
said courts, &c. shall have the same effect, force and virtue, as other or- 
ders of the same courts, &'C. ; and obedience thereto may be enforced in 
like manner, by attachment or otherwise And that every sheriff, un- 
dor-sheriff, bailiff of any liberty, Imilitf, serjeant at mace, gaoler, apd other 
officer and person as aforesaid, who shall in anywise offend against the 
said act, shall, for every such offence, (over and above such other penal- 
tiej^ or punishments as he may be liable unto,) forfeit and pay to the 
** party thereby aggrieved, the sum of Jifiif pounds^ to be recovercd^|vith 
costs of suit, by action of debt, bill, plaint, or intimation, in any 
mc^isesty's courts of record at Westminster 


latter act, the ju(Jge8 of the courts of Great 
^ Sessions in Waies are authorized to remove 

see ^ Geo. I. e* I&. § any ofiiper of the said courts, (not nominated 
IS, and c. IWv § 1^. hy ??d«ch and appointed by the eroum,) or his depiUvr 
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. 'At «omtnoii law^ a slieri^ has no right to take lees for the execution of Fees to aherifl; 
process*: And, by the statute 23 Hen. VI. c. 9. he is only entitled to the 
fee of four pence, for issuing tis^ warrant on mesne process, to arrest the 
dcfeiidant * ; although, when the plaintiff has paid the sunn of' one guinea 
to the bailiff for an arrest, he has been^nllowed it hy the master or protho- 
notary, in the taxation of ooitfs And where a sheriff officer, who had 
arrested a defendant, dem«anded and received from him, a larger sum 
than he was liable to pay as a caption fee, and for the expense of a bail 
bond, &c. the court of Exchequer, on motion, ordered it to be referred td 
the master, to ascertain what the officer was entitled to on that account, 
and ordered hirf to restore the surplus to the defendant, and to pay the 
costs of the application Stit if, by abuse of the process of one of the 
courts at Westminster , a sheriff 's officer extort a promissory note from a 
suitor, and then declare upon that note, in another of the courts at West^ 
rninsier, the latter court cannot interfere summarily to punish the officer, 
under the statute 32 Goo. II. c. 28: § 12^. And in order to recover a 
penalty on this statute, against a sheriff's officer, for taking a larger 
fee than is allowed by law upon an arrest, the jdaintiff must prove what 
sum is allowed by law, either by a table of fees, or some regulation respect- 
ing it, by the officei;s of the court out of which the process issued The 
justices ill sessions have no authority to fix the bailiff's fees for an arrest 
And an action will not lie against the sheriff, where more than the sum 
allowed has been taken for a bail bond, by one of lua officers, to whom the 
warrant was not directed, but to whose lock-up house the defendant was 
brought, after being arrested 

When a defendant escapes out of legal custody, he may either be re- 
taken by the sheriff or other officer on fresh pursuit, or by virtue of an es- 
cape warrant, (if lie escaped out of the custody of the marshal of tlie 
King's Bench, or warden of the Fleet prison,) on the statute 1 Ann. stat. 

2. c. 8. And though in general a defendant cannot be retaken on fresli 
pursuit, afifcer a voluntary escape yet it has been determined, that a 
bailiff who has arrested a prisoner on mesne process, may retake him be- 
fore the return of the writ, though he voluntarily permitted the prisoner 
to escape immediately after the arrest*. By the above statute*^ it is Escape warrant, 
enacted, that ^“^if any person or persons committed or rendered to, or 
charged in custody of the marshal of the King's Bench, or prison of the 
Fh;ct, cither in execution or upon mesne process, or upon any contempt 
ill not performing the order or decree of a Court of Equity, by any of 
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escape, on fresb 
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for peculation, extortion, or other miscon- 
duct, and appoint a new officer or deputy, in 
the rop^ of tlie person so removed. 

^ 2 Barn. & Aid. ^2. 1 Chit Rep. 205. 
S. C. and see 2 Ban^.' & Aid. 770. 1 Chit 
Rep. 629. S. C. 6 Barn. & Cres. 320. 8 
Dowl. & Ryl. 48. S. C. 

** 1 Chit Rep. 302. per Hdroyd^ J. and 
sec 2 Bkic. Rep. 1101. 3 Durnf. & East, 
417. fi New Itep. C. P. 30. J Stark. 


Pri. 417. 1 Ry. & Mo. 314. 

® 4 Price, 300. 

2 Bos. & Pul. 88. 

« 1 Esf. Rep. 361. 2 New Rep. C. P. 39. 
f 3 Durnf. & East, 417. 

* 4 Esp. Rep. 63. 

•* 'Carter, 212. 2 Bac. Abr. tit Escape^ C- 
' * 2 Durnf, & East 
§ 1 . 
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fif llib in«^eBty*»c(Mirt8,.at W^minsier, sht^l escape from the custoiijrof 
&e marshd or prison of the King*s Benbk^ or the prison of the 
" Fleet, or shall go at large, it .shall an<|^m]^y be lawful, upon oath fliereof 
in writiiig, Hd be made by'^one dr more credible person or perso^, be- 
fore any one of the judges of that court where such action was entered, 
or judgpicnt and execution were obtained, or where the party was so 
" committed or charged as aforesaid, to and for such judge, bcfo#whoiii 
such oath shall be made as abovesaid, and such judge is thereby autho- 
rized and required, from time to time, to grant un|^ any person what- 
soever, who shall demand the same, one or more warrant or warrants 
under his hand and seal, therein reciting the action jt& octmns, exocu- 
tion or executions, contempt or contempts^ with which such person or 
" persons, so escaping or going at large, stood charged, or were committed, 
at the suit of any person or persons, on whose behalf sucl^ warrant or 
^varrants shall be dernanded, at the time of such escape or going at 
large, (*vhieh said \^^rrant or warrants shall be in force all places 
" whatSiMWt r, widiln the kingdom of England, dominion of fTafcv, and town 
of Bernm^ upon Tweed,) directed to all sheriffs, mayors, bailiffs, con- 
stables, head-boroughs, and tithingmen, therein and thereby commandiug 
" them, and every of tliem, in their respective counti^, cities, towns, and 
precincts, to seize and retake such person or persons, so escaped or going at 
large; and such person or persons, so retaken upon such uurrant, forthwith 
‘‘ to convey and commit to the common gaol of such county, where such per- 
son or persons, so escaped or going at large, shall l>e retaken, there to 
remain without bail or mainprizc, or being thence upon any account 
whatsoever delivered or removed, until he, she, or they shall have made 
full payment or satisfaction to the respective plaintiff or plaintiffs, cre- 
ditor or creditors, in such action or actions, execution or executions 
named, or until the judgment or judgments, on which such cxccutiou 
or executions was or were sued out against such person or persons, 
shall be reversed or discharged by due course of law, or unfH judgment 
" io such action or actions be given for such person or persons so comini t- 
" ted as aforesaid, or until the said contempt or contempts, for which 
such person or persons were or shall be committed, be cleared and dis- 
charged ; except such person or persons be charged with treason or 
felony, or any other crime, matter, or cause, for and on the behalf of 
the queen s majesty, her heirs and successors ; and if he or she, for any 
such cause, be removed to any other gaol or prison, he or she shall be, 
“ in the custody of such ^ol, charged with all the causes with which lie 
or she is shall be charged, in the gaoFfrom whence he or she shall be 
By wliam grant- “ rtemoved*" Upon this statute it has been determined, that if ajfSbsoii 
charged in execution in the King's Bench, be turned over to the Fleet 
^ ,ia?>d ek'hpe, either a judge of the King's Bench , or Common Pleas may 
grant m ^cape warrant ®. And after a negligent escape, the defendant, 
i)^ve fOen \ may he retaken on a Sunday, by virtue of such warrant* 
But if one who is no officer^ by virtue of tlie warrant, seize a person cs- 
* 6 Mod. ^ »> Am, 810* 
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etiping^ and hving him before the sheriff^ he csmo% J^tain him ; for, being 
ib^allj exe^uted^ it is the same thing as if there had been no warrant at 
all *. It has also been determinld, that a person who has a day rule, can- 
not be taken by virtue of an escape warrant^ ; and if a parsed be taken 
theredh at eight in the morning, and the same day obtain a day rule, pur- 
suant to a petition which was not read in court till after y^t he 
shall bf^^discharged ; for as to this purpose, there shall be no fraction of a 
day 

The plaintiff's retipiedics, when the defendant escapes, are first, by ^ PlainiiflTs remc- 
taking out fresh process against him ; secondly, by obtdining an escape escape, 

warrant for rotiihing him, if the escape was from, the custody of the 
marshal of the King’s Bcn^l, or warden of the Fleet ; and thirdly, by By action, &c. 
action or attachment against the sheriff or officer, for an escape : which 
remedies may be pursued, as well where the escape was voluntary, as 
where it ^vas only negligent But where the sheriff, having arrested the 
defendant, j|uffers him to go at large^, upon giving bail for his appearance 
at the return of the writ, he is not liable to an action of escape ; for he 
was obliged to take bail, by the statute 23 Hen. VI. c. 9 And even 
where he suffers him to go at large without bail, he is not, it seems, liable 
to an action, provided he have him at the return of the writ But if he 
have him not then, co* afterwards suffer him to go at large, without lawful 
authority, he is, in either case, liable to an action And where an action 
is brought against the sheriff, after he has taken bail, he must plead the 
statute ; and cannot take advantage of it on demurrer to the declaration, 
or in arrest of judgment **. 

An action against the sheriff for an escape may it seems be defeated, by How defeated, 
putting ill bail in the original action, of the term in which the writ was 
returnable, though after the expiration of the time allowed for putting it 
in ; and even after the action for an escape is brought \ To prevent this, 
the plaintiff should oppose the justification of bail, if put in : and in a late 
case \ wlieift bail had been permitted to justify without opposition, the 
court of King’s Bench set aside the rule for the allowance of bail, on pay- 
ment of the costs of justification. And, in that court, bail put in after the 
term in which the ^vrit is returnable, is not an answer to an action against 

C Mod. 154, and see 1 Str. 99, 100, S, C, Gilb, C. P. 22, 2 Durnf, Sc Plast, 

8 Mod. 80. X74,&c. 7 Durnf. & East, 1 09. 1 Bos. & 

® Id. ibid* and see 2 Bac. Abr, tit, Esca^^e, Pul. 226. 9 Moore, 684. 2 Bing. 317. S. 

E. 3. C. S Anstr. 675. and see 2 Wms. Sauad, 5 

^ 2 Bac. Abr. tit Escajje, C. E, 3. and see Ed. 61. a. 6. (4.) 
slat. 8 & 9 W. III. c. 26. 7 Moore, 552. 1 & Cro. Eliz. 460. Moor, 428. S. C. 1 

Bing4 ^p6. S. C. Sid. 22. 439. 1 Vent 85. 1 Mod. S3. 57. 

^ Cro. Eliz. 624. 852. Noy, SO. S. C. S. C. 2 Wms* Saund. 5 Ed. 154, 5. 

1 Sid. 23. 1 Vent 56. 3 Salk. 314, 15. Gilb. » 1 Ksp. Rep. 87. 2 Bos. & Pul. 36. 246. 

C. P. 22. 2 Wms. Saund. 5 Ed. 61. c, (6.) 1 Taunt 25, 1 Chit Eep, 575. (a). 5 Barn. 

^ 2 Durnf. & East, 172. 2 Bos. & Pul. 8c Cres, 244. 

36. and see 2 Wms, Saund. 5 Ed. 61. a, b, ^ Msantjuet v. Simpson, E. 42 Geo. HI* 

(4.) 2 Born. 8c Aid. 56. K. B. 

* Noy, 8J». I Mod. 228, 9. 2 Mod. 178. 
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for an esca||^^ broagbt boforo it ifos put in^ , ;So, in th^ 
mon Plaasj if the sheriff omit to take a hail bond upon the arrest, and af- 
terwards, upon an action being commenced against him for an escape, he 
causes bail to be perfected, the court will order the allowance of bail to 
be set aside, tliat the action may proceed But the court of Exchequer 
w^ould not set aside an order for the allowance of bail, obtained after an ac- 

■1,(5 

tion commenced against the sheriff for an escape, though no bail l^jtmd had 
been taken, nor bail above put in in due time, where the defendant had 
been rendered on the day of the expiration of the , r^ule to bring in the 
body ^ And in an action against the sheriff, for not assigning a bail bond, 
that court would not grant a motion, to enter the recognizance of bail on 
the record, as taken on the true day, (it bein^ always entered generally as 
of the term,) to enable the plaintiff to proceed with his action If a bail 
bond has been taken by the sheriff, though his clerk, on inquiry at the of- 
fice, deny that he has taken one, the plaintiff cannot maintain an action 
against him for an oseupe It is tlicrefore usual, in declaring against the 
sheriff, to uiyert t?»ree counts; 1st, for an escape; 2dly, for not taking the 
defendant, when he had an opportunity ; and 3dly, for not assigning the 
bail bond, on request* And, in an action for an escape upon mesne process, 
it is enough, without producing the warrant, or giving direct evidence of 
the arrest or escape, to prove the sheriff’s return of cepi corpus, and to 
shew that the party did not put in bail, and was not in the sheriff’s cus- 
tody at the return of the writ 

When the defendant is rescued upon mesne process, as he is going to 
prison, the sheriff may return the rescue 8 ; but not, wliere the defendant 
is rescued after he is put in prison, except by the king’s enemies And 
it seems that a return by the sheriff to a bill of Middlesex, stating that ho 
took and detained the defendant, until he rescued himself, and that he was 
not afterwards found, &c. is sufficient, without naming the rescuers, or 
stating them to be people of the county * ; but the return, not stating the 
arrest to have been made in the proper county, u'as holden to be bad 
And if the defendant escape, owing to tlic negligence of the ofliccr, this 
will not juvstify the return of a rescue^. Upon the sheriff’s return of a 
rescue, the plaintiff has a triple remedy against the rescuers ; by attach- 
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irheiit, action bh the case, or indictment *. The retiirn of a rescue is of it- 
self a conviction**; and the courts will grant an attacl^menl upon it in the 
first instance*^, which should be made returnable on a general return, 
thou^ the original process was at a day certain **. But, without the she- 
riff's return, tlic courts will not grant an attachmeut, upon a mere affidavit 
of the fact It \vas formerly the constant course, upon the return of a Fine, &c. 
rescue, '^0 set a certain fine of four nobles on each offender ^ : but of late 
years, the courts have fined according to their discretion, upon considering 
the circumstances of the case And as the sheriff’s retuhi of a rescue is 
not traversable, the court of King's Bench will proceed to punish the res- 
cuers, witliout going through, the ordinary course of examining them upon 
interrogatories \ But where a defendant in that court, was brought up 
on an attachment, for rescuing a person arrested on a warrant for obstruct- 
ing excise officers, it was said to be the invariable practice of the court, in 
such a case, to put the defendant to answer interrogatories, though he did 
not deny tl^ charge in the affidavits, unless the prosecutor waived putting 
them*. 


“ Com. Dig. tit. RcscotiSt D. An iinlicU 
mctil for preventing an arrest, on process is- 
suing out of an inferior court, must state that 
the process was dircctal to the officer of the 
court, b Bast, 30i<. 

^ Cas. temp. Hard. 112. 

2 Salk. 586. Say. Ilep. 121. 4- Dui. 

2122 . 


1 Str. 624.. 

« 2 Salk. 580. 6 Mod. UK 1 Str. 5SK 
and see I Ken. 138. Say. Rep. 258. 
f T. Jon. 198. 2 Salk. 686. 

® 1 Str. 64.2. 

4 Bur. 2129. but sec 2 Salk, 680. 

* 5 Durnf. & East, 362. 
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CHAP. XII. 


Q/* Appearance, and Bail to the Action. 


Appcftranre. 


What. 


Voluntarjs or 
i'onipulsive. 


' In aelions by 
^riginaly in 
B. 


Heretofore, when a writ issued out of the King’s Bcnch^ it was 

entered upon a roll ; so that though the officer had not returned the writ, 
yet the d^^ndant might have appeared at the day given by the roll ; and 
that either to save himself from corporal pain by imprisonment, or to pre- 
vent the loss of issues, or to save his freehold or inheritance And so it 
was in tl^e Common Pleas ; where they entered the writ upon a roll, by 
way of recital, viz, Dominus rex rnisii breve siiiim clausum, in hccc verba, 
&c. ^ ; 

Appetimnce is the first act of the defendant in court ^ ; and differs from 
putting in bail, which is the act of the court itself®, as is evident from the 
language of the bail-piece in the King s Bench, wherein the defendant is 
stated to be delivered to bail &c. : and it is either vohinkiry or compid- 
sive, A Muniary appearance is of no effect, in the King’s Bench, unless 
the plaintiff’s attorney, within days after such appearance, sue out 
a writ of latitat, or bill of Middlesex, where the defendant abides in that 
county But this rule cannot be taken advantage of by any but the de- 
fendant, unless some particular fraud be plleged In the Common Pleas 
it is a rule, that no bail be put in for any party against whom no writ or 
process is sued out, Avitliout leave of the court e. And no bail is required 
in that court, but a common appearance only, if the defendant appear upon 
a summons, atladiment or distress, or by supersedeas quia improinde, &c.^ 

In actions by original, in the King’s Bench, the aj)pearance*is entered 
with the f laser of the county where the action is brought * ; and upon a 
summons, attachment or distringas, it should be entered on or before the 
quarto die post of the rkurn of the writ K So, in the Common Pleas, the 
appearance by original is entered with the proper filacer ' ; and the de- 
fendant in that court, must app^r upon a summons, attachment;, or dis- 
tringas, within four days after the return, which are reckoned inclusive 
both of the return day and quarto die post 


» Co. Lit. 185. a. 1 Salk. 64-. 

^ Com* Dig. <0. J^leadtir, B. 1. 
® 1 Salk. 8. 

‘*1 Aik; S$9. 

> I llllide |l>s^40e.(<>). 

' E. |i.' 'If Ae. S. $ 4. 


» II. M. 165i V C. P. 

* Trye, in pr^ and see Append, Chop. 
XII. 5 1, 8. 

‘ Tryc, 67, 8. 

' R. M. 14 Joe. I. re£. 1, 2. R. M. 1054. 
§ 13. R. E. 84 Car. II. reg, 8. C. P. 

1 H. Kac, 9. 
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The appearance of the defendant is triable by the record ‘ : and ill the 
Common Pleas it is a rule \ that “ all appearances for defendants^ upon 
writs of capos, alias and pluries, issuing out of that court, ought to be 
entered of record, or otherwise they are not warranted by the course of 
the court ; neither can the defendant, if he have been arrested, plead com* 
peruit ad diein, in discharge of the sheriff bond taken for his appearance.” 
By that rule, the appearance is required to be entered with the proper 
fitacers ; but there does not seem to be any appearance roll, or entry of 
the defendant's appearance, except the statement of it on Ihe recognizan^ 
roll, or on the imparlance, plea, or issue roll, and the entries in the filacer's 
books ; which entries however cannot be considered as records. 

Bail to the action are common or spcciaL In the King's Bench by bill, 
common bail must be filed in all cases where special bail is not necessary, 
or lias been dispensed with by the court ; and they are particularly re- 
quired in ejectment, for the casual ejector and td authorize judgments 
by warrant of attorney, default, or non sum informatus These bail are 
merely nominal In the Common Picas, there is no common bail ; but 
in that court, and also in the King's Bench by original, a common appear^ 
ance is entered for the defendant, in cases where special bail is not ne- 
cessary. 

Before the making of the statute 12 Geo. I. c. 29. the defendant being 
always arrested upon process against his person, it was discretionary in 
the courts to discharge him upon common bail, or a common appearance, 
or hold him to special bad Anciently, if the cause of action were for a 
sum under twenty pounds, or for uncertain damages s, . the courts let the 
defendant out of custody upon common bail ; but if it were for a .sum cer- 
tain above twenty pounds, they made him find special bail \ Afterwards, 
the sum was reduced to ten pounds * : And now, by the statute 7 & 8 
Geo. IV. c. 71 “ uo persoh shall be held to pedal bail, upon any pro- 

cess issuing out of any court, where the cause of action shall not have 
originally amounted to the sum of twenty pounds or upwards, over and 
above and exclusive of any costs, charges and expenses, that may have 
been incurred, recovered, or become chargeable, in or about the suing 
for or recovering th<j same, or any part thereof.” So that special or 
common bail is no longer discretionary in the court, but is governed by 
the arrest ; it being a general rule, that whenever the defendant may be 


How triable; 
and entry of, in ’ 
C. P. 


Common, or 
special, bail. 


History of. 


By stat. 7 & 8 
Geo. IV. c. 71., 


Governed by 
arrest. 


• Cro. Eliz. 466, 7. 

*» R. M. 14 Jflc. I. reg, 2. C. P. 

** R. T. 14 Car, II. reg. 1. R. M, .$3 Car, 
H. K. B. 

R. H. I W. & M,' R. T. 4 W. & M. 
reg, 11. K. B. 

* For tlic origin of common bail, see Gilb. 
K. B, 309 ; for the difference between com- 
mon and sjjecial bail, see Gilb. C. P. 34, b, 
Cromp. Introd. 3 Ed. lie.; and for the man- 
ner in Which the courts formerly exerciiwd 
their discretion of allowing common, or re- 


quiring special bail, see Gilb. C. P. 33, 6. 
Cromp. Introd* 3 Ed. Ixxxi. 

f R.M. 1634^ 5 9. K. B. G ilh. K* B. 399. 
2 Keb. 101. 

8 GUb. C. P. 36, 7* 

Id, 35. II. T. 24 Eiiz, § 1. R. M. 1664. 
§ 12. C. P. 

* Gilb. C. P. 30. and see the statutes 12 
Geo. 1. c. 29. 19 Geo, III. c. 70. § 1, 2, 

§ 1. and see stftt. 31 Geo. HI- c. 124. 
§ I. continued by 37 Geo. Ill* c. 101. 



Common bail or 
appearance, 
wbeii and bow 


im mmmii » 

lie hokfentto j^^ecial kai} ; that whtiie^ 

tka^defendeuat cannot benzraiteA> idommoii bail i» suC^cM^nt* « ' 

Common bail may be filed> or a common appearance entered by the de- 
fendant or his attorney, or by the plaintiff according to the statute " ; and 
or entered* Jt may be filed or entered by the defendant originally, or in consequence of 
by defendant. ^ judge’s order, for discharging him out of custody, on 

filing or' entering it. In the King’s Bench, where the defendant has been 
served with the copy of a bill of Middlesex^ or other process thereon, he 
s^puld file comeSkbii 1>ail at the return of it, or within eig/d days after suck 
return S which arc reckoned exclusively y and Sunday is not accounted as 
one df them, if it happen to be the last These bail are entered on a 
piece of pai*bhment, called a bail-piece which is filed' with the clerk of 
the common who is required to mark the bail-pieces numerically, 

as they arbitecej^ed The defendant, having been served with a copy of 
a capias, tts other process by original, in the King’s Bench, should enter 
^ a common earuuce with the Jilacer of the county where the action is 

laid, ^vithin eight days after the appearance day, or quarto die post of the 
retuj||^i;of the process In the Common Pleas, the eight days are reckoned 
frq^,^)t|i^ return day, and not from the quarto die the return of the 

writ?*,; anti the appearance is entered with the filacer of the county to 
Vhic^ the %vrit is directed, upon a praecipe or note appearance being 
made out and delivered to him, on unstamped paper, which he enters in a. 
In action against book kept lor’ that purposed In an action against husband and wifej* 
whputlie husband alone has heed arrested, sp^ial bail may justify for 
him only> on his filing commo^ ball for his wife ^ ; but when the husband 
alone has been served with process, he ought regularly to file common, 
bail, or enter an appearance, fw himself and his wife^ Yet, where he 
entered an appearance for himself only, the court of Common Pleas held 
it to be so far regular, as that the plaintiff cotdd i^t sign judgment, with* 
out demanding a plea”^ And where, ^ in a sjmilar case, an appearance 
was entered the husband only, by his attorney, w^ho expressly dis- 
claimed any iutferference for the wife, and the latter not appearing, an ap- 
pearance was entered for her by the plaintiff acedrding to tlie statute, upon 
which the plaintiff declared against the husband and wife jointly, and the 


husband and 
wife* 


» 12 Geo. I. c. S9. 

1 Chit. 282. 

*** Stat. 5 Geo. II. c. 27. § 1. This is^the 
same time os was allowed to file conimpn 
bail upon an hrre^ before the statute 12 
Ggo» I«< ;C. 2#. And if the defendant ^Id 

not file it ;^thin that tStn^ he was liable to 
the pen^j^ of to be p^ tilhe 

^ pkintiflf Stat. M. c. 21. § 

jp W. in. c. ei § as. 5 Mod. S221W a 

iii^» The rule for payment of this pe.. 
iiSl^ in the first instance^ the 

sh^ niraifd Jiod^ipenl^ whereupo)^ 


737. Gilb. K. B. 369. 

« 1 Bur. ;»6. 

" Append. Chap. XII. | 3* 

,rR. E. 30 Geo. III. K. 3 Bumf. & 
East, 660. 

» Imp. K. B. 10 Ea. 8*7. ,8 cSt. RpjC 
85. 8Bani.a^iP;rkilO. tDowLARyl. 

■718. s, a 

O^mp. a p,^^' 181, 8. Pr. R.g. 3». 
Bariieff,,245i6- 
* Imp. C. P. 7 B4. 101. 
k 1 Chit. Rep,; 73, 
t Barnes* 412. , 

^ 1 IL I 
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hrmt jjkaJki for bimself duly ; the eeairt ef Satdhe^iiesr held^ that ah 
interlocutory judgmeat sigaecf against both, fo want a joint p!ea« was 
zegalar*. 

When an attorney of either court has accepted a warranty cr subscribei]^ By defendant*! 
a process, deckration, or warrant to appear, the rule ift the King's Bench 
is, that he shall be compelled to cause "%n appearance, or liable to a^ 
attachment, or put out of the roll, as the case requires ; and the party Js 
nth; to be receiyed to countermand such appearance, after hk retainer . 

And in the Common Pleas it is a rule, that " every attorney accepting 
subscribing any \varrant to appear for any defendant, to any writ issuing 
out of that court, shall within four days after the appearance day to the 
return of every Sieh writ in London or Middlesex, and within days 
after the appearance day in any other county, enter the apjgfearaitce of such 
defendant with the proper oiiiccr ; and if he do not, he sh^ be liable to 
an attachment, and not discharged therefrom till he hath paijj full costs ^ 

to the plaintiff; and the defendant, when he aj)pcars, shall bd^ compelled 
to plead as of the time when he should have pleaded, if his appearance 
had been duly entered The usual mode of proceeding against M at- 
torney, for not filing ^mmon bail, or entering an appearance, pq|SUabt tp 
his undertaking, is by attaqhmcnt ^ ; and if an attorney undertake to ap- 
pear, the courts will oblige him to do it in a proper manner : therefbl^, if 
he undertake to appear for an infant, he must appear by guardian ®, And 
though he lAay have been imposed upon by the sheriff’s officer/ ^et they 
will oblige him to fulfil hk undertaking But a general undertaking by 
an attorney to to process, does not ubligc him to put special 

bail to bailable process s. And where the attorney for the defendants, on 
their being sued by the pkintiff, undertook, by letter, to procure their 
signature to a cognovit for payment of the debt and costs, which he failed 
to do, but the plaintiff afterwards said that he would proceed with the 
action ; the court of Common Pleas held, that this was virtually a waiver 
of the attorney’s undertaking, and that he could not be called on by the 
court to perform it \ 

Before the statute 12 Geo. I. c. 29. jponimon bail could only have been By plaintiff ac- 
filed, or a common appearance entered, by the defendant, or his attorney. ^^ 9 , 

But now, by that statute *, as altered by the 5 Gpo. II. c. 2J, if the 
defendant, having been served with process, shall not appeaf at the re- ‘ 
turn thereof, or within eight days after s^h return, the plaintiff, upon 
qffidavH of the service of such process S uaade before a judge, or cctai* 

"^issic^er of the <^urt for taking affidavits, or before the propisr officer 

• Hussell V. JBiichamn & wife, Man. Ex. * 1 §tii. 114. 445, - , 

jiddend, 625, &c. 6 Price, C. ^ frf. ,69S. and sec 1 Bep. 129. (a). 

*» R. M. 1654. i 10. It B/R. M. 1654. 4 Ryl. 719. 

§ ISi C. P. and see Loffi, 192, S. hy which * 2 ckifc. Rep. 415. 
it appears that the undertaking must he S Moore^ 206. 
dgned: but see 2 Chit, Re^ S6. ' » § 1. 

'^R.H, 6 Geo.Lwg: 2 , aR. , » A^nd. Chap. XH, § 4. 

* 6 Mod. 42. S6. 4 JJo^ 4|ty!. 712. 

VOI*. I. 


B 



M o# mmmmjm 

»*t ■datll .h* fil^>^^ fil4 

bilU, for the defottdarft?5 '«hjd proceed thereon, as if siioh defendimt* had 
Vi' „<f Entered his tr|)pearancei or died common bail/* Tlie atfidairit required'^ 

. by these statutes cannot be disj^iacd with * j ' nOr can it be taken, in ihc 
. j^ing's Bench, before a cdmmillloner who is concem't^ as^’^attomey for the 
pteintilf: bu| in the Commoi^.Pleas it is otherwise ^ And common bail 
cannot be hied, or a common appearance entered, by the plaintiff, till the 
,^th day after the return of the writ ; the defendant having all the 'eighth 
to 61^ or enter it Common bail however should be filed, or a common aSp- 
^ pearance ei^red, by the plaintiff for the defendant, of the term in which 
the writ |e returnable : but it may be filed or entered of that term, in 
the term the return of the writ S or before the quarto dk post 

Of the first i^&^rn of the following term ; it being holden that till then, 
common muj be filed, or an appearance entered, as of the preceding 

term I ictiee, It !■? usual finr the plaintiff to file common bail, or enter a 

'Common ai)pearancej for the defendant, according to the statute, at any time 
before judgment is Signed ; though, if filed or cntcr^ in a subsequent term, 
it must bo hied or entered as of the term in which the writ was returnable. 
j^Vtd th<>^h judgment has been irregularly signed, without filing common 
V . bail fdr'Hme defendant according to the statute, till after the term s«ic- 

ccediqg tjjat in which the writ ^^'as returnable, and after the judgihent 
itself htus been entered up, yet the defendant, having giV^ a coffffovkf iB 
estopjied fro^j^jcctiiig to the irregularity, if fhe plaintiff has 'filed ccte 
When defendant mOH bail tmw, before the time of making the objection If #6 

defendant be sued by a wrong name, and do not appear, the plaiii^^fiT^jafty 
K . ' ' not rectify the mistake, by appearing for him in his right name, according 

' ’ ^ ' to the statute : nor can he appear for him in the name by which he is 
sued, and afterwards declare against him in his right name \ But, in 
‘ • j the Common Pleas, if the wit and declaration be against the defendant 

. ^ > ill his right name, an appearance entered for him by the plaintiff accord- 

Inactfoii against ifig' to ^lie fetatutej in a wrong name, may be amended^. Where the 
pkintitC having sued out a writ four defendants, for separate 
dauses of action^ and filed separate declarations against three of them edn- 
ditfonally, and given three separate rules to plead, afterwards entered a 
comifioil appearance, according to the statute, for all the three defendants, 
and signed three separate itttdflocutory judgments for ■want of ‘a plea, the 

c&Qrt of King's Bench held this to be irregular : For, by ddoiilring sepa- 

' 

* 2 Moore^ 463^ 0 Taunt. 410. 'S« CL* ^ 6 Dui^^flVEast, 65. see C East, 

*> 18 Ge*. 1. C. P. ■ SI*. 8 

*> llpfu K. Etj. 467. Pr. » 7 *06. 

Jmsi. C. P. 7, |M,*i6S. , ' t. 3 DunW&t, OH. 8 New l^p. CJL 

lUrdjir. 139,. Molmt v. F. 138. 11 Eatt^ 886. ucctird. 1 Bbs.&Pu1. 

10 Bd. 166!>' 6- 6 East, 105. cofUnt. ' .. , , 

SIC 18 Rep. 37. 3 Barn.<d^Ciffc6&6. > 10 :^t; m 886, and m S 

6l^^4a]d.S68.&C. 3M»»Ie*SeI.'«0, 

* 8 71i^ SO. 7 Dwnf. & ‘8 ' 



4kfendai^^sy ,th&,pli%iii1^}ifETihsi4^i¥P(lde^ thl^ separate 
cii^|}^,^dMl:h^r^by elected to.proceed separately ; and by! the practice of 
the court* he ought to have entered a sejjarai^ appearance for each of them *- 
‘;*\,For preventing inconveniences which happened to plaintitFsi by the de-> 
fendant’s omitting to file common baih according to the ancient usage and 
course of the coiirtj there is an old rule ifiF the King’s Bench* that 
clerks* (&c. do within ten days after the epd of every term, ^pliver to the 
*'. ^condary* a note of all such appearances as have been ma^ unto them , 
** the term before, and by whom they were made, so thal the person ap^^ 
pointed to enter the bails may see whether they are filed for every sjjch 
appearance or not*».** And for the better distinguishing bj^whom com- 
mon bail shall been filed, it is ordered, that in all cases where 
^ common bail sliall be filed by the plaintiff for the defendant, 'By virtue 
of the act, these words shall be written on the bail-piecO^ uk. /Jtlcd oc- 
" 4!Qrding to the statute* or words to the like effect An^^i^rhere the 
plaintiff files common bail for the defendant, on any day tmween the 
second and sixth of November, and he is in other respects entitled to sign, 
judgment, it is signed^as on the day preceding the essoin day of Miekael- 
mas term **. 

Xt should also be remembered, that by the statute 45 Geo. 1S4. 

§ a common appearance may be entered by the plaintiff, actions 
against members, of the house of commons, if the defendants .da not 
appear at the^returu of the summons, or within eight days after such re- 
^ And, by the annual fnuUny and marine acts ^ a |^^on appear- 
may be entered by the plaintiff, in actions against vc^ntecr soldiers, 
nxi^es. Also, by the statutes 43 Geo. III. c. 46. § 2. & 7 & 8 Gk;o. 
IV. ip., 71‘ § 2. the plaintiff is authorised to enter a C 9 mmon appearance, 
pr file common bail, fur the defendant, after money has been deposited in 
the sheriff’s hands or paid into court bn those statutes, in case the 
defendant shall not duly put in and perfect bail in the action. And, by 
’ the statutes 51 Geo. 111. c. 124. § 2. & 7 & 8 Geo. IV*. c. 71* § *'>• 
if the defendant, on being personally served with the summons oi^ attach- 
ment by or^nai, do not appear at the return of such writ, or of the 
distringas, as the case may be, or within eight days after the re^iurn 
thereof the plaintiff, upon affidavit being made and filed in the proper 
court, of the personal service of such summons or attachment, or of the 
due execution of such distringas, &c. may enter a common appearance for 
the defemd^t^, and proceed thereon, as if he had himself entered his up** 
pearance**. 


“ 5 Barn. & Aid. & Ryl. 

sis. Si' C. ' 

W H.E; 1667. 2. K. B. 

® R. M. 10 Geo. II. reg. 1. Km, SStr. 
ICS7. Cas. ienqK Hardw. 207* a C 
^ 5 Durnf. & East, 65. inid fee A 


SW, *■ 

7 Ante, 130 , 21 . 

» 7 4:1^ Geo. IV, c. 4. § ^SK). c. 5. 

• JfUe, 2«8. 

^pQSi,2U. 

* ArUe, 114 . 
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Note of appear- 
ances, &c« 


Appearance by 
plain tifil on staU . 
45 Geo. III. c. 
134. 


By mutiny and 
marine acts. 

On stat. 43 Geo. 
III. c. 46. & 

7 & 8 Geo. IV. 
r. 71. 5 2, 


On staL 51 Geo. 
III. c. i24<. & 

7 & 9 Geo. IV. 
c. 71. §5. 
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Ukjfing xrtoney 
* itito fioorl, in 
lieu of special 

biai. 


Defemlant hav- 
ing deposited 
money with slW- 
rifi^ may, instead 
«f perfecting 
i^iecial bai]) al- 
low deposit to 
be paid into 
court. 


Or, if he remain 
in custody, or 
Ipve bail to the 
^ almift; may pay 
the debt into 
court* with 
twenty pounds, 
to ansnver costs, 
nudiUe common 


' liaa' '6f ftiiiliSrff , 

gitiig bail to the for hid aippoaranbd at tiitf qfiK^ 
ortipon depositing with ^tife ^eriff the sum foir whichMle arreted, 
together with 10/. in addition for costs* he should regularly appear^ if not 
surrendered to and in custody of the sheriff®, ifnd put in and perfect s^eiat 
ball to the action, or bail ahoai^t so called, in contradistinction to sheriff’s 
bail, or bail hehrv. Or, inste«^ of putting in and perfecting special bail, 
the defendant may, under the statute 7 & 8 Geo. IV. c. 71 • deposit 
and pay into court the sum Ji/idorsed upon the writ, together with ah addi- 
tional sum, as a security for costs, to abide the event of the suit. By the 
above statute reciting that by an act passed in the 43d year of the reign 
of his lat^ 5 ,majesty*^, persons arrested upon mesne procS?‘ werc enabled, in 
lieu of ^ving bail to the sheriff, to deposit in his hands the sum indorsed 
upon the together with ten pounds in addition, to answter the costs 
which mighIVccrue up to the time of the return of the writ, and also such 
farther .sorb, if ui'y. as should have been paid for the king’s fine upoh any 
.original writ, and should thereupon be discharged from such arrest ; and 
that it was expedient to extend the provisions of thC wd act, and to enable 
persona^who have been arrested, to deposit or pay iiito the court in which 
the writ shall be returnable, the sum indorsed upon the writ, together with 
ah additional sum as a security for costs, to abide the eVcnt of the suit, 
instead of putting in and perfecting bail in the said action ; it was enacted, 
that in all cases in which any defendant shall have been discharged from 
arrest, upon making such deposit as was required by the said recited act, 
and the suhi so deposited shall have been paid into court, it shall %e Idw- 
ful for such defendant, instead of plitting in and perfecting ||pccial bail 
in the action, according* to the course and practice of the court, to allow 
the sum so deposited with the sheriff, and by him paid into court as 
aforesaid, together with tlie additional sum of impounds, to be paid into 
court by such defendant, as a further security for the costs of the action, 
to remai^'^n the court, to abide the event of the suit : And in all cases 
wheri' any defendant shall }iav(' been arrested and given liail to the she- 
" riff, or shall have been arrested and remain in custody, it shall be lawful 
for such last mentioned defehdaiit, instead of putting in and perfecting 
s}>ecial bail, to deposit and pay into the said court, the sum indorsed on 
the writ, together with the amouiA of the king’s fine, if any, upon the 
“ origined writ, and the further sum *of twenty pounds as a security finr 
'^the costs of the action, there to; remain, to abide 'the event of th0 suit ; 
arid thereup^ said defendant may, and he, Js ^ thereby required, 1:0 
enter a or file common bail in the action, within 

suidi time w have beW required to have pnt in and perfected 
1if#e action, accordiril; to the coiir^ of the said court ; or 
the plai|iti^tin the action is thereby empowered, to 
^ easier common appearance;, or file bail^ fcrtke said defend^ 

; as if the defon^t had put in arid 

- ® c. 46. S Ante, &0. 



Of, ^ 

" Aiii4 in. case j|id^;(||^t,ip til>e^4 i*e Plaintiff, obtain. 

“ f^T«n;fi)ff the.plmti^ iie 8]ntU,l|e entitled, bf i^er of tlw court, upon 
motion xnmie for that purpose^ to receive tho/jsaid moilejr so iremiuning wive money out 
in, or so deposited or paid into the, court as aforesaid, or so much thereof ^ 
as will be sufficient to satisfy the sum recovered by the judgment, and 
the costs of the application : and if judgment be given in the said action Or if judgment 
“ fur the defendant, or the plaintiff discontinue his suit, or be otherAvise fending” &c! 
barred, or in case the sum deposited ana paid into court be more than jludl be reimid 
sufficient to satisfy the plaintiff, the said money so deposited or paid into 
court, or so much thereof as shall remain, shall, by order of the court, 
upon motion to be made for that purpose, be repaid to such defendant. 

Provided aln^s, that it shall and may be lawful for the saM defendant. Defendant may 
who hath made his election to make such deposit and payment as afore- 
said, at any time in the progress of the cause, before issue joined in law «p«n perfecting 
or fact, or final or interlocutory judgment signed, to rec^v0 the same * 
out of court, by order of the said court, upon putting in and perfecting 
special bail in the cause, and payment of such costs to the plaintiff as 
the said court shall direct. Provided also, that it shall and may be law- Or, after perfect- 
ful for any defendant who shall have put in and perfected special bail in de!^ 

** any cause, upon motion to the court in which the action is brought, if and pay- 
the court shall so think fit, to deposit and pay into court, the sum which Common bait 
would have been deposited and paid, in case tlie defendant had originally 
^elected so to do, together with such further sum, to answer the costs, as 
the court may direct, to abide the event of the said suit, and to dis- 
posed of in manner aforesaid ; and thereupon it shall be l^iwful for the 
said court to direct a common appearance to be entered, or common bail 
to, be filed for the defendant, and an exonereiur to be entered upon the 
bail piece in the said cause.” It is remarkable, that in a case long prior 
to the above statute, the court of Common Picas permitted a defendant, 
instead of giving bail, to pay into court a sum sufficient to cover the debt 
and costs, in order to abide the event of the cause ^ ^ ^ 

Special bail arc iwo or more real and responsible persons!, who'ui^enalce Number of per- 
gcnerally, or in a sum certain, that if the defendant b^ convicted/ he sliall 
satisfy the plaintiff, or render himself to the custody of the marshal o£ the bail- 
King’s Bencli, or warden of the Fleet prison. One bail ii not deemed suf- 
ficient, even for the purpose of rendering the defendant ^ ; but there must 
be two bail at least, and in general there arc two only: though, in the 
King*f| Bepch and Exchequer where the debt is large, the court w|ll 
allovf three or four persons to become bail, in different , sqms, amounting 
edt^ether to the requisite sum. In the Common Ples^, fepw^er, it is said 
that notice given to justify three bail is irregular ® in, Exche- 
quer, if more than persons are meant to be bail ta a large amount, 

'*lT«d]ib'4S&. ' dial in Fori«*l^ I9S. iCliitRq*- 

'^BaMei,60. lCUt.Bep.Oe((^{itMiKifc 601. 

” LdK. «& n.,:TrMkr, H. « Fon^ett, ISO. Wt^tw. IVk 
?Geo.IILK.B. 1 Set. IV. l|a 169. *8Biati. Bap. llSS-uidMcl Ca^Bep. 

IVr CW. M. 89 Geo. IIL S;.®. limerv. 601.S.(«). 



'$M7« 

4i(?il ^dt^ lilld^t^ tod^^d, dll indtiob’tt]erelj^%^ttijei In 

/ feiisdsof felony; it is 8aM an in^ri^ld^'nife tdre^idr^ j^^b4il^ in 

i^ddrio dischar^'a prisoner cm d corj)«^ ^ ^ I 

By wficim put in. Special bail ttiay be pnt in % the defendaiit^ dr by his attorney, in piir- 
dUahce of his undertaking ; o#'by the sheriff ^ dr hia^ bail for their lown 
ihdethnity: And the sheriff, or his bail, may put in or justify bail above, 
by their own attorney ® : In pfractice however it is usual for the attorney, 
employed by the sheriff or his hail to put in and justify bail above, to 
describe himself as the d^endanfs attorney in the notice, though he be not 
actually employed by the defendant It is no objection to bail, that they 
were put in by an unccrtificated attorney » : Nor dOliid it seem td Ikj a 
ground for agli^ttachment against the sheriff, that hail had been put in by 
a new utisornej^, without an order for the former attorney being changed \ 

' But where ,two notices are given by different attornies, one on behalf of 
the defeT](l4>dl> and the other for tlie sheriff, of two different sets of bail, 
and the ^>uil ^jut in for the sheriff have already justified, the defendant is 
entitled to have hi^ bail justified, and allowed If a defendant be arrested 
by process of the King's Bench, and removed by habeas earpns to the 
Common Pleas, he may put in and justify bail in either court 
Owial ijualifU ' The general qualification of bail abdve is, that they should be /sewr^r- 
caiion oi btiiU qj freeholders^; and, except where there are more than ifvo bfifll, 

that they are respectively worth double the amount of the suni sworn to, 
or one iko^sand pounds beyond that sum, if it exceed one ihmsand pounds*", 
after payment of all their debts. A person resident in England has bcjen 
admitted to be bail, in respect of mortgage money securc^d on an estate in 
Ireland ** : and, in the Common Pleas, it seems that the court ■will permit 
the bail to justify as tenant by the curtesy of lands in the Isle of Man, 
without an affidavit or other evidence tliat the law of tenancy by the cur^- 
tesy prevails there **. But a copyhold estate of the bail, in right of his wife, 
is not sufficient to qualify him to become boil K And thougli it has been 

• IS Price, 44)^. And see further, a* to 1 Ken. 870. 7 Dowl. A Ilyl. 269. 

speciAl bail to the acUoi., and the rsodc of ^ Pkt liaylcy^ J. after consulting the Mas- 
puiting ill, c?(ceptii]|p;to, and juslifying the ter, 7 Bowl, ik Kyi. 261. 
jjanie, Petersd. Part 1. Chap. VII. VIII. IX. * 2 CHit. Rep. 98. ante, 77. 

*> a Bosvl. ^ Kyi. 164. ' 'i ^ Id, 76. but ^ id, 87. 93. 

Fetdce*a Cae, A’l. Pri, 3 Ed. 226. 1 * 1 Chit. Rep. 01. and tee 7 I^wl. & RyL 

Qltit. Rep. 81. 829. 6 Price, 658. but see 8 260. 

Moore, 398. I Bing. 867. S. C- . ' a i Bos. & PuL 31 1. v; ' , ' 

^ 2 Str, 876. 7 Taunt 47, 2 Marsh. 865. ^ * 8 Taunt. 148. 

3.C.a ,ChitIJep.au,Sl Bar». & Ald.604. ’ 

J Oi}^ And see 1 Stark. ' » Cur. M. 42 Geo. III. K. B. Iwt see 

.Jh?U 190^^ liability of the bail in 1 SeL Py. 2 Ed. 161. where it is said, that 

jibe driimdant^s attoriu^’, for the property in Holland is not sufficient, because 
expehtes pf the suit It is not Bable to the process of our courts. 

. Tapt. 46v i* Marsh. m, $. & C. ® 8 Taunt. 148. 

J f. 2 Bam* ^ Akb 604. 1 2 Chh. Rep. 97. 

Chiiu 829. k 0. 5 Pric^b^^ and see 



, Utfsts,^ «n^^r^s»,a» ittiB- 

ciept ,tOi6ntit^i^ top^fy • jcet, tbi^ poij^t ^pea «^m |;ajbe:.sattle<]l'’> 

, ofs realm', or member of the h^ae qf coromima'’, is mot Persons not al- 

alloired to be bail, as not beuic liable to the ordinary p^oeess of the court- ' 

And a 3eryan^ in th^ King^ ho^ehold, liable to be called upon to attend bers of the house 
tbe porsou of his majesty^ cannot justify aa bail ; fox his person canna| be commons, 
taken in execution ®. It is also a rule in both courts^ that " up uiiarke^ Attomies and 
shall be baih in any action or suit depending therein This rule, 'W'hich ^ 
waa - calculated foj: the benefit of attornics^ ^nd intended to protect them 
against the importunity of their clients^ has -^n extended to their clerks s. 

And, in the King's Bench, a conveyancer, engaged in partnership with an 
attorney of this court, and sharing the general profits of the business of the 
office, though he did not himself practise as an attorney,, not allowed 
to Justify as bail **. But the sixty sworn clerks, of the siM clerks in Chan* 
cerjf^ do not come within the operation of the rule, wliich prohibits aitor^ 
uies from being bail ^ And an attorney, or his clerk, nniy be put in as 
hail, tliough he cannot justify ^ ; and if not excepted to, he is liable to l>e 
sued on his recognizance ^ So, he has been allowed to become bail, in 
order to surrender the defendant immediately, without justification It SIieriir*s officers, 
is also a rule, founded on principles of prudent jealousy, that no sherifif 's 
officer, bailiff, or other person concerned in the execution of process, shall, 
in either court, be permitted to be bail, in any action or suit depending 
therein” which latter rule has been applied to the keeper of the Poultry 
compter a turnkey of the King's Bench prison p, and marshahea court 
officers Bankrupts, who have not obtained their certificates, are not al- 
lowed to be bail, for want of property ; or such as have been twice bank- 
rupts, aud not paidy^/ccw shillings in the pound under the second com- 
mission • ; And for the same reason, wsvlvent debtors, discharged under debt- 

any of the general insolvent acts S are disqualified from being bail; as their 
future effects are liable under these acts. Though if a person who, by the Consequence of 
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ttiitf In bad 
eepted to. 



Bail above, when 
in general put 
in. 


Time for putting 
In, in K. B. 


In C. P. 


pmimA 

knd i^oe to^ tii^ in <th^ B^V Blsn(9i/ieaimi>t«ti]ble 

m Bussignineiit af the bail^'ktnd, and proceed upon i«> aa if nb bail had biean 
put in^ But, in the C)omnioii Pleos^ if an attornej^be pat in aa bail^ evan 
theugh another person be afterwards added in his steady the plaintiff may 
tnedlithe bail as a iiul]it 7 >and take an assignment of the bail bond, cn*pr 0 ^ 
oeed! agdnst the sheriffs : If the plaintiff, however, except to the added 
bail, who thereupon justifies without opposition, the court will not Set aside 
the rule of allowance^. And^if added bail be excepted^to, on the ground 
that the original bail were al^tnies* cIeTk8> the court will give time to put 
in and justify fresh bail ®, 

Bail above are in general put in, at or within a certain number of days 
after the return^f the writ ; but they may be put in before, for the pur- 
pose of surrendei^ng the defendant ^ : and, after the return of the writ, 
they may be imt in at any time pending the action, and even after ver- 
dict « or final lodgment, and before the defendant isuharged in execution K 
Where a verdict has been found for the plaintiff, in a larger sum than in the 
judge's order to hold to bail, the defendant, in ortlcr to obtain his discharge 
out of custody, must justify bail in such larger sum ; unless a rule has 
been made absolute for a new trial, in which case it is sudicient fbr the 
bail to justify in the smaller sum *. And, after final judgment has been 
signed, the defendant's bail may put in fresh bail, for the purpose of ren- 
dering him 

In the King's Bench, if the defendant be arrested in Londmi or Middle^ 
sex, special bail should be put in within four days exclusive, or, if in any 
other county, within %ia: days after the return of the process*, or qnarto 
die post by original : And if cither the fourth or sixth day fiill oil a Sun-* 
day, the defendant has all the Monday following to put in bail ", But, 
exteptmg Sunday, hml above may be put in on a dies non juridteus, as on 
the second of Fdyruary, which is considered as a day for such business as 
is transacted at a judge's chambers In tlie Common Pleas, on process 
returnable thofrsl return of the term, special bail should be put in with- 
in four days, in London or Middlesex, or, in any other city or county. 


* Thonkm V. BovbeU, E. 2g Geo, HI, 
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4^ alter the^ a^ecMnoe 4ftJ^f pMni t}ia vetisni 

0f l*epweesjsi^ day ^tt iwrlto ^ 

ptomsk retamaUe the second^ or any pthet ^ 

special buil should be put in withi%./lmr di^Si in toistd^mhf Middlesex 
or, in any other city or county, within dghi days eack^^ after the return 
erf the process, or day on which it is actually made returnable <'. in Further tim& 

either court, if any further time be required for putting in bail, it may he 
obtained by taking out a summons for that purpose ; and the judge will 
make an order, upon the terms of putting the plaintiff in the same state 
as he would have been in, if bail hOd been jj^ut in in due time. In the In EKchequer. 
Exchequer, it seems, the defendant is allowed only three days after the re- 
turn day of the writ, to put in bail <*. , 

Before the statute 4 & 5 W. & M* c. 4. special bail >eould only have Before whem 
been put in before a judge in town. But this practice being found pro- 
ductive of great expense and inconvenience, it was enOcted by the 
above statute ^ that '^the chief justice, and other the justices of the 
court of King’s Bench for the time being, or any two of them, whereof 
the chief justice for the time being to be one, and the chief justice of 
the court of Common Pleas, and other the justices there for the time 
being, or any two of them, whereof the chief justice of the same court 
to be ono/ and also the chief baron and barons of the degree of the quoif, 
of the court of Exchequer for the time being, or any two of them, 

'' whereof the chief baron for the time being to be one, shall or may, by 
'' one or more commission ^ or commissions, under the several seals of the 
said respective courts, from time to time, as need shall require; em- 
power such and so many persons, other than common attornies and so- 
lici^ors, as they shall think fit and necessary, in all and every the 
“ several shires and counties within the kingdom of England, dominion 
** of Wales, and town of Berwick upon Tweed, to take and receive all and 
every such recognizance or recognizances of bail or bails, as any person 
or persons shall be willing or desirous to acknowledge or make before 
any of the persons so empowered, in any action or suit depending in 
the said respective courts, in such manner and form, and by such rc- 
** cognizance or bail-piece, as the justices or barons of the said respective 
courts have used to take the same : which said recognizance or recog- 
iiizances of boil or bail-piece, so taken as aforesaid, shall be transmitted 
to some or one of the justices or barons of the said respective courts ; 
who, upon affidavit made of the due taking of the recognizance of such 
|)im 1 or bail-piece, by some credible person present at the taking thereof, 
shall receive the same, upon payment of the usual fees ; whidi reoog- 
nizance bf bail or bsU^piece, so taken and transmitted, ^»3l be of the 
^ like effect, as if the same were tak^ de bene esse, beibu any of the 

‘ 2 H. Blac. 276. ^ I Price, 104. (a). 

^ iFhUe ir, Girdler, T. 26 Geo. IIL Imp. ^ § I* 

C. P. 4 Ed, 196, 7. ' This commiswon Is subject to the stamp 
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7 Ed. no, 1 1. lS9i SO. 1S7, 8. Sdud. Pirt 11. § XH.. 




How put in, be- 
fore a judge in 
town, in K. B, 


^'onn of recng- 
ntzance, bill. 


.ff,«c^«mpow«riiid *e9tf^%4«BJy shi^pgfxj^ino 

.if.V»oxiq»?i; JPatj.^the CPxchequQf, ^t.bu be^n coipml^pi^er 

. jiS'ipi^.fioafiiieil to,^^ if, be be^ been put., to expense by ti^r^ing, 
.car here takeu.exti^^rdiiutry trouble, at the instance of the parties, to effect 
t]^ taking of the recognizance^ or where there are other circuntotances in 
l^oaacp whicSiaHord reasonable ground for a fiirther icharge^*- And *f any 
judge of assize, in. his circuit, shall ^an4 may take and receive ali^and 
every such recognizance and recognizances of boil or hails, q&^ any per^ 
son shall be willing and desirous to make lond acknowledge before him ; 
which being transmitted in like manner, shall, without oath, be received in 
manner as aforesaid, upon payment of the usual fees Since the making 
of the above statute, special bail may be put in before a judge in town, a 
commission^ in tlie country, or a judge of assize in his circuit. . And one 
of the bail may he. taken by affidavit, before u commissioner in the country, 
and the other before a judge in town ^ 

In the King’d Bench, special bail are put in, before a judge in town, at 
.his chambers ; and, in actions by bill, their recognizance is taken by the 
judge*$ clerk, on a baib-piece^ made out by the def<nidant's attorney; 
stating the term, the county into which the writ issued ^ and the names 
of the parties, together with the names and additions of the bail, and the 
sum sworn ^to. In actions by original, in the King's Bench, special bail 
arc put in before a judge in town, 'ivith the Jilncer or his clerk, who enters 
it of the county into which the capias issued ^ ; the defendant's attorney 
first making out and delivering to him a note in writing, answering to the 
bail«picce by bill ^ : and bail must likewise be put in in that county, on a 
icsfaiwn capias \ But where the defendant hud been arrested on a i^slaium 
capias from Middlesex to Kent, and bail was put in in the latter county, 
Kent being inserted in the bail-piece, but in the margin these words, “ Tes^ 
Mum from Middlesex,*’ the court held, that the notice in the margin made 
it regular K And where the defendant, by mistake, put in bail in the 
Common Plp^, to an action in the King's Bench, and thereby misled 
.the plaintiff . who declared without discovering the mistake, the court 
ordered the defendant to rectify the same, by putting in and perfecting 
hail King's Bench, of the proper term The recognizance of bail 
by bill, in the King's Bench, if taken before judgment, is general *, that if 
the defendant be condemned in the action, he shall satisfy the costs and 
condemnation money, or render himself to the custody of the marshal ; ,or 
that the bail will pay the costs and condemnation money for him ^ ; And 

• 5 Price, 2 . East, 60S. 2 Bcs. '& Pil. 516. 3 

' ^ . Moprei 7iS. Afl4 see Barnes, 63. B. H. 22 

^ 2 Cliit ^ "'peo. III. C. P. 

^ 5, 6« ; * 3 Maule & Sef. 532. 

^ 7 Bast, ^ ^ v. Rmt, T. 22 Geo. III. K. B. 
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Bjr wi^ftali Ihd tebognizaiiiie is tetk&hM^^p^lpy 0t »liito iseirtainy ‘being By original. 
A^le ^he atn’dtt^t of the ^tim sworn to*, br o# ihou^and ^xmdB beyond 
that teuiii, if it exceed on& thomAhd pounds ** : Ati^' wliore bail' is put in 
after judgment, the rcCognixance is taken in double axkiount of the sum 

recovered'*^. . - , ^ ■ .^*4' 

In the Common Pleas, bail should be put in xvith the Jiiaccr Of itbe How put in, bfr- 
county into which the issued^, who attends to take them Ot the 

jnclge*s chambers ; and, on being furnished with an abstract of the writ, 
and the names and additions' of the bail will make an entry thereof 
in a book kept for that purpose or bail may be taken in the absence of 
the filacer, upon bringing a true abstract of the writ on parchment b, in 
form of a bail-piece The entry of bail in the filacer’s book is of the 
term generally, which of course relates to the first deiy of it; and 
therefore, in an action on a bail bond, if the issue depend on the date of . 
the appearance, the court, upon an application by the plaintiff, will order 
the day of appearance to be entered in the filacer’s book ; although issue 
has been already joined on the plea of comperuit ad diem K Formerly, the Kccogniaaocc 
defendant, in the Common Pleas, might have entered into the recognizance 
of bail himself ; and in that case he was bound in double the sum sworn 
to, and each of the bail in the single sum only ^ ; but now, by a late rule 
in all actions requiring bail, the defendant shall not be permitted to en- 
ter into the recognizance ; but the bail shall each of them enter into a re- 
CogniXance, in double the sum sworn to, or, by a subsequent rule <me 
thousand pounds beyond that sum, if it exceed one thmsand pounds. In In Exchwjuer. 
the Exchequer, there is a similar rule ” : And, in that court, the form of a 
recognizance of bail after judgment, and before the defendant has been 
charged in execution, is to render him to the prison of the Fleets on or 
before the fourth day of the next following term 

Before a commissioner in the country, a bail-piece is made out in the How put in. 
King’s Beach p, whether the action be by biU or origirgd, and the recog- ^ner,^u”co'un- 
nizance taken thereon, in the same manner as in town, where the action 
is by bill In the Common Pleas, the recognizance is tafken on a bail- 
piece in a sum certain ® ; And where the defendant had been arrest- 
ed in the county palatine of Lancaster^ upon a testatum capias from 
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««#4ieW .thftt affl4 

should hiive.l^^lce^ In^ the 

odunty pa)aiiUG^ ^ of the cf^e |a|(|Ug of the 
bail should be xnade^ either before the judge to whom bad-pletje is 
tq^^sniitted, or before a commissioner for taking alfidayits ** ; which a^a- 
vjjt^is in 'gener^ made before a commissioner^ (not being ,the who 

took tlie bail^) and annexed the bail*piece : but no such afhdayit is 
necessary upon the transmissiom when the bail is taken by a judge ^l|^f as* 
«ze hlii his circuit, llie rules of court require the bail-piece to be trans- 
mitted to the chicf-justiccj or other judge of the court of King's Behch« in 
eight daj&y if taken within Jhrty miles of luondm or Westminster , qr^ if 
taken above that distance^ m^een days after the taking thereof; and in 
the Common Pleas^ the bail, if taken within forty miles of London^ should 
be transmitted within ten days, or, if taken above that distance, within 
tmmty days after the taking thereof^; unless all the judges are on their 
circuits, and then as soon as any one of them is returned ^ But it is said 
that, notwithstanding these rules, the bail-piece must actually be filed 
with one of the judges, on the sixth day after the return pf the writ in the 
King's Bench, or eighth day in the Common Pleas, or the bail-bond 
may be assigned And where the action is by original, in the King’s 
Bench , or Common Pleas, the bail-piece being transmitted and allowed 
by the judge, should be filed with the filacer of the^ county where the ac- 
tion is laid ff. 

In putting in special bail, the parties to the suit should be named as in 
the process, unless the defendant be called therein by a wrong name, and 
mean to avail himself of the misnomer ; in which case he should put in 
bail in his right name, stating that he was arrested or sued by the name 
in the Mrit : For if a defendant, sued by a wrong name, appear and perfect 
bail by his right name, without identifying himself as the person sued by 
the etlicr name, the plaintifiF may treat the b^ as a nullity, and attach the 
sheriff^. And if the defendant, after being arrested, were to put in bail 
abore in a wrong name, it would estop him from pleading the misnomer in 
abatemijnt * ; even though be were himself no party to the recognizance K 
But the plaintitf sued out an original writ against the defendant in 
his wrong name, the prcecipe being right, and the defendant put in bail in 
his right name, the court i^t aside an attachment obtained against the she- 
riff, for not bringing in the body, but without costs on either side * ; And 
where the defendant was named in the notice of bail by his right name, as 

* S Moore, 76. 

^H.T.0W. in.nr^.8.§S.K.iB. R. 

JO MorcA, 5 W< & I?. C?. P. sad see 
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< Impv B« |0 BA lot. Impf C. P. 7 


B 1 Bait, 60S. Imjp, K. B. 10 Rd. 528. 
1 Cyomp. 8 £A al, 2. E. H.6 Geo. 1. reg, 
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^ WiHei, 461, Bamei, 94, S. C. and «ee 
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tKfe iA' 


if tfcif jwiftites 


tijliitly naiti^d iil the recognizance of hail, it i& silfl^iettir, where thereia 
no exception, though they are misnifincd in the afficUvka of stiffifeiency, fend 
acknowledgment of the bail \ 

Special bail are absolute or de bene esse ^ In criminal cases, no justlfc Special bail, ab« 
cation being requisite, the bail ai*e ab^lute in the first instance ^ ; but Ih ^ 

civil cases, *they cannot be taiken absolutely, without the consent of the . 
plaintiff, or his attorney ® : And when they are taken de bene esse, the Ae» Notice of bail. 
fendant*s attorney should give notice thereof in writing, without delay, to 
the plaintiff's attorney Formerly, the defendant's attorney was re- In K. B* 
quired to give notice of bail, in the King's Bench, to the plaintiff's at- 
torney, before it was put in ff ; and the plaintiff's attorney, on such notice 
being gwren to him, was obliged to attend before a judge, to accept of, or 
except to the bail ** : But notice of bail is not now given, until after it is i* 
put in ; and though it should regularly be given before the time for put- 
ting in bail is expired, yet if it be not given in time, the plaintiff cannot, 
after notice, regularly take an assignment of the bail bond K In the In C. P. 
Common Pleas, where bail was put in in due time, the defendant was not 
formerly bound to give notice thereof, but the plaintiff must have searched 
in the filacer's book ^ ; though it was otherwise, if they had not been put 
in in due time * : But now, by a late rule of court when special bfifll 
is put in for the defendant, a notice in writing of such bail being so put 
in, must be forthwith given to the plaintiff's attorney or agent ; and spe- 
cial bail shall not be considered as put in, until such notice shall be given." 

The notice of bail in town is, that they are put in “ ; or, if taken before Form of. 
a commissioner, that the bail-piece i8^/iled% with an affidavit of the due 
taking thereof, at a judge's chambers ; or, in actions by original, in the 
King's Bench or Common Pleas, that the bail has been allowed by a judge, 
and the bail-piece and affidavit are filed with the filacer. The notice, in 
cither case, should be properly entitled'^ ; and, w'here it is of bail put in. 


® 2 Chit. Rep. 81. 

** 5 TaunL 663. and sec 1 Price, 385. 

^ The origin of bail de bene esse is thus re- 
lated by Glynt Ch. J. “ A bishop, (says he,) 
having arrested a man for a large debt, he 
tendered bail to chief justice Rudiardmn, who 
took it in his chamber ; and the bail lieing in- 
sufUcient, the bishop represented the matter 
to parliament, and prayed their remedy for it; 
upon which it was exacted, that no bail, taken 
before a judge in his chamber, should tnnd 
the pknntifii without his assent thereto, or the 
confirmation of such bail taken by all the 
court.” 2 Sid. 91. For the proceedings in 
this case, see Man. Bz. Append. 94i3, 

2 Blac. Rep* 1110* And for the rules 
respecting bailing prisonen, on the retnm of 


a habeas c&r^ms, in criminal cases, see iX^hit. 
Cr. L. 129, 2 Chit. Rep. 109, 10. 6 Dowl. 
& RyL 154.. Petersd. Part III. Chap. III. 

‘ R. M. 1654* § 8. K* B. R* l\f. 1664. 
§ 11. C.P. 

f R. M. 16 Car. IL K* B. Append* CJiap* 
XII. § 13. 16. 

« R. M. 7 Jac. I. K. B. 

R. M. 21 Car. I. K. B. 
i Per Cur. M. 44 Geo. III. K. K 
^ 2 Ken. 467. 

» 1 H. Blac. 629. 

® R. E. 49 Geo* III. C P- 1 Taunt* 616. 
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of tty^teiifieftS-te ofdfeif th^i pii|iiiti#^ma^have 
tfiflity of inqiiiriiig' aftfer thorn h Aiid if tho bail ^oira'fid^ thi^ gmie ptttM 
fioiife trero bail the ahcfiff, it i« uGRiaity so expi^isiif^ 

In setting out In setting out thenplaoes of abodo of the bail^ it sootzrs saffieient to 

se^bo them in the notice^ by tboir place of business ^ i -But the p&risk wiiere- 
ih they live?, trftiOttt the »frM, at otW certain ploceitf HJieir residence, is 
tod vague a description And a mistake in the number of the house in 
which the bail resides^is a ground of rejection So> it is not sttiiiciaiRt to 
descrUfe the bail generally, as of a large towii)? suchasiiWpool*^, Lmeas-- 
ter^i Leeds \ Leicester Birmingham^, or the town and county oft the 
town of Nckiingham^, without any further description, to direct the pkm* 
’'Itiff in his tenquiries as to t^r sufficiency : In all large towns, the street 
otight to be mentioned in the notice And a description of boil as of orte 
of the large villages near London, such as ClMpham^, or Walworth^ , or 
Battle Bridge k too general, if there be a known and particular de- 
signation of tbr place where the bail resides. But when the plaintiff has 
had a long time to inquire after the bail % or has in fact found them’*, the 
court will not reject the bail, on account of a generality of description, 
which would otherwise have been fatal : And, in the Common Plea^ the 
court will not take judicial notice of the size of the place, where ihe bail 
^ afe described as residing ; and if it be too large, that fact must be shewn 
Degree* or mysl by affidavit *. As to the degree w mystery of the bail, a schoolmaster v, 
or clerk in the custom-house’^, is holden to be well described as a gew/fe- 
man : but the description of bail as a gentleman, when it appears he is a 
servaM % or clerk in a mercantile house y, or has recently been a butcher, 
and is about to set up again in that trade *, is insufficient ; and though the 
bail has been found, yet the objection is not aided *. So, where a baker 
was described in the notice as a gentleman, the court of Common Pleas re^ 
jeeted him ; and desired it might be understood in future, as a general 
rule; that a false addition to the name of the bail, should be considered as 
a gi^dilnd of rejection But it is not a sufficient ground for rejecting a 

* 187. 5Taant. 854. 1 Marsh. ”* P*?r E. 69 Geo. III. C. P. 

1 Moore, 186. but see 4 Bowl. " Ter Cwr» E. 23 Geo* III. K. B. 

' "S Taunt. 173. but see 6’Moore,383. 

^ Loffi, 71b 194« 1 Bos. ile Fa]. S25. 336, where a notice of bail, as residing at CUqfham, 

6 17^ 654. , ^ was deemed sufficient, it appearing ^that he 

^ LofTt, 187. 381. 3 Taunt* 173. 6 Taunt. resided in the CUapham road. 

664. >*1 Chit. Ilqi. 4-93. in nMk 

* 0- Mod. 24^ ^ 3 Cliit. Rep. 81. 

® 1 Bic6, 400. . ''1 Chit. Rep. 493. in mtis, , 

m* y •Id. 603. 
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C0urt, that he& deaci^Mii^lilkepDtiee, .toibedf Ay 
gaol.keq)erKf‘ It seeau titat siopie^ is 19 geacral 
tt m&(dmt dascription of bail ^ ; though bail so described have, under par^ 
tieular circuibstances, been rejected K The notice of baA i^hould regularly, ^rvice of no- 
be served> either upon the plaintiff’s attorney perjro«fl%, or mion^^samc 
clerk or servant in his, office : but when the attorney cannot bfe met with, 
and his office is not open, it is sufficieiit to stick up a copy of the notice in 
the King's Bench office, and put another under the attorney’s door ^ And 
service of notice of bail, by leaving the same at a stationer's, v. where the * 
plaintiff's attorney's papers are usually left for him, has bee^ deemed suf- 
ficient 

The plaintiff or his attorney, upon being served with this notice, either Acrcptance of 
accejTts of, or excepts to the bail. If he acc^t of them, the defendant’s baipiccef*”'^ 
attorney, in the King’s Bench, should cause the bail-piece to be filed with 
the master, within twenty days after such acceptance ® : or if the plaintiff 
do^ not except to the bail for insufficiency, within twenty days next after 
notice thereof given to him or his attorney, then, upon an affidavit in wri- 
ting of such notice on the back of the bail-piece, for which affidavit no fee 
shall be taken, the bail-piece shall be filed by the defendant’s attorney, 

Avithin^/brtr days next after the end of the twenty days But if the plain- Exception to 
tiff be not satisfied with the bail, he may except to them in either court, 
and thereby compel a justification. If the bail to the sheriff become bail After assign- 
alw)ve, the plaintiff, in the King’s Bench, is not at liberty to except to ^n”djn k! B, 
them, after he has taken an assignment of the bail bond ^ ; for by so doing, 
he has admitted them to be sufficient: but if exception be taken to the 
bail befm'C the bond is assigned, they are bound to justify, notwithstand- 
ing such assignment^ ; and in the Common Pleas it is a rule, that " in all In C. P. 
cases wherein bail bonds shall be taken, and the same bail is put in above, 
the plaintiff may except against such bail^” The delivery of a declaration After delivery of 
in before special bail put in, is holden, in both courts, t|^ be a waiver 
of the bail ; and, before justification, it is an acceptance of them ^ ; But 
the plaintiff may declare de bem esse, or conditionally, provided good bail 
be put in, or the bail already put in do justify * ; though the demand or 
acceptance of a plea will even then, in general, be deemed a waiverj^f the 
bail, or justification ™. When bail above is put in in due time, and #otice When neces- 
thereof given to the plaintiff 's attorney, the bail should be excepted to, 
and notice of the exception given to the defendant’s attorney, before the 
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Wlien not. 


Entry of excep- 
tion, in K. B. 


Consequence of 
no| entering it. 


Notice of excep- 
tfon,. and time 
for justifying, in 


Title of notice. 


wA ^dei hSi; halcl^#|h^t bidding' Wi aflers^o^^ 

doesfcittot supersede the n^essi^' of such e^eeptiou^ before aw at^taohmeut 
eoa issue, agiuiist ^ sheriff^ on account of the added bai|,. Wot havii^ ju#*^ 
tided 4w But whm^bail above is not put in at the time of ruling 

the sheriff ifo return the writ^^or bring in the bod]r> he must put in and 
p«grfeot h^at hisperil,^or r^^er %e^Wend^ days in a 

toiyn cause> or days in a country cause# wifchoull any Exception ; fo/ 
otherwise^ K the plmi^ifF excepted^ the i^eriff would hare four day| after 
^fxc6|i^on to ^p^ect bail# and by that means would have m^re the 
time allowed him, by the practice of the court, to ^tum the writ amd Ipring, 
in the body ^ 

In the King’s Bench, the exception to bail, if put in in due time, should 
be entered in the bail book at the judge’s chambers by bill\ or in^Jkh^ fila- 
cer’a%ook by original^, within trvcnii/ days after notice of bail put in or 
filed and afterwords If it be not entered within that time, the 
bail beooWies i»l«soluie ** ; and the tail-piece should be filed by the defend-* 
ant’s attorney, within fmr days after the end of the twenty days But 
if bail abov^i^be not put in in due time, they must be justified, though not 
excepted to by the plaintiff The exception being entered, notice thereof 
should be given in writing, without delay, to the defendant’s attorney^ r 
and if the notice be given in term-time, the defendant shall procure his 
« bail to justify in fmr days exclusivfroitor such notice ; or shall add other 
" bail, who shall justi^%ithin the said four days ; but if such exception 
be entered in vacation, and notice thereof given in like manner, the bail 
put in» or other additional ba^, shall justify upon the first day of the 
** suln^uent term The notice of exception to bail should be entitled 
in the cause ; and if not so entitled, it is a nullity, although served upon 
the defendant's attorney at the same time as the declaration". And notice 
of exception bail, entitled by mistake " In the Lord Mayor’s court,” in-* 
stead of ** In the King’s Bench,” is a nullity; and an attachment against 
the sheriff was in consequence set aside 
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alt 

Exception, hov 
tnade, in C. IV 


fa ^ Common Pleas it is a rule, ttal ij| gll caseii of ^exception to bail, E: 
attich exception should be made, wther in the iJacer's book, oi* on the1)ail- ^ 
piece, if taken by a commissionei*, before it *is transmitted, mi afterwards 
above in the filacer's book, or on the bail-piece*; and^jioticc of the ex- 
ception must also be given in writing to the^ defendant's attoraey^. ^But Waiij^r of^nt 
notice of justification of bail is in that ^urt a waiver, as between the 
parties, of a neglect to ve notice of exception ; though it h not a waiver, 
with respect to the sheriff, so as to support a rule to briiig in the body f, , 

If special bail put in by the defendant be excepted the. defendant in for justify, 
that courts shall perfect hh bail, within four days after cxcc|ition taken ; ^ * 

in de&ult whereof the plaintiff shall be at liberty to proceed upon the 
bail bond ^ : and of these four days, the first is reckoned exclusively, and 
the last incluifwcly ; so that where th^ exception is on Wednesday, an ut- 
tachmeht cannot regularly issue against the sheriff till the Tuesday JfoU 
lowing, Sunday being considered as a dies non ,* and if an attachment 
, issue on the fourth day, the court will set^it aside, without first calling on 
the defendant to justify ball 

In the Exchequer, it is a rule^, that " in every action where special Time for px. 
bail is put in before the barons of this court, the plaintiST la&iay except jSfyfng^biUl" in 
thereto within twenty days next after'^ the putting in of such bail, and notice J^xcli^uer. 
thereof given in writing to the plaintiff, his attorney or clerk in court ; 
but no exception to bail shall be admitted, .after the time hereinbefore 
limited : And in case exception shall he taken tb the bail, within the time 
aforesaid, and notice of such exception given in ^writing to the defendant's 
attorney or clerk in court, tlic defendant shall perfect his bail, and justify 
the same, (if the notice be given in term-time,) within four days after 
such notice ; but if exception be taken in vacation time, and notice thoteor 
^ven in like manner, the defendant shall perfect his bail, and justify the 
same, upon thre frst day of the subsequent term, unless the plaintiff, his ^ 

attorney or clerk in coiirt, shall consent to a justification beforOione of the 
barons of this court, in which case the bail shall justify themselves before 
one of the barons, within four . days after notice of such exception in 
writing given to the defendant, his attorney or clerk in court : and in de- 
fault of the defendant’s justifying his bail, in either of the sahl eases, the 
plaintiff shall be .at liberty to proceed on the bail bond.” Notice of ex- Notice of excep- 
ception is not entered, in this court, on the bail-piece, but is given on a *^''**' 
separate paper, to the defendant's attorney or clerk in court, within the 
twenty days ; except when the irveniieth day falls on a Sunday, in which, 
case the exception may be made on the following day s. 

By t^. statute 4 & 5 W. & M. c. 4. § 2. the justices of the courts for jiLsii- 

of King^s Bench, &c. shall make such rules and orders, for the jus- 


Caa, Pr. C. P. .SS. 65. Barnes, 101. 
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' 1 H. Blue. 80. 106. 1 Chit. Rep. 174. 
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Bail book. 


Time for ex* 
cepting to bail, 
put in before 
commissioners. 


Adding bail, in 
K. B. and C. P. 


Summons and 
order for fur- 
ther time, and 
how far a stay 
of proceedings. 

Consequences of 
not justifying. 


Boil cannot be 
witness for prin- 
cipal 


«, bails ,88 takw, iby .8 i)ah,|l^e.^rtt>T. 

*5 89 ^ of tbc soirie ala^luto, as^Q th^Bi mec $ ; f|o as 

" cogniljr 'cognizors^ol such baU o? haib^ be uot comp^ed to ap- 
i ti jfersoa ia the said courts, to justify him or th^sclm j but the^ 
i^c and is therhBy directed to be detcarpaiued by aiEdayit or af- 
« fidayitsi duly taken Ij^orc tha said commissioners, who arc thereby em- 
peered aitd rCquir^ to take the same, ^nd also to examine the sureties 
upon oath, touching the value of their respective estates ; unless the 
CQguix# hy cogii^urs of such bail ^ live >yitbin the cities of 
aiid Wesi^dmteTj or within ten miles thereof.” And, by the of all 

thcji^couyts, " -every commissioner is required to have a book, kept pur- 
|)oaely for entering exactly the names of the defendant and his bail, hud 
iif4lic plaintilf, as it is in the bail-piece, and the time of the taking thereof, 
and the name of him by whom such bail shall be transmitted ;„a!Od also, 
in t!he King's Bench and Exchequer, the name of the attorney for the de- 
fendant ; md \}*it ptuintifF^ attorney shall be at liberty to repair to the 
commii^Tor a 's book, for the names of tlic bail, to the end that he may in- 
quire of the, sufficiency of them ; and if they are found insufficient, lie 
may exoefit against them, within iwentt/ days Uftcr tlie said bail is trans- 
mitted, and notice to the plaintiff or his attorney of the taking thereof: 
and in that case the defendant must either put in better bail, or the cog- 
nizors of sudi bail must justify themselves in open court, either by af- 
fidavit taken before such commissioner that took the said bail, or by oath 
made in court, or before one of the judges of the said courts respectively \ 
When the bail already put in do not mean to justify, others should be 
added, before a judge, on the bail-piece by hUl, or in the filacer's book by 
original, in the King's Bench ; or, in the Common Pleas, with the filacer 
or his clerk, within the time allowed for their justification : and if there 
be not time enough, the defendant's attorney may take out a summons, 
agd c^tain an ordei' for further time The summons in such case, if 
made returnable before the time allowed for justifying bail has expired, 
will opei^e as a stay of proceedings *'*. It seems that, generally speaking, 
b^Il are not in a condition to moke any motion to the court, until they 
have justified And wheii bail are excepted to, they are considered as 
no b^il, unless they justify®; and if they do not justify, the court will 
order their names to be struck out of the bail-piece ^ : But until this be 
done, tliey are liable to be proceeded against^: aud if it be not done 
until after proceedings have been hud against them, they ijnust pay the 
costs of such proceedings K It should also be observed, that one who is 
bail, being interested, cannot be a rvitnens in the caiisc for bis principal ; 
lior is the wife of bail competent to give evidence for the defenSant, on 

« 8 W. Ill, reg, 8, § 4, 5. K;.,B. R. f Say. Rep. 58. 1 Wil8.*8S7, S. Q. I Ken. 

^ W. «£ M. § 4, A. a P. 1 38S. , , 

JBurt. Its, S. Man* Bx. Pr. 106, 7. in Sccic, « 1 Ken, 382. Say. Rep. 308, 9. S. C, 1 
> I 0ip«a3ap. $ B4* 68- 84; ^ 

®UTsoiit240. 


Taunt 487. 

^ 1 Blue. Rep. 462. 4 Bur. 2107 * 7 Bast, 
581. 



tiieMlf her hti^band became boUlid^ : if the ^feiidant How to make 

be l£kely to hare occasion to examine o2e M his tail as a witness, he must 
^ make an affidavit that such bail will be a nlatcrial wittiess |or him jn the 
cause ^ ; and thereupon move the court for a rule to shew cause, why his 
name should not be struck out of the bail-piece,' on adding an4 < Justil^'ng 
another in his stead ; which the courts 'tvill orders on an affidavit jof ^ ser- 
vice, if no sufficient cause be shewn to the contrary ‘And where one of 
the sureties in ' a replevin bond was a material witness in the jcaiiko, the * 
court granted a rule for substituting another surety in his place, upon^ 
giving the defendant's attorney notice of such rule 

Previous to the justification of bail, there shoiild he ^notice^ setting Notice of justi- 
forth that the bail already put in will, on a certain day, justify themselves 
in open court ® ; or that one or more persons Will be added, and justify 
themselves as good |ail for the defendant This notice should be pro- Title* of. 
perly entitled; and therefore in an action at the suit of two, if the notice 
of justification and recognizance of bail ar^ at the suit of one only, the bail 
may be treated as a nullity : But it is no objection to the notice of justi- 
fication, that it states that two were added bail, when in point of fact one 
only was added In the King’s Bench, the notice of justificaHon should Contents of. 
regularly contain the chriHian and stirnames of the bail *, and also, in the 
case of added bail, their additions ^ ; but this docs not seem to be neces- 
sary, in the case of justifying bail already put in, whose additions must 
have been before inserted in the notice of bail ^ The same distinction 
Avas formerly observed in the Common Pleas : But, by a late rule of 
that court”, in every case wherein the same bail have been already put 
in, or wherein other bail are intended to be added to the original bail 
ptlt in, the names and descriptions, or name and description, pf such 
same original bail intended to justify, or added bail to be put in and 
justify, shall be inserted in every notice of such same or added bail to 
be justified, or to be put in and justified, pursuant to such notice ; and 
that in default thereof, in either of the cases aforesaid, no rule for the 
" allowance of such same or added bail shall be drawn up.” If the bail When ])ail put 
were put in before a commissioner, the notice should express that they 
will justify themselves by affidavit ^ : And, except where the defendant is 
a prisoner P, it cannot lie given by a new attorney, without an order for 
changing the attorney before employed “i. In the King’s Bench, when In K. B. 


• 8 Dowl. & Byl. 65. 
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InCP, 


When time ex- 
jiires on Mid- 
summer day, &c. 


In Kxclicrjucr. 


Of bail put in, 
in vacation, in 
K.B. 


In a P. 


flbatli^; bSr foi^ tte ^lOm^ Smdag 

"ani then jiotict^ inulfe be given on ^Sahiriujf But 

•Where otWr baU ai*e added to thosie already put ^u^^^ere^ttiiiat be^/^o d^ya' 
previous Notice of justiiicdtion^ one inclusive and the other exdu&dvc/ as 
Monday for Wednesday % or, if Sunday intervene, Saturday fdr Tuesday^ 
&c. In the Common Pleas, two days’ notice of juatiheation must be given; 
as well w]^erc the bdl already put in intend to justify, as in the case of 
added bail^. And Sunday is not reckoned a day for this purpose : there- 
fore, tiotice of added bail on Saturday for Holiday is not sufficient If 
the time alloWtd for justifying expire on a day in term, which happens to 
be Midsumwer day, or any other holyday when the court does not sit, the 
notice of justification, in the King’s Bench, should be for the day they 
ought to justify, to prevent an assignment of the bail bond ; and the bail 
may justify the ncj^t day a^ a matter of course®: but, in the Common 
Pleas, the notice to be given for the bail to justify on the following 
day 111 tile Exchequer, the clerk in court must sign all the proceed- 
ings : It is not sufficient that it be done by the attorney or agent * : 
Thercforei^iail in that court were not allowed to justify, when the notice 
of justification was signed by a person describing himself as the defend- 
ant’s agent, not being an attorney of the Exchequer, or clerk in court **. 
And a notice to justify ball ou a day on which the court sits in equity, is 
holden to be a bad notice K 

When bail above is put in, and exception entered in vacation, the de- 
fendant’s attorney, in the King’s Bench, must, within^/f>?/r days after the 
exception, give notice of justification of the same bail for the first day of 
the next term ; or the plaintiff may take an assignment of the bail bond*' : 
It is not necessary, however, that the bail should justify; the rule of 
court ^ requiring, that if the exception be entered in vacation, and notice 
thereof given, the bail put in, or other additioual bail, shall justify on the 
first day of the subsequent term : and therefore, where bail were excepted 
to in vacation, and the defendant gave four days notice of justification for 
the first day of the next term, but two days before that time gave notice 
of bail, the court of King’s Bench held, that the latter bail were 
entitled to justify ®. In the Common Pleas, notice of justification may be 
given at any time in vacation, so as there bo two days notice before the 
first day -of the next term " : And, in that court, two days notice of bail is 
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atjt^ lMglj!;^l€^fS||^ytl^illQ^^ lu Xn Exdiequer. 

this Ejtckequer, Avh^» an exoeptio«ria «f justifi- 

cation for %\^ Jirst day of the ensuing teup, must ho ^iven withijj^i/o?/r 
days after such exception ** ; and the bail cannot regularly justify at cham- 
bers in vacation^ without consent^ except in the case of a prispdfer 

The notice of jullification of bail, like’ the notice of putting it in must Service of notice 
be personally served, either upon the plaintiif's attorney, or upon some j*Jstificatioii. 
clerk or servant in his office®. And service of the notice of justification 
on the master of a house, in which tlic attorney had an office, is not suffi- 
cient^' unless some privity be sliewn to exist between them But if an 
attorney be not at diambcrs in office hours, service on a person witli whom 
his papers are directed to be left, is deemed sufficient e : and notice of jus- 
tification may be stuck up in the King’s Bench' office, for the plaintiff's 
attorney, who had no known place of residence or business K This notice 
must have been formerly served before ten o’clock at night, in the King's 
Bench ^ ; or fiine o'clock at night, in the Common Pleas K And, in the 
former court, it was holdcn, that an affidavit that the ofiicc door was shut, 
and the notice left there, before ten o’clock at nights would jiot suffice 
unless the plaintiff's attorney had afterwards acknowledged the receipt of 
it *" ; and that service of the notice of justification after ten o'cl$^k was 
bad, though the person on whom it was served read, or even retained it 
But where notice of bail was served in due time, by leaving it at the office 
of the plaintiff's attorney, who returned it the next day in a letter, saying 
that he should not accept the notice, because he had taken an assignment 
of the bail bond, but the letter did not state the time when the notice was 


received, this was deemed a sufficient acknowledgment to render the ser- 
vice of the notice cffectuiil And now, it is a rule in all the courts r, that 
every notice for justifying bail in person, shall be served before eleven 
o'clock in the forenoon of the day on which, according to the present prac- 
tice, such notice ought to be served ; except in case of an order of the 
court for further time, in which case it shall be sufficient to serve the no- 
tice before three o'clock in the afternoon of the day on which such order 
shall be granted : and in all the cases aforesaid, the affidavit of service 
shall specify the time of day at which such notice shall be served." This 
rule, however, does not seem to apply to country bail, who arc justified by 
affidaviL ^ 

* 2 Blac. Ucp. 1110. 100. 294. 
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No bail court 
in C. P. or Ex- 
chefiuer. 

Time of justify- 
ing bail, in K. £. 


Tb^ which 'Mi aadca ^4 jNiS«i4i #t^^ 

(isottiiiiOiily cUled the haH cou^,) ** dually beltlsate6>re of the 
^ Jud^s rf that court, in puitstiattce of the s^tute 6? Gei>- HI. c; 11. by 
which it is declared to be lawful for any oiic of-the jhdgee of the King's 
Bench,' when occasion shall so require, to sit apart f^m the other 
judges of the same court, in some place in or hear'lb Westmimter half, 
" for the business of adding and justifying special bail, in causda depend-* 
** ihg in the same court, whilst others of the judges are at the same time 
** proceeding in the dispatch of the other business of the same court in 
bank, in its usual place of sitting for that purpose in Westminster hall; 
and the proceedings so had by and before such one of the judges, so sit- 
ting apart for those purposes, are made as good and cdectual in the law^ 
to all intents and purposes, as if the same •were had before the court as- 
sembled and sitting as usual, in its ordinary place of sitting in West* 
** minMer hall** In the Common Pleas and Exchequer, there is no dis- 
tinct or sepiinite ct»uit for the justification of bail. 

It 1‘ornieriy a rule *, made in consequence of the obstruction of ac- 
' cess to Westminster h^all during Mr. Hastingx*s trial, that the court of 
King's Beach should sit in Serjeant* s Inn hall, every morning during 
term, from half past eight o'clock till ten, for the purpose of taking justi- 
ficatidds of bail, and hearing motions of course, and discharging insolvent 
debtors ; and that it should adjourn on Mondays, Fridays and Saturdays, 
from SerjeanVs Inn to Westininster hall, to transact the usual business, 
except the justifying of bail and discharging insolvent debtors, which bu- 
siness was directed to be transacted entirely at Serjeant* s Inn hall; and 
it was ordered, that the bail should attend before half past nine, and Uiat 
if they did not, they should not be permitted to justify. This rule was 
repealed by a subsequent one ordering, that the sittings of the court in 
Serjeant* s Inn hall, should be discontinued ; and that the business there 
transacted should be done hi the court of King's Bench at Westminster, 
where one of the judges would sit, during term-time, every morning at 
half past nine o'clock, for the purpose of taking the justification of bail, 
and discharging insolvent debtors ; and it was directed, that no bail should 
be permitted to justify after ten o'clock : And accordingly, when the bail 
court was established, Mr. Justice Bayley, sitting in that court, directed 
it to be understood in future, that bail intended for justification, must be 
in Westminster hall, by half past nine o’clpek in the morning ; and that if 
the bail were not ready, and the papers delivered to counsel by ten o'clock, 
no bail would be taken after that hour *=. When there are but few bail, 
it is necessary that they should be very punctual in the time of their at- 
tcndolice ; for if they ate not ready when the judge takes his scat, he will 
not wiilit for them till ten o’dock ; but when the bail arc numerous, the 
exact time ci their attendance is not so material : And, on the last day of 
testn, bail are still allowed to justify, as formerly, in full court, at its ris- 

^teo. in. K. B. he strictly attentled to. 

** Hi T« ^ Geo,in. K3. wMch risk \me ^ H. dO Geo. III. K. B. and see 1 Out 
dlrec<^ of 46 Geo., ill. K» B. to Hep. 1. (a), . 




it is » inCP. 

nt]e ^ that Wl flh«4 justMy ft tl^ t^itgM a«d at np ' 

odjet time;j«xcept *« thejast day of hsii# >iw> may- have been 

preheated from attending at the sitting of thd oourt, tcdiail be permitted to 
justify at the nting of the court.” And, in the £x(diequer». the junior In Exchoiuer, 
baron attends in court alone, a few minutes before ten o'clock, every morn- 
ing durii^ term, for the purpose of taking the justification of bail, and 
such motions as are merely of course ; and it is expected that all such 
matters should he then brought on> in order that they mjiy be disposed of 
before the court is full, that they may not interfere with the more im- 
portant business This, however, does not extend to the justification of 
bail by afiidavit *=. But no bail will be permitted to justify in person, un- 
less they arc in attendance, and counsel instructed, by half past ten o'clock 
at the latest 

The justification of bail is either . in person or 1>y affidavit When the Justification of 
Lvail arc put in before a judge in town, whethier by bill or original, they v^er"*pi’i7iii be- 
inust personallif appear in court; or, by consent®, before a judge at his f<>re a judge in 
chambers : and in onler to justify themselves, must swear that they are 
housekeepers, or freeholders, and, if more than two, that they respect- 
ively worth double the sum sworn to, or 1000/. beyond that sum, if it ex- 
ceed 1000/^., after all their debts arc paid, or over and above all debts or 
demands due from them to any person or persons whomsoever^; it not being 
sufiicient for bail to swear they are worth a certain sum, exclusive of their 
debts Bail put in before a commissioner must justify themselves in the How, when put 
same manner, where they live in London or Westminster, or within ten ^ 

miles thereof*: But where they live at a greater distance, they may be 
justified, without their personal attendance, by affidavit, duly taken before 
the commissioner, of their being housekeepers, &c. ^ ; and they may be so 
justified, though the defendant has been arrested in London, in a town 
cause * ; nor is it necessary that, in bail by afl5.davit, both the bail should 
justify l)efore the same commissioner The afiSdavit of justification must Affidavit of jus- 
statc the addition of the degree or mystery, as well as the names and places 
of residence of the bail ^ ; and it is usually annexed to the bail-piece, and 
a copy of it delivered to the plaintiff's attorney, at the time of giving him 
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Jo Exchequer* 


wH<^ seldom ha^pmis, the affidavit must ^ ]^;odll«^4li^d as 

a ju$tifiication> upqn no1ii(f^‘giv«xi ,ttereof> ond^^ftn i^darit of of 

sttcb notice. An affidavit that and JSsrand each of them/ were worth 
doable the snm sw(»rn to in the affidavit to hold to bail, exclusive of all 
debts duf to any other person, is sufficient \ And the affidavit of justifi- 
cation peed not be sworn before the same commissioner, as the affidavit of 
taking bail \ In the Excheqii0|r^ the affidavit of justification of coun- 
try bail ought to be taken before the bail commissioner; apd the affidavit 
of caption, before a commissioner for taking affidavits, or the baron to whom 
the bail is traiisnfitted 


Affidavit of ser-* 
vice of notice of 
justification. 


Justifying;, or 
opposing bail. 


When lie bail are to be justified in court, an affidavit must be made of 
the service of notice of Justification ; which should state the manner in 
which the notice of justification was served*^. And where the notice of 
justification was served, and affidavit of the service thereof made,' by differ- 
ent attoi^nio', ^riUiout a rule to change the former attorney, the bail were 
rejected ^ TIA affidavit should be properly entitled k : and is delivered 
to counsel in the King’s Bench, or a serjeant in the Common Pleas, with 
a brief or motion paper, indorsed ''to move to justify the within bail:” And 
at the time appointed by the notice of justification, they are allowed to jus- 
tify, if 'present, as a matter of course ; unless they are opposed by counsel 
viva vocCi or, if taken before a commissioner, upon cross affidavits^'. If 
bail are to be added, they ought to attend for the purpose, in the King’s 
Bench, before the judge goes into the bail court, otherwise they are them- 
selves delayed, and the business is impeded : and care should be taken, in 
actions by hillj to have the bail-piece in court, otherwise the bail cannot 
justify ^ : In actions by original, the filacer attends with liis hook. .And 
w'hen hail are opposed in two actions, they must be opposed in each sepa- 
rately In the King’s Bench, opposition to hail must be before justifica- 
tion ; and a mistake of counsel, in not opposing in time, will not be a 
ground for being afterwards permitted to examine them *. So, in the Com- 
mon Ple^is, if bail justify, without the observation of counsel instructed to 
oppose them, the court will not require tliem to come up again, and justify 
de fiovo 


iirwmh of op- The common grounds of opposing ])ail are first, that there is some de- 
Pef^ inball bail^piece. But whc|re the bail-piece was not entitled of the 

. pieee. court, or in the cause ", or it did not appear thereby, that the person before 

whom the bail was taken ^vas a commissioner ", time was given, in the 
King’s Bench, to amend the defect. And when bail has been put in by a 

* U Chit. Hep. 95.. * ^ Append. Chap. XU. § 31. 

Id, 91* ) 2 Chit. Rep. 83. 

1 M^Clel & y, UO. ^Jd,U, 
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® 4 Taunt. 666. 

* 2 dih- fop- 87. / • 1 ChiL Rep. 79. 



TtflUiej a mianoimer in the"bail^pi<iob tnaj knreflid^> if the bail be 
rightly named in the notice*. ^ 

Secondly, It is a good ground of opposition, that there is sotne defect in 
the mtice of hail ; which should truly and accurately describe the persons 
intended to justify, so that the plaintiff may not be misled : and therefore, 
where oneiof the bail was described as the housekeeper, and it turned out 
,that hisifether was really the occupier of the house, the bail court would 
not permit him to justify, nor grant time to add and justify axiOtH&r, with-, 
out an affidavit repelling all intention to mislead^. So, notice given of bail 
as put in before one judge, when in fact they were put in before another, 
is irregular ^ : And, in the King’s Bench, any material defect in* the notice 
of bail, as that it is not properly entitled or that it does not set forth with 
truth aM certainty, the names places of abode and degrees or mys- 
teries « of the bail, will be a good ground for opposing them ; provided it 
be verifii^ by affidavit, tliat the defendant’s attorney has not from that 
cause been able to find them, and make the requisite enquiries into their 
sufficiency : But where that is not the case, and there is no ground to sus- 
pect fraud, objections of this sort arc in general overruled, or the court will 
give time to correct them. ' ^ 

Thirdly, Bail may be opposed, on account of some defect in the form, or 
irregularity in the service, of fwiice of justification ; or in the ajtdavif of 
such service In the King’s Bench, we have seen the Christian and sur- 
names of the bail should regularly be inserted in the notice of justification, 
as well as in the notice of their being put in ^ : And it is a good ground of 
rejection, that one of the bail referred to in the notice,' as the bail put in 
before, is described by a different Christian name from that which was be- 
fore given him b But it is no ground for rejecting bail,;that the plaintiff’s 
and defendant’s names are transposed, in the notice of justification It is 
said, that the notice of justification ought to contain the addition of the 
bail”; but this, it is conceived, only applies to added hail ; for it seems 
that, in the King’s Bench, when the same bail are regularly put in and ex- 
cepted to, the defendant need not describe them in his notice of justifica- 
tion And where the notice of justification did not state the addition of 
the bail, but described him, contrary to the fact, as bail of whom notice had 
before been given, time was allowed to justify, on condition that the de- 
fendant should produce an affidavit that the error was accidental p. In the 
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of bail. 


In notice of jus.. 
tiOcatioiJ. 
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Cttennidn Plett»> we have seen ‘ that, by a late rule ef iburty the nuMes 
descdpthme of the cdginal^ or added^ bail mtiet in all eases be iii^etted in 
the notice of justification.- And bail by afiidavit were r^^oied in that eoutt, 
on the ground that one of them was described in the noti^ of JnstxfieBtkMi 
as J. M* generally, but in the affidavit of justification^ as J. Jtf. the 
younger K But, previously to the above rule, where bail hadi^lbeeg itds- 
named m the notice of justification, and ^vas swbm accordingly, die court 
of Common Pleas permitted him to justify, pn his. swearing tfest be had 
sufiicient property; it appearing that he had been foundf>by,the paitty in-, 
quiring after him, with reference to his becoming hfiil ^ : And the want of 
a description in the notice of justification of bail already put in, was hdden 
to be waived by the plaintiff's having excepted to them ; as he must have 
seen, when he entered hi|s exception in ^he filacer’s book, where the bail 
lived, so as to give him an opportunity of inquiring after them^* When 
there is a wrong chrlstiun name in the notice of justification, the biSl court 
will allow luv * to aioend and justify ® : And where, in the case of bail by 
affidavit, ruiines of the bail were omitted in the notice of justification, 
through the neglect of the attorney in the country, the court gave days' 
time to serve f^esh notice, there being no suggestion that the omission was 
" for the purpose of delay But the bail court will not allow time to cor- 

rect a misnomer, in the notice of justification of bail by kahem carpus 
In the King's Bench, .notice of justification by three bail, has been holden 
good ; though it is otherwise in the Common Pleas * : but notice that A. 

* B. and C., or two of them, will justify, is irregular And, in the latter 

court, special bail are allowed to justify, although they did not actually 
l)ecome bail, before the notice of their justification was delivered to the 
plaintiff 's attorney vor agent 

In service of It has been already shewn, in what manner the notice of justification 
should be served™ : and if the service of such notice, or the afiidavit thereof, 

davit of such be defective, the bail will be rejected ; unless time be asked by counsel to 

SCfVlCC ft 

rectify the mistake, which is in general granted, on condition of putting 
the plaintijBT in the same situation as he would have l)een in, if the mistake 
Kad not happened. Indeed, this h quite a matter of course, if the bail be 
not opposed, and the objectimi arise from a mere mistake or clerical error, 
as where the afildavit of service is not properly entitled And where there 
were two difilerent notices of justification, one being of added bail, and the 
affidavit of service did not designate w^hich of the notices had been served 
on the plaintiff's attorney, it was holden, that the affidavit was defect! ve> 
and must be amended and re-swom, before the bail could justify*^. An 
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affiidiivit liow^aveiTi of the service of notice, of justification; whejmin the dc« 
ponent !«w described by mistake as agent for the phmtiff, instead of the 
liras allowed to pass conditionally, provided, before the rule for 
allowance should be drawn up, a fresh affidavit was filed, in which the mis^ 
take should be corrected \ 

JRourthlj^, When bail are taken before a commissioner, they may be op- 
posed, on account of a defect in the qffiiiavU of caption, or justification : 
And an affidavit of justification, stating the names and places' of iresidenoe, 
of the bail, without the addition Of their degree, has been deemed insuffi- 
cient ^ ; but time was allowed to amend the affidavit ** : And the like in- 
dulgence was given^ where one of the bail was named Lh^d, with a double 
LI in the notice of bail, and Loyd with a single L in the affidavit of justi- 
fication*^. In the King’s Bfiiich^*^ where the sam^..peTSOns are bail in more 
actions tjbau one, it is sufficient for them to swear, in the affidavit of jus- 
tificatioiifin each action, that they are worth double the amount of the sum 
sworn to in that action, after payment of all their just debts ** ; but, in the 
Common Pleas, t*ach affidavit ought to state, that they are worth double 
the amount of the debts, in all the actions wherein they offer to become 
Imil ® ; unless where actions are brought against different parties, on the 
same bill of exchange or promissory note And, in the Exchequer, where 
one indorser had become bail for another, on the same bill, and both qf 
them were also bail in other actions, the court held, that they ought to 
swear themselves worth double the sum sworn to, over and above all their 
just debts, and the sums for which they had justified in the other actions; 
mid the bail, who was an indorser, should also have iilcluded in his affi- 
davit, the amount of the bill on which tlie action was brought An 
affidavit of the caption, or justification of country bail must state, in the 
jurats the names of all the deponents ^ and the place at which it was 

sworn * ; but time will be allowed to amend the defect It is said, how- 

♦ 

ever, that on bail by affidavit, time will not be given to amend a mistake 
in the jurat, occasioned by the error of the commissioner in the country, 
unless the defendant produce an affidavit of merits ^ : And it is a rule, in 
these coses, that the defendant’s attorney must pay the costs of the amend- 
ment. 

Fifthly, It is a good ground for opposing bail, that he is a peer of the 
realm, or member of the house of commons * ; or an attorney, or attorney's 
clerk * ; or a sheriff’s officer, or bailiff, or other person concerned in the 
execution of process ^ And where one of tlie bail was an attorney, the 
bail court refused time to add and justify another ; holding, that the de- 

* 1 Chit. Hepw 496. (ff). ^ 3 Price, S6). and see 1 Chit. Rep. 306* 

Id. 293. («)• 

' Id. 495, 6* 11 Price, 609. 

** Per Grose, J. afier referring to the ^ 1 Chit. Rep, 10. 496. and sec id* 496. 
Maatejr, M. 42 Geo. III. K.B. 1 Chit. Rep. (c). 7 Price, 662. 

306. Jt g Dowl. & Ryl 362. and see 2 Chit. 

* 3 Bos. & Pul. 39. , Rep. 83, (o), 

' 7 Taunt, 824. 1 Moore, 29. S. C. and * 247. 

see 1 Chiu Rep. 306. (a). 
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or sberiir s of- 
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digtit fo ^ 

Btii;ati^fttiotiley dr hfe detk/i<?^hdVfe sdeh ^ ttSk^ fe ai'feil, though 
he not in general allowed to jUrtify t auft ttU attirfhdy n^ho 'hud not 
practised for aria? years, has been permitted to justify as bail'**. So, the 
husband of a defendant, who had married after die arrest, and belbre the 
return of the writ, has been allowed tb be boil^* ' ^ 


lademnified by 
defendant’s at- 
torney, &c. 


Objection to bail, 
that they are 
not houses 
kee|>ers, or frec- 
hoklcrs, in K. B. 


lnC.R 


Sixthly, It is a rule in the G>mmon Pleas ^ and has become tSb settled 
practice of 'the King’s Bench that ^^no person slinll be permitted to jus- 
tify liimself as good and sufficient ba^, if he shall have ' been indbmnilied 
for so doing, by the attorney concerned for the defendant.” Under fliis 
rule, the court of Common Pleas rejected bail, who had received a verbal 
promise of indemnity from the defendant’s attorney ; though they allowed 
the defendant time to put in fresh bail ^ : In the King’s Bench, bail ivas 
rejected, where he was to receive a commission on the amount fot which he 
proposed to justify And where it appeared, after bail had' justified, 
that money Hn<i o given to one of them for his trouble and loss of time 
in coming :ip lo justify, the court/ though they did not set aside the al- 
lowance of bail, imposed terms upon the defendant, of producing an af- 
fidavit of merits, bringing the sum sworn to into court, and taking sliort 
notice of trial K But it is no objection to bail, that they arc indemnified 
by the sheriff’s officer or a third person *. 

Seventhly, One of the principaL objections to bail is, that they are not 
housekeepers, or freeholders And bail cannot justify as a housekeeper, 
in respect of a house which he has taken, if prevented from obtaining 
possession by a death in the femily of the former tenant “ ; or who has 
ceased to be a house-keeper, since he agreed to become bail ® : nor the oc- 
cupier of a tap connected with a tavern, the licence being taken out in the 
name of the tavern-keeper p ; nor the occupier, under a lease of every 
room in a house except one, which is reserved for his landlord, who pays 
the taxes ^ : a!so, bail ^vas rejected, who had rented a house, and underlet 
the same to another, who paid the taxes, and let the first floor to the bail ; 
but the landlord refusing to accept the undertenant, the rent for the whole 
house was paid by the latter to the bail, who paid it over to the landlord >■. 
If the bail however are housekeepers, the rent of their houses is immaterial, 
though it be under ien pounds ** ) nor is it necessary that they should have 
been assessed to the poor*s rate^; though bail have been rejected, for not 
paying arrears of kitig*s taxes In the Common Pleas, the court allowed 
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a to mi hi» 

p^rt^, W^nossf tbei»j^ 

imd%;tliem jQi^tly> and his paTtnei* rasidad in the bwse, though he 
lodged himself at a considerable distance therefrom?: A»d a per- 
son ha^i taken a house^ occupied by several tenants , or lodgers^ from one 
of whom he had received rent, he was holden to be qualided to justify , as 
hail, although lie had not occupied the house himself ^ The plaintiff also, 
in that coutt, may waive the qualification of the bail being housekeepers, 
dec. ill which case they only swear. In justifying, to the amount of their 
property In the Exchequer, a person employed by the commissioners In Exchequer, 
in the repair of water-works, who was allowed a house to live in during 
the period of his employment, for which he paid no rent or taxes, was per- 
mitted to justify as bail But a person living in lodgings in London^ 
was not allowed to justify as bail, although he was a housekeeper in Scoi^ 
land Where a bail has ceased to be a housekeeper, at the time he comes Time to M 
up to justify, the bail court will give time to add and justify another in justify, 
his stead ^ : but where notice had been given of bail, one of whom was 
notoriously not a liousckeeper, and had refused to become bail on tliat 
ground, after he had agreed to do so, the bail court refused time to add 
and justify another c. 

Eighthly, It is a good objection to the sufficiency of bail, that they are Forinsufliclency 
not respectively worth double the amount of the sum sworn to, or one 
ihoumnd pounds beyond that sum, if it exceed one thoumnd pounds, after 
payment of all their debts. To this head may be referred bankrupts, who Bankrupts, and 
have not obtained their certificates \ or such as have been twice bankrupts, 
and not paid^;^l5ee?i shillings in tlic pound under the second commission 
and insolvent debtors, discharged under the general insolvent act, who 
arc not allowed to be bail, until they have paid all their debts And 
a bail who had been recently a bankrupt, was not permitted to justify, 
although he swore that he liad since acquired property, by tlic bounty of 
his friends, to the requisite amount \ So, where one of the bail admitted 
on examination that he was a certificated bankrupt, but liad since been ar- 
rested, and could not remember how often, but admitted that it was at 
least six times, the court rejected both, and would not grant further time 
to add and justify other bail And a bail was not permitted to justify, 
who had recently been bankrupt, and obtained his certificate, but did not 
know whether his estate had paid any dividend ” ; or who could not say 
whether, during the interval between his bankruptcy and certificate, he 
had or had not justified as bail But bankruptcy is not of itself an ob- 
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standing bills. 
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verge of court, 
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- Foreigners, 
when allowed to 
be bail* and 
nou 


th*^ pitffy has obtd^ ' his- aSuii Ah 

debtor^ diAiiiharged under l^e insolvent xha^ be bail; after he has paid 
all bis debts K 

A bail has also been rejected, on the gr<mn^ of insudiciency', who 
admitted that he had been bail before, but did not know' in jnany 
actions, or for what sums or swore, that he did" not know Whether he 
had been arrested or not, during the space of two years ** ; or who bad suf- 
fered his father to receive parodiial relief*, or his children to be in the 
Workhouse, without assigning a sudicient reason^; or because his name 
was on the books of the Kihg^s Bench jprison as a prisoner, and the action, 
though supersedeable, was not actually superseded ff. And it seems, that 
when the court orders the bail to submit their property to inspection, in 
order to ascertain its sufficiency to enable them to justify, the plaintiff 
may cause it to be appraised by a broker But it is no objection to bail, 
that he had been^ transported thirty years before \ And it seems, that 
the circumstaneeV of not knowing the defendant, being only a mark of 
suspicion, may ex.plained away K So, it is no objection to bail, that 
they are liable as indorsers of the bill of exchange on which the action u 
hl^oifght 1. But it is said to be a general rule, that so long as there are 
outstanding dishonoured bills which are not renewed, nor the right of 
proceeding upon them suspended, a person liable thereon cannot justify as 
bail And a bail was rejected, who had been bail to the sheriff in a 
former action, and not excepted to, it appearing that his property Was not 
sufficient for both actions ® ; though time was allowed to add and justify 
another bail , It has been doubted, iu the Common Pleas, whether it is 
a sufficient objection to bail, that he lives within the verge of the court ® ; 
but it seeAis that this, without other suspicious circumstances, such as his 
being much in debt and the like, is not sufficient In the case of bail 
by affidavit, they will not be allowed to justify, if an affidavit be produced 
on the part of the plaintiff, that they have declared themselves to be in- 
sufficient 

^ Ninthly, Foreigners, it seems, are not admitted to be bail, merely in 
respect of property izAronef, which is not liable to the process of the court ^ ; 
though it has been said, that merely having no property in England, is 
not' of itself a sufficient objection, without other auxiliary circumstances* : 
And where one of the bail was a Portuguese, a!!nd oamed a ship, which 

* 1 Chit. Hop. 9^ but see iiof. 8. 
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bad two, years before traded between Imdmi and Boirtvgf^, and was 

then gene to, Cadiz> whence she was expected to retur&r and was 

sured in London y the court of King's Bench permitted the bail to jue- 

tify, alth(^pgh he did not swear to any effects in Englfind^* So, bail Bail, having 

liaye been allowed to justify, in respect of property consisting partly of ® ^ * 

cash, and partly of a freehold house at Gibraltar And the distinction 

seems to be between forei^nersy British sul^ecis resident in this country : 

The former are not allowed to justify, in respect of property abroad ; but 
with regard to the latter, it is said that the circumstance of their not 
having property in this country^ subject to the process of the court, con- 
stitutes no objection to their becoming bail ^ 

Lastly, it is a rule in the King's Bench, that wliencver two or more Costs, on two 
notices of justification of bail shall have been given, before the notice on 
which bail shall appear to justify, no bail shall be permitted to justify, hi k. B. 
wthout first paying, or securing to the satisfaction of the plaintiff, his at- 
torney or agent, the reasonable costs incurred by . such prior notices, 
although the names of the persons intended to justify, or any of tlieni, 
may not have been changed, and whether the bail mentioned in any such 
prior notices shall not have appeared, or sliall have been rejected Prior 
to tlie above rule, which docs not apply to country bail ®, the costs of the 
former oppositions were not allowed, although there had been three notices 
of justification, where one of the notices was merely of bail put in fur the 
purpose of a render^. And where, upon the removal of a cause by habeas^ 
corpus from an inferior court, ik?'C€ notices were given of the same bail, to 
justify in vacation, before different judges, and the plaintiff had incurred 
the expense of three oppositions, the bail court held that, on their appear- 
ing to justify upon fourth notice, they had no authority to compel the pay- 
ment of the costs incurred in consequence of the former notices ; though 
it might be the subject of an application to the court, against the attorney, 
for vexatious proceedings In the Common Pleas, bail were not permit- In C. 1\ 
ted to justify, till the costs of a former opposition were paid to the 
plaintiff, though the defendant was in custody But if bail are bp- 
posed and rejected, and the defendant is surrendered on the next day, he 
may in that court justify new bs^l, without payuig the colts of the former 
opposition K And where the defendant refused to move that his bail might 

® Colson V. Carhord^t T. 22 Geo. III. K. &, Aid. 559. 2 Chit- llep. 376. 1 Dowl. & 

B. and see the case of Wehford^s bail, M, 57 Ryl. 196. and see 1 Chit. j.iep,658. S Barn. 
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JSaplqf, J. But the cases upon this sulgect ^ 1 Chit Hep. 658. (a), 

being eontradictoiy, it must not (he ob- ® Jd.44, And see id. 80. where, on an ap 
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ow 

till they hful-paid ccrtoiJi thecoun 
on their own >;motioa ^ In the Exchequer, ^ too general descriptioti of 
bail, although suflicient ground for opposing their justification, is not of 
itself enough to call upon the court to fix the defendant with costs of 
the opposition at the time ; but the consideration of costs will be re^^ed 
till the bail Justify 

If the bail do not attend to justify at the time appointed, and no fur* 
ther time be given, they are said to be out of court But fdither time is 
sometimes given, on the motion ey suggestion of counsel, either to justify 
the same bail, or to add and justify others. And it is a rule, in the 
King’s Bench that when a motion is made for further time to justify 
bail, it must be supported by an affidavit of the special fa^ alleged in ex- 
cuse of the bail not attending at the time mentioned in the notice of jus- 
tification ; or, in case further time be given upon suggestion of counsel, 
then the bail shall . not be permitted afterwards to justify, unless, at the 
given time, «*wth an affidavit be produced as b<*fore described.*' The affi- 
davit in such should state, in the King's Bench, that the persons not 
attending had consented to become bail, and were believed to be compe- 
tent to justify ® ; but that for some reason they had not been able to at- 
tend, or that the reason of their non-attendance is unknown ; in the latter 
cgse, it is not unusual fur the judge in the bail court to suspend giving 
time, till an affidavit satisfactorily explaining the non-attendance, has been 
laid before him And when the court granted indulgence for a particu- 
lar day, to add and justify hail, and tlie party do not attend on that day, 
he cannot justify on a subsequent one, so as to prevent proceedings on the 
bail bond, or against the sheriff, for any previous default, without a fresh 
rule fur that purpose In the Common Pleas, where bail were put in in 
lime, but did not come to justify pursuant to notice, and the defendant’s 
attoTXii^y gave a new notice for the next day, the court in one case per- 
mitted the bdil to justify, on payment of the costs of tlic iSirst attendance 
But subsequent cases it seems, that nothing but the act of God, 
sucm air sudden illness, or some unforeseen accident, of a scriouk nature, 
will be deemed a sufficient excuse for the non-attcndancc of the bail, or 
a good ground allowing time to substi ^ c other per^ns in tlieir stead 
When an error or defect ’s discove|p in the bail-piece, or notice 
of bail, or in the notice of justification or service thereof, or in the affi- 
davit of such se^rvice, the court, we have seen \ will give time to amend, 
or rectify the proceedings: And time' is frequently granted for rectifying 

• 7 Taunt. 47. S IVIarslu 305. S. C. ^ Id, 42. 

•>11 Price, .379. Andseeftirtlier, as to tlie M*€i>rmicky, FtndgtTt M, 33 Geo. III. 
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® 7 Mod. 30. I Croinp. 8 Ed. 64. and * 8 Moore. 208, Id, 378. 1 Bing. 359. 
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^ I C|it* 282, 2 Chit. Rep. 82, Ap* ' 492. (a), Ante^ 265, 6. 
pend. Chap^Xn. § ^ 265, 6, 7. 
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cbnutfjrvttftduTitSi of the (B^ptfon Hat of bail ; as 

omits to liame all tho A6pomntn*, or don^its ahy inter- 
lineatjonor erasuro^ or^, in the case of an illiterate person^ docs not notice 
that the ai^avit was read to the deponent^ and that he seemed perfectly 
to unidetstand its contents^ and wrote his signature in the presence of the 
commissioners *. But the court, in these cases, will sometimes require an 
affidavit of merits \ So, when bail are prevented from justifying, by 
circumstances 'happening ctfter they were put in, as by their subWquent 
bankruptcy S or insolvency or by their leaving given up housekeeping 
&c* the court will in general allow further time to add and justify other 
bail And, in the Common Pleas, when the court give time to one of 
the bail to justify before a judge at chambers in vacation, a judge's sum- 
mons for further time, returnable before the original time has expired, 
operates as a stay of proceedings «. But when bail offer themselves, and 
are rejected on account of some personal insufficiency, existing at tlie time 
they were put in, as by their being then attornies bankrupts or insolvent 
debtors, or by their not l)eing then housekeepers &c. the court will seldom 
allow time to add and justify others * : And it is a rule never to allow 
time to justify bail in error”*, or on a habeas corptts^, on account of the 
delay, except in case of unavoidable accident, such as the unexjiected ill- 
ness of the bail ” ; or where they are prevented from coming up, by any > 
misconduct of the opposite party If the plaintiff, on the other hand, 
has been taken by surprise, not expecting that the bail intended to come 
up to justify *1, or the bail on examination give evasive answers ^ or the 
account given by them of their sufficiency is suspicious •, the bail court 
will in general give the plaintiff further time to inquire into their charac- 
ter and circumstances : And when the plaintiff has been allowed time for 
that purpose, the defendant is at liberty to put in fresh bail But, in 
the case of bail by affidavit, where time was given to answer an affidavit 
on the part of the jAaintiff, that the bail was a prisoner for debt ; the court 
held, that the defendant could not give notice of and justify fresh bail, be- 
fore the affidavit was answered **. A judge will not interfere with another 


27 ®'' 


When bail are 
prevented from 
jHistifying, by 
subsequent cir- 
cumstances. 


On account of 
pre-existing in- 
suflicienev. 


Bail in error, or 
on habeas corpus. 


Further time for 
plnintifl' to in- 
quire into suffi- 
ciency of bail. 


Putting in fresh 
bail thereon. 


Judge’s order. 


* 1 Chit. Rep. 495. (n), and see 2 Chit, 
Rep. 92. 1 1 Pricey 509. 

2 Chit, Rep. 83. (n). and see 2 Dowl. ^ 
& Ryl. 862. Ante, 267. 

' 1 Chit. Rep. 11. 


Rep. 2. (5), 

“* Per Bayley, J. E. 56 Geo. III. K. B. 
I Chit. Rep. 76. (a), but see 1 DowL & 
Ryl. 9. , 

" 1 Chit. Rep. 76. (a), but see 8 Taunt. 


^ Id, 3. 

^ Id, 6. and see id, 88. 288. 310. Ante, 
268, 9. 

^ 1 Chit. Rep. 2. (5). Ante, 258. 

« 6 Taunt. 240. 

** 1 Chit. Rep. 8. Ante, 247. 267. 

> Id, 3. Ante, 247, 269, 70. 

^ Id, 7. and see uL 88. 144. Ante, 268, 
9. but see 1 Chit. Rep. 288. 316. 

‘ Per Cur. T. 24 Geo. Ill, K, B. 1 Cbit, 


126. Ante, 260. 

® 2 Chit. Rep. 107. Afite, 272. 

P 1 Dowl. & RyL 8., 

** I Chit, Rep. 259. ami see 2 Chit. Rep. 
98. Ante, 264. 

^ 1 Chit. Rep, 354. (o), 

• M 309. (a). 

* Id. 354. (a). 2 Chit. Rep. 84. S. C. 
“Id. 354. 


VOL. I. 


T 




for fur* 
st^ time. 

Modes of opftos* 
‘ ing bftiL 
By personal exa« 
mination. 


Foreigner, how 
sworn anti exa- 
mined. 

What questions 
may be disked, in 
opposing baiU 


(’>pposing bail, 
by affidavit. 


Commitment of' 
tail, for prevari- 
rnfion. 

JHinishment of, 
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jii^n for tmiQ And a naistoke ia 

time to justify bail on b, wrong day, is immaterial ^ 

The bail may be opposed^ either by their personal examination or by 
affidavit- When the former method is adopted, the counae^should en- 
deavour, by a rigid examination, to obtain from the bail an acknowledge- 
ment of their real situation. When the latter mode is pursued, an 
davit should be produced, disclosing such facts as will convince the court, 
that there has been some irregularity or defect id^the proceedii^, or that 
the bail are incapable of fulfilling their engagement. A foreigner may 
be sworn and examined by an interpreter \ And, in opposing bail, they 
may be ^sked any questions respecting their qualifications as housekeepers, 
&c. and the nature and amount of their property, to the extent of the sum 
for which they are required to be answerable, but no further ; and ques- 
tions are not allowed to be asked, which will unnecessarily expose the cir- 
cumstances of the Imil, or of other persons. But where one of the 
bail wasiv^ked- w’Octlierihe had not stcMxl in the pillory for perjurif, which 
question was objected to as tending to criminate him, the court overruled 
tlie objection, saying there was no impropriety in the question, as the an- 
swer could not subject him to any punisliment ; and the bail admitting 
the fact, he was of course rejected‘s. In opposing bail by affidavit^ 
the affidavit must be put in and read, before they are examined ; as it is 
a settled rulb, that an affidavit impugning their sufficiency cannot be read, 
or the substance stated to the court, after any questions have been asked 
them It must set forth the particular objection intended to be relied 
oil, with certainty and precision ; merely suggesting matters of report and 
general opinion, \vithout alleging any particular fact, from which a dis- 
tinct inference of iiieompetency can be collected, will be of no avail 
Affidavits containing general statements of slanderous matter, injurious 
to the character of the bail, cannot be received b And, in the Common 
Pleas, if the justification of bail by affidavit be opposed by another affida- 
vit, stating the insolvency of one of the bail, the court will not allow the 
matters of the latter affidavit to be answered 

When the bail, on cross examination, are guilty of gross prevarication, 
they may be committed to the custody of the marshal \ or to Newgate b 
for a contempt of the court ; and if they forswear themselves, they may be 
indicted for perjury But the court of Common Pleas will not set aside 
the justification of bail, on account of perjury subsequently discovered, but 
will leave the party to his indictment for perjury *. Where a man Avho 
had offered himself as bail confessed, on being examined by the court, that 
he had forsworn himself, he was presently suljudged to be committed to 
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and to' stand upoi^ the piUcnTi with a papoi^ n^tioning the caluse; 
Ufa. “ fiw false bail,'’ and io bei}rottght into the ciourts of King's Bench, 
Contmon Pleas and Exchequer ; aitid this, upon his confession, was re- 
corded in sOotirt, without other proceedings against him And, where 
bail hod assumed feigned names, the court of Common Pleas ordered them 
and the attorney to be set in the pillory Also, by the statute 21 Jac. 
I. c. 26. 2- ^Mf any person shall acknowledge or procure to be acknow- 

lodged, any recognizance or bail, in the name of another person, not 
privy or consenting to the same ; or (by the statute 4 & 6 W. & M. c. 
4. § 4.) before a commissioner, shall represent or ‘personate another per- 
son, whereby he may be liable to the payment of any debt or damages ; 
he shall, oh conviction, suffer death as a felon, without benefit of 
clergy.* ** ’ And, where bail had been personated, the court of King’s 
Bench made the attorney pay costs to the plaintiff, and to the personated 
bail, and procure good bail, besides setting aside the execution that had 
iwssuod against the personated bail *■. But the courts will not vacate the 
proceedings against the party personated, until the offender be convicted ; 
nor can a conviction take place, until the bail-piece be filed 

When bail are opposed, they are either rejected, or allowed by the court, 
unless further time be given to justify, or inquire into their circumstances^: 
And bail may be rejected, after having been permitted to pass, before the 
rule of allowance is drawn up, if sufficient cause be shewn, ,as that they 
were afterwards rejected in another action s. The rejection of one bail 
is a rejection of both : therefore, where one bail only had been rejected, 
and notice was given of adding and justifying another,' the cemrt held, 
that the original notice was a nullity, and that there should have been a 
fresli notice of putting in and justifying dc novo^*. And, when bail are 
rejected, the plaintiff is at liberty to take an assignment of the bail bond, 
or proceed against the sheriff by attachment for not bringing in the body ; 
unless further time be given to add and justify other bail. But bail who 
have been rejected are still competent to render tlie defendant, in the 
King's Bench, so long as they remain on the bail-piece * ; though it is 
otherwise in the Common Pleas, where they must enter into a fresh re- 
cognizance, before they Ciin render the defendant To detcqjt frauds by 
hired ba^ offering themselves to justify, after they have been rejected in 
other actions, a book is kept by the master in the King’s Bench ; in which 
names and descriptions of rejected bail are entered : And it is an es- 
tablished rule, that if bail has been once rejected, and entered in the 
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, Setting aside. 
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mastet's book, the circumstances imder which the rejection tiobk plae^^ 
cannot, on a subsequent occasion, be inquired into ; and consequently, the 
party afterwards continues incompetent to become bail *. So, bail were 
rejected in the King's Bencb> it appearing that one of them badi been be-» 
fere rejected in the Palace court *». And where bail, of whom notice had 
boon given, having been rejected in another cause 5n the day in which 
they were intended to justify, were not offered for j\istification, according to 
the notice ; and on the next day, the defendant applied for time to add and 
justify, and to stay proceedings against the bail below^* the bdl Odnrt held 
that this could not be done, in the absence of the plaintiff, who was un- 
apprized of the motion ^ The general rule, however, that bail once re- 
jected^ are ahvays rejected, must be understood to apply "^'only to cases 
where they have been rejected for insufficiency of property, or' other good 
cause ; and therefore, where bail had been rejected on a Hfiilrmer occasion, 
merely |ih llu' ground of their having been indemnified by the defendant's 
attorney, the^ wor** ^dlowed t(v justify 

^>*6 allotvcdi a rule or order of allowance sliould be drawn up, 
with the clerk of the rules in the King's Bench‘d, or secondaries in the 
Common Pleas ^ and a copy of it served on the plaintiff's attorney, or on 
the plaintiff ^ himself, if he has not appointed an attorney ; And where a 
plaintiff siilid in person, and his residence was unknown to the defendant, 
and his servant refused to disclose it, the court of Common Pleas ordered, 
that the affixing a copy of the rule of allowance, and of that order, in the 
prothonotaries* office, should be deemed good service The rule of al- 
lowance, in the King's Bench, must be served on the plaintiff's attorney, 
even though he has opposed the justification of bail ^ ; or though the bail 
justified after opposition of counsel, in the presence of the plaintiff's at- 
torney i . and if it be not served, he may take an assignment of the bail 
bond*^, or proceed by attacliment against the sheriff^. When bail justify 
at chambers by consent, the practice of the court requires that the de- 
fendant should serve a rule for their allowance, or at least give notice that 
they have justified And where a bail described himself as having pro- 
perty to a great amount, and the court directed an inquiry, which the 
bail eluded by running away, they would not permit the rule of allowance 
to be entitled of the term he came up to justify, but discharged the ap- 
plication with costs If bail has been improperly allowed, the court, wc 
have seen will set aside the rule of allowance : And, in the King's 
Bench, it is a good ground for setting aside the allowance of bail, that they 
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.D5:ere afterwards rejected in other causes ®. ‘ And a rule for the dlowance 
of bail was discharged with costs, to 'te paid by the defendant, on an af- 
fidavit that the bail had perjured himself on his justification, ^n swearing 
that an action in which he had been bail, had been compromised K It 
also seems, that the justification of bail may be set aside in that court, 
under circumstances of gross imposition and fraud, on the part of the 
bail ; and where the defendant’s attorney is privy to their misconduct, 
the court will make hfin pay the costs of the application But if the * 
bail haiiT© sworn to a false account of their property, without the privity of 
the defendant or his attorney, the plaintiff it seems has no other remedy 
than by indictment for perjury®; though if the plaintijff can by any 
means conncol the defendant, or his attorney, with the false swearing of 
the bail, the court will punish them ; and they have the means to do so, 
for the one is^ja suitor, and the other the officer of the court ®. 

After service of the rule or order of allowance, the bail-piece, in the Filing bail-piece, 
King’s Bench, should be obtained from the judge s chambers, ijad filed 
with the master ; which should regularly be done the same ternvi^ which 
they were allowed^; And in filing the bail in that court, it should be ob- Of what term, 
served, that every bail taken on or before the continuance day, is a bail, 
and to be filed of the prcccdhig term ; and every bail taken after the con- 
tinuance day, is a bail, and to be filed of the subsequent term’!?: and it is 
said, that where new bail arc added to other bail taken on or before tlio 
continuance day, the new bail shall be taken and filed as of that term in 
which the first bail was put in\ But although bail, when added and jus- 
tified in vacation, are filed as of the preceding term, yet bail acknowledged 
and justified in a subsequent term are not so filed, even when substituted 
for other bail put in of the preceding term 

The bail-piece being filed in the King's Bench, or bail perfected in the Entry of recog- 
Common Pleas, an entry should be made of the recognizance on a roll, 
called the recognizance roll ; which should be docketed and carried into 
the treasury chamber : And this^ should regularly be done, before any pro- 
ceedings arc had against the bail * ; or at least before they arc called upon 
to plead; for otherwise they may plead nul iiel record: and if the re- 
cognizance roll be not carried in till afterwards, it seems that they may 
withdraw their plea, and the plaintiff must pay the costs of it In the In K. B. 
King’s Bench, the recognizance of bail by bill is entered by the plaintiff’s 
attorney, after the declaration, with a memorandum of the term it is of ; 
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but by mgiml, it is entered by ufter a rasital uf the proeeiB*- 

And in this courts the course is always to enter it as taken in courts though 
it be actually taken by a judge in his ehaniber ^ ch* by a commissioner in 
the country ; neither is it a record till And if> in a Joint action 

against two defendants^ the recognizance of bail b| entered by mistake as 
in an action against one only^ and the plai^iff, two writs of scire 
facias against the bail^ and nihil returned to them^ sign judgment against 
the bail^ and take out execution^ the court will set aside the Judgment and 
execution for irregularity In the Common Pleas^ the lilahirt^^ters the 
reeognizance on the roll^^ and dockets it : And in 'th^ coUft^ when it is 
taken by a judge in his chamber, or by a commissioner in the country, it 
may be entered specially ; it being a record immediately uponi^^the first 
caption, and binds the lands, before it is filed at Westminster ®. Where 
the plaintiff was called by a wrong name in the recognizance roll, the 
court would not rectify the mistake, but gave judgment for the defendants, 
on an isiftue /vv/ record^* So, they would not amend a clerical error, 
in the of the plaintiff's name in the recognizance, without the 

consent of the baib^^ : And where an original capias was issued into a 
county palatine, and the defendant was arrested and put in'bail as upon 
a testatum^ which was entered in Middlesex, and a declaration was after- 
wards delivered, in which the venue was laid in Lincolnshire, the court 
refused to interfere, after a considerable length of time, at the instance of 
the bail, by ordering the entry of the recognizance to be made conformable 
to the facts of the case **. But, in scire facias against hail, if there be a 
failure of record, through a misprision of the officer, the court will permit 
the entry of the recognizance to be amended And, in a subsequent case, 
the entry was amended, at the instance of the bail, where the plaintiff's 
name had been mis-stated 

Such arc the means of putting in and perfecting bail above, when the 
defendant is at large, in order to prevent an assignment of the bail-bond, 
or proceedings against the sheriff. Bail above may also be put in and per- 
fected, at any time pending the action, where the defendant is in custodtf 
of the sheriff, or of the marshal of the King's Bench, or warden of the 
Fleet prison. And it may even be put in, for liberating the defendant, 
after final judgment against him, and before he is charged in execution^; 
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on a writ of errw being brought^ which is a supersedeas o{ exe- 
cixtion^ he aiust lie in custody until it be determined. Bnt bail who have 
rendered the defendant in their, discharge^ cannot afterwards justify^ so as 
to release him from imprisonment^ without entering into a fresh bail- 
piece *. A doubt having arisen^ whether a prisoner could be bailed in 
vacation, it was enacted by the statute 43 Geo. III. c. 46. § 6. that if 
any defendant shall be taken> detained or charged in custody^ at the 
suit of any person of persons^ upon mesne process issuing out of any of^ 
his m^{eittty’s courts of record at Westminster or Dublin, and shall be 
imprisoned . or detained thereon after the return of such process, it shall 
‘‘ and may be lawful for such defendant, in vacation time only; and upon 
“ due xibticc thereof given to the attorney for the plaintiff or plaintiffs 
in such process, to put in and justify bail, before any one of the 
justices or barons of the court out of wliich such process shall have 
issued ; who may, if he shaU think fit, thereupon order a rule to issue 
for the allowance of such bail, and may further order such defendant to 
** be discharged out of custody, by writ of supersedeas or otherwise, ac- 
** cording to the practice of such court, in like manner as the same is and 
may be drtne by an order of court in term time.” This statute only 
applies to arrests on 7nesne i)roccss, issuing out of the superior courts ; 
but it seems that an habeas corpus, for the removal of a cause from an in- 
ferior court, is considered as mesne process To discharge a defendant 
out of custody on this statute, bail above must be put iu before a judge S 
and notice there(»f given to the plaintiff’s attorney, and that tlie bail will 
justify themselves on a certain day, at a judge’s chambers ; and an af- 
fidavit made of the service of such notice : and when the bail have jus- 
tified, the judge will grant hisy/o^ ® for a rule to be drawn up for their 
allowance, and for the discharge of the defendant, if in custody of the 
marshal, or for a writ of supersedeas to issue, if in custody of the sheriff, 
or warden of the Fleet prison ; and thereupon a rule being drawn up by 
the clerk of the rules in the King’s Bench or secondaries in the Common 
Pleas and a writ of supersedeas ^ issued when necessary, and delivered 
to the sheriff or warden, the defendant will be discharged out of custody 
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ceiBts recovei^j it>rireiid^ lijb b^ 

tW liiatihal of die King* ** 6 Bench, oi*'ftwien of the Fieei pdtm^: oii4 
therelB^, if the plaihtijf declare in due^ thn^ the ef ttction ex-^ 

pressed in the process arid affidavit to-i^d ;t^ and proceed thereon 
to judgment against the defendant, Whe&^ byt^nfsssion, mm sum infar-^ 
maius, ornihil dicit, or on demiurer, nul Ud record, <^Werdict, the bail 
arc in general liable to pay the condemnation money, or render the de<* 
fendant* « 

In the King's Bench, the ancient course of the court was, that if a man 
became bail for another upon a latitat. See, innriy sum of moneyy however 
trifling, he was bail for him in all actions brought by the sanHS '|fti£htirir, 
during the same term, w^ the sums ever so great To rectify tliis ex- 
traordinary practice, a rule was made, that if the jdaintiff should declare 
against the defendant, upon any bail by him put in, for a greater sum 
than was expressed in the process upon which the defendant was arrested, 
then the biu’i put iit sliould not be chargeable in that action^. Still, 
however^ tlir bail y»*ei'e liable to all actions, wherein the plaintiff declared 
for and recovei*ed a less sum than was expressed in the process*^; and 
where he declared for and recovered a greater the bail ^ere totally 
discharged®. At length it was resolved, that as on the one hand, there 
ivas no colour to subject the bail to more than they were bound in, let the 
plaintiff's demand be ever so mncli more ; so, on the other hand, there 
was no reason why the plaintiff should suffer by his moderation in taking 
bail ; but tlie recognizance should be considered as an agreement to pay to 
the extent of the sum sworn to and costs, or render the defendant And 
accordingly it^^is now settled, in the King's Bench, that where the plaintiff 
declares for or recovers a greater sum than is expressed in the process 
upon which he declares, the bail shall not be discharged ; but be liable for 
so much as is sworn to, and indorsed on the process, or for any less sum, 
which the plaintiff in such action shall recover e, together with the costs of 
the original action And tlicrc is no distinction in practice, between ac- 
tions commenced by hill and by original writ ; but the court, in either 
case, will enter an ejconerelur on the bail-piece, on payment of the sum 
sworn to and costs, though less than the sum acknowledged to be due *. 
The bail, however, are not lialiie to pay the costs of l^writ of error ^ ; nor 
is the plaintiff entitled to levy equitable costs, out of the penalty of the 
recognizance *. In the Common Pleas, caA df the bail is separately liable 
for the sum recovered, to the full extent of the penalty of the recognizance. 
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being double the amount of the aum eworu toi or indoreed ott tlie writ vah 
der a judge's order ^ But the bail are not liable> in that court> to the 
payment of interest on the sut^Tefovered^ subsequent to the judgment V 
And although bail, having render^ the defendant, instigate him to vexa- 
tious attempts to obtain his »discharga. under an insolvent act, that court 
will not compel them to pay the OostS of -the plaintiff's resisting those at- 
tempts®. In the Exchequer it is a rule^ that upon a recognizance of In Exchequer, 
bail, in any action brought in that court, the bail therein are not jointly or ' 
severally liable in such action, for more in %he wbfole than the amount of 
the sum sworn to in the afhjdavit of the cause of action, together with the 
costsiodiudi action, unless any proceeding be had upon their recognizance, 
in which case tjhey will also be subject to such Either costs as they are by 
law liable to.” 

The bail to the action are discharged, by performing the condition of Means of dis- 
the recognizance, or by some matter operating in excuse of performance : 1^*^- 

and the condition of the recognizance is performed, either by paying the 
debt, or damages, and costs for which the bail are liable, or (which is 
more usual,) by rendering the defendant to the custody of the marshal of 
the King's Bench, or warden of the Fleet prison. 

In treating of the render in discharge of bail, it may be proper to con- By render, 
aider by whom, or what bail, the render may be made, with the time and 
manner of making it. The render may be made not only by the bail put By what bail 
in by the defendant himself, but also by such as are put in by the sheriff, 
or his bail, fur their own indemnity ®. And, on an exception to bail, if no- By bail excited 
tice be given of other bail, only one of whom justifies, and the names of tif^dilg, 
the former still remain on the bail-piece, the first bail may render the 
principal, in the King's Bench Even bail who have been rejected have 
ill that court been holden, so long as they remain on the bail-piece, com- 
petent to make a surrender R : And where one bail only had justified, and 
time had been refused by the court to justify another, the court held the 
render sufficient \ In the Common Pleas, when bail ubove were excepted In C. 1'. 
to an could not justify themselves, they^were formerly considered as no 
bail, and therefore could not have rendered the defendant to prison ; but 
other fresh bail might have been put in, and before any cjfiception taken 
to them, they rniglit^havc surrendered liim to prison in discharge of them- 
selves * ; And it is now holden, that bail who have been rejected may enter 
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At time. 


Before return of 
writ. 

After exception, 
and before Justi- 
ftcatiou, Ac. 


After regular 
time for Justifi- 
cation expired, 
in K. B. 


In C. P- 


for the 

But bail surreptitiously put in are uot alfolved to tender ^him ' 

* The defondaUt havliiig put in bail, m^y render himself; or b^ taken and 
rendered in their discharge, at any time pending the action; or after 
jud^ent for the plaintiff, and before the return of the . capias ad 
satisfati^adum, or even after such return, and*" before the expiration 
of the time allowed for that purpose, by the indulgence of the court. 
Bail above> we have seen may be put in before the return of. |he writ, 
for the purpose of rendering the defendant ; and it is not necessary, in 
either court, for the bail to justify, in order to render, even after they are 
excepted to, or though the sheriff has been ruled to bring in the,%ddy **, or 
the plaintiff has taken assignment of the bail bond ^ .. The render of 
, the defendant is deemed equivalent to perfecting baiK: And, in the King's 


Bencli, the sheriff is not liable to an attachment, when the defendant is 
rendered at any time before the expiration of the day allowed for bringing 
in the bcxly '' <>r even after the rule for bringing it in is expired^ : And 
tbe^bail to tlic sheriff are entitled, in that court, to the benefit of a render 
made without justifying, after the regular time of justification is expired, 
so as to stay the proceedings against them on the bail bond, upon payment 
of costs*. But where the defendant was rendered after the time for put- 
ting in bail had expired, but within the further time allowed him for that 
purpose by the indulgence of the court, it was holden that the render was 
out of time, and that an attachment issued after notice thereof was regu- 
lar, and could not be set asid^, %vithout an affidavit of merits And 
where the rule for the allowance of bail was discharged, on account of per- 
jury in one of the bail, and, pending the motion for setting aside the al- 
lowance, the defendant was rendered, the court of King's Bench held, that 
the plaintiff might notwithstanding proceed on the bail bond b In the 
Commoir ^^leas, where the sheriff had suffered a person who had been ar- 
rested to go at large, without taking a bail bond, the court would not 
allow him to render^ the defendant, after an action commenced against him 

, * 1 Taunt. 163.]ier jKm/A, jC Imp. C. P. 1S7. 
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ftor m hejmd js^ Jbeea fulbir.to tfftiucii Ibe Tmt, <)r ^ 

indtebody^lmforntbeaetioiioami^^ . , 

Aft^ judgment^ it was sfnci^tly th^ iBonrse tf the coni^ wt to adlow a After ju^ent» 
render, subsequently to the return of non est invmlus to a mjAas ad mtis^ by «ciir« 

faciendum\ But great mischief resulted fK)m this practice; for the /«»«• 
plaintiff would sue out a capias returnable the next dhy, so that the bail 
had little or no time to bring in the body®: To remedy which, when the 
plaintiff proceeded by scire facias, the judges indulged the l^il so far, as ^ 
to permit them to render the body, upon the return of the first scire fa^ 
cias, if the Cflpifltf were retmnuable de die in diem^; but if it were return- 
able tbe/|iext term, the bail were strictly holden to render the principal by 
the return of it Popham Ch. J. extended thi^ indulgence still farther ; 
and permitted the bail to render any time before the return *of the second 
scire facias, or upon the return, sedente curid This practice, however, 
appears to have been disallowed by lord Coke^: but it was soon after re- 
vived, in the time of Croke Ch. J. ^ : and accordingly, it is now fully set- 
tled, that in the King’s Bench, the render may be made at any time be- 
fore the rising of the court, on the return day of the second scire facias, 
or of the fir^t, when scire feci is returned, by hiU^; or by original in that 
court, as well as in the Commo^ Pleas, at any time before the rising of 
the court on the appearance day, or quarto die post of the return, of the 
second scire facias^, or of the first, where scire feci is returned*, and not 
after Before the return of the capias ad saiisfqcicndum, the render is When matter of 
a matter of right, and may be pleaded ' But afterwards it is allowed by favour, 

the grace and favour of the courts®, and iiot-CiT debito justitice; for the 
condition of the recognizaneq ' is broken, upon the return of non est in-* 
ventus to the capias: and therefore a subsequent render cannot be pleaded ^ ; 
tliough, if made in time, the bail may be relieved by motion p. If the 
bail, at any time after the return of the capias, render the principal at a 
Judge’s chambers, and he be committed to a tipstaff, from whom he es- 
capes or is rescued, that Avill not be & good render ; for the courts will 
not suffer the plaintiff to be ^prejudiced, by their indulgence to the bail. 


When the plaintiff proceeds by actiou of debt on the recognizance, the 
render may be made, in the King’s Bench, by the space of eight entire days. 
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OF #FfilCIAII^ ttASSi* 


the reeogni- 
;£ancef in K. B. 


In C. P. 


In Exchequer. 


Enlarging time 
for reniioring 
principal. 


in fill! next after the return of the i&tiiat, or ; other process ageinst 
the bail and an intervening is to be reckoned as one of the 

days allowed for rendering the defendant K If there be not the full 
number of days in the same terin> they miust be made up in the following 
one : And if an action be brought here against bail^ on a recognizance 
taken in the Common Pleas^ they have the samie time allowed them for 
rendering the principal^ as if the recognizance had been taken in this 
court*’. Where an action was commenced^ and afterwards discontinued^ 
and then the bail reniered the principal before the bringing of a new ac- 
tion^ the court held the render to be good^ it h^ing before the return of the 
process in this suit ; and it was the fault of the plaintiff not to begin right 
at first So, where the plaintiff sued the bail on their recognizance, who 
did not render the principal within eight days, and then the plaintiff died, 
and his executors brought another action against the bail, it \vas ruled 
that the bail had eight days from the return of the process in the second 
action, to ren h:r principal ®. In the Common Pleas, the render must 
be made before the rising of the court on the quarto die post of the re- 
turn of the process ^ ; w’hicli must be served on the hoilfour days at least 
before the return \ And in that court, they arc allowed the same time 
for rendering the defendant on an attachment of privilege, as on a common 
capias ^ And if a bail be served with process on his recognizance, and 
die before the quarto die post, and fresh process issue against his executors, 
they have until the quarto die post of the return of the second writ, to 
surrender the principal In the Exchequer, only four days are allowed 
the bail to surrender their principal, when the plaintiff proceeds by sub^ 
paeua though e^hl days are allowed, when the, proceeding is by quo 
minus In calculating the four ejays, one is reckoned inclusive, and the 
other exclusive^. And if an action be brought in this court, against bail, 
upon their recognizance entered ’nto in the King’s Bench, they must ren- 
der their principal^ as if the recognizance had been taken in the Exche- 
quer 

It was not formerly usual for the courts to enlarge the time for bail to 
surrender their principal : And, ip one case p, the court of King's Bench 
refused to enlarge it, on an affidavit that the principal could not be re- 
moved, without endangering his life ; and in another S on the ground of 
the unwarrantable arrest and detention of thi^ principal by a foreign 
enemy. So, they refused tp enlarge the time for the bail to render their 
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principal^ on an affidavit that he waa a lunaiicj it not appearing that he 
was In such a state as to occasion any immediate peril of life^ eitlier to ^ 
himself or those about him **. But in a later case time was allowed for 
the bail to surrender their principal where, the latter being in custody 
under the process of another court, it appeared, on the return made to a 
habeas corpus issued by the bail in order to render him, that he could not 
be removed out of such custody> without danger to his life, and that such 
impossibility still continued. And where the return to a writ of latitat 
stated, that the defendant was insane^ and could not'' be removed without 
great danger, and continued so till the return of the writ, the court refused 
an attachment against the sheriff®. So, where the principal has become 
bankrupt, the courts will enlarge the time for surrendering him, till after 
he has finished his last examination \ So, where the defendant was in 
the crimintil custody of the court of King's Bench for a conspiracy, the 
court of Common Picas, though they would not take him out of such cus- 
tody, enlarged the time for the bail to render him in their discharge ®. 

And time has been enlarged, in tlie Exchequer, for the bail to surrender 
their principal, till a week after the expiration of the term of his imprison- 
ment in a county gaol, under a conviction^^ and sentence for a misdemea- 
nour The court of King's Bencfi, however, will not grant a rule for 
that purpose, unless it be sworn that the application is made by the bail 

Wlien the defendant is at large^, he may come and render himself, or Render, how 
be taken and rendered by his bail, either in court, if sitting, or before a f”njant 
judge at his chambers ; and the court or judge will make out a committituri la>^ge. 
or minute of the render * and commitment and cause^the defendant to 
be sent therewith, in custody of a tip-staff, to the King's Bench or Fleet 
prison ^ When bail above are put in, the principal is supposed to be de- 
livered into their custody by the court ™ ; as evident from the language 
of the bail-piece, fi^hich states him to be delivered to bail, &c. : and it is 
said, that they have their principal always in a string, which they may 
pull whenever they please, and render him in their discharge The hail 
may also take their principal on a Sunday, in order to render him ® ; and 
they may even take him, during his examination before commissioners of 
bankrupt p, or going to a court of justice 9. So, they may justify entering 
the house of a third person, in which the principal resides, the outer dwr 
being open, in order to, seejc after, for the purpose of rendering him, al- 
though the principal was nht in the house at the time When the prin- 
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Entiy of state 
of cause, in 
K.B. 


Practice, in 

C.P. 


When defendant 
is in custody, on 
civil process. 


of the bdl, it is sutil; litest him ; 

fist Oonnot depute their right of custody to another, without the de- 
fe^dautV consent in writing, till he be rendered • ; but it has been deter- 
inined> that a third person may assist the hail in tdhing their principal, 
and may la^vfuUy detain him, although the bail do nilf continue present 
A render iriay be made by the party himself^ wthout an attorney : and it 
is not necessary that the defendant should be taken to a judge's chambers, 
for the purpose of rendering him in discharge of his bail, unless he desire 
it ^ I nor that a comnUtitur should be entered, when a principal is rendered 
in discharge of his bail, but the bail may enter an exoneretur,^ and be dis- 
charged^* In the King’s Bench it is a rule, that “under every commit- 
ment riiould be entered the state of the cause, at the time of the render : 
If before declaration, the mm sworn to on the arrest ; but if after declara- 
tion, these words should be added, declaratimi ^filed of delivered," isme, or 
interlocutory judgment signed, as the case is^: If Mter final judgment in 
debt, the dehi in*d domtges; in other cases, the quantum of the damages^.*" 
In the Common Pleas, the fijacer attends with his book, at the judge's 
chambers, and takes the render':, And lyhere it was made on the last day, 
the court ordered the hoiir of the day, or true time of the defendant’s sur- 
render,' to be entered by the filacer, in order that it might appear whether 
the surrender was^'^ade Igefore or after the rising df the court 
When the defendant is i^ custody on civil process, there must be a habeas 
corpus cum causd for bringing him Op, in ordet to render him in discharge 
of his bail. This writ may bfj issued in term or vacati6n, returnable m- 
mediati and the judge will, on the defenchmt’s being brought up, either 
commit hingl to the custody of the marslial in the Kiiig^s Bench, or warden 
of the Fleet, in the Common Plcds and lifxchequer, or remand him to his 
former custody. In genenfl?, when the cro^^o is not concerned, the court 
•will commit the defendant tojdie custody of the* marshal, or warden : But 
where on ifiapressed man, not being liable to be taken out of the king’s ser- 
vice, by any process, other thati for some criipinal n^atter, was brought up 
by the keeper of the Sapoy,^ be surrendered jn discharge of his bail, the 
court of King’s Bench fir^l: committed^bim to the custody of ^e marshal, 
and then ordered him to be delivered the keeper of if\& Savoy; 

which was done^ and an exmeretur entjpred^on the Imib-piece K A ceriio^ 
rari will not lie, to reipove the record of 4“judginWt pbtained against a 
defendant in the county palatine of Durham, for the purpose of enabling 
his bail to render him in the King’s £euch, though he be a prisoner for 
debt in the custody of the marshal h 
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m on, ^ .th$ pourt of On i^rimioaUc- 

King's Bpnch will in some cases grant a Aaie^s corpus ad suijickfidum, for 
bringing him up; as where he is in custody under a charge of felony*, or 
of obtaining money under false pretences ^ or has been committed to prison 
by commissioners of bankrupt, f(»r not answering questions to their satis- 
faction*’. .The habeas corpus^ in these cases, mu^t be issued ou the croam 
side of the court of King’s Bench ; on which side also must be taken out 
the subsequent rSle for the defendant’s surrender Jn the action, his cc»m- 
xnitment pro Jbrmd to the marshal, and his recommitment to his fomiier 
custody, charged with the several matters against him ^ : And under this 
writ, the court will remand him to his foriper custody ®. But if a defend- 
ant be ill the criminal custody of the court of King’s Bench, the court of 
Common Pleas will not take him out of such custody, in order' to surren- 
der him in discharge of his bail though, if the imprisonment in such 
case were only tempojary, the court would it seems relieve the bail, by 
enlarging the time for surrendering the principal, until after the time of 
his imprisonment has expired 

When the crom} is concerned, i^hc courts will not, in general, change When crown is 
the custody^ witliout the express consent of its ofticers ^ : Though where a 
defendant, being charged in custody upon aii extent or information^ or for 
a cofdempi in not payi^ the king’s debt, is brought up to the court of 
King’s Bench on a habeas corpus, to l>e surrendered in discharge of his 
bail, and it appears that the civil action in which he was bailed was com- 
menced before the^ other proceedings, and the cohrt are satisfied that it is 
for a just debt, and the application really made l^y the bail, they will com- 
mit him, as their prisoner, to the custody of the marshal : Fot> by the 2o 
£dw. III. stat. 5. c. 19. the kinjj's debtors shall not be protected from 

the proceedings of their otl¥:r creditors agaitist them The attorney 
general, however, may have a habeas corpus, to rcmhiid the defendant K 
In the CJoinmon Pleas, where A. was arrested an J held to bail in a civil 
action, after which an extent issued agamst him at the suit of the crown, 
and he was theSreu|)on committed to the custody of the^sherifis of London; 
on an application Co the court by ^Jie bail for relief it was holden, Ist, that 
the bail were not eh titled to enter an exhmretur qn the bail-piece ; 2dly, 
the crown having refused its consent to the defendant's being surrendered, 
unless he should be imidcdiately remanded to the cuj^tody^ of the marshal, 
that this court would have no authority so tqi remand him, after he had 
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Affidavit of ser- 
vice of notice, 
in K. 13. 


Unnecessary, in 
C.P. 

Bvoneretur on 
UH-^nece, In 


OF 

bei^il.^guiT^dered to the warden of the Fleet ; and Sdly^ that the bail could 
liOt surrender the defendant habeas coi^pus, as a matter of right, with^ 
but the consent of the crown*: But the court expressed their readiness to 
give the bail time for surfender^g^ the defendant 

The defendant being rend,ered> ifO/ice thereof should be given, without 
delay, to the plaintiff's attorney ; td the end that the plaintiff, if he think 
proper, xngyeharg^ the defendant in execution, or at least that he may not 
be at any further trouble or expense in. proceeding against the bail. If the 
plaintiff therefore, through want of notice, continue to proceed against the 
bail, though this will not vitiate the render, yet they shall not be rfl^ieved 
until they have paid the charges But the notice need not be given before 
the rising of the court, on the day of render^ : And if the principal be 
surrendered |ti time, but the bail omit to give regular notice of it to the 
plaintiff, in consequence of which he proceeds upon the bail bond, or 
against the sheriff, the bail may apply to set aside thf proceedings, on pay- 
ment of opsts,- even ^ftcr the execution levied, and the money is in the 
sheriff's hands® A&cr due notice of the render of the principal, the 
plaintiff still proceeded against one of bail, in an action of debt on the 
^recognizance, because no offer was maae to pay the costs in the suit 
against him, nb!r any rule obtained to stay proceedings on payment of 
costs ; and the court of King's Bench^ held the 8i|^|i^uent proceedings to 
be irregular, being contrary to the rule of 7Vini 1 Ann, wdiich declares 
that on such notice of render, all further proceeiUngstjagainst the bail shall 
cease Injthe King's Bench, an affidavit' is required to be made of the 
service of notice of render® ; but 'this seems to be only for the purpose of 
getting the bail-pipce from the judge s chambers, and not necessary in order 
to make the render complete, so as to c|ischarge the bail below, and prevent 
an attachment against..the sheriff k : Therefore, an attachment issued after 
notice of render, biit before affidavit thereof, is irregular, in the King's 

Bench ^ ; and, in the Common Pleas, an affidavit of the service of notice 

^ . 

of render is altogether unnecessary K 

The next step to be taken, in order to discharge the bail, in the King's 
Bench, is to enter an exoneretur on the bail-piece : to effect which, the 
bail-piece, if not already got, should be obtained from the judge's cham- 
bers, and a certldcate ^ from the prison, that the defendant is in custody. 
These being carried to the master,^he will enter an exmereiur on the bail- 
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|)iebe> yhibh lAouId' then be filed with the signer 6f the writs; for if the 
llaiUpiece be filed without an exmeretur, theii^bail remain liable^ though the 
demandant l)e actually in prison*. Yet, wh^e the bail-piece has been pre- 
viously delivered out to be filed, to the*pMhtiff*s attorney, who neglects to 
file it, he cannot proceed against the^^Wfl; 'for want of aj;^ exoneretur ^ 
And where the render is in other respects r^nlar, the court will not order 
an eXoneretur to be entered on the bail-piece, upon paying the costs that 
have accrued subsequent ; to the tender®. In the Common Pleas, the 
exoncretur is entered in the filacer’s book, on making the render at the 
judgc’s'chambers And where judgment having been entered up against 
a defendant in thjB Common Plea$, he brought a Writ of error in the 
King’s Bench, v^ere the judgment was affirmed, and afterwar^ brought 
a writ of error in the House of Lords, and pending such writ surrendered 
himself in discharge of his bail to the King's Bench prison ; the court of 
Common Pleas held, lliat the Imil were entitled to have an exoneretur en- 
tered on the iKiil-piece ; as the recognizance of bail still remained in that 
court, where the action was originally commenced ; and that the defendant 
having been rendered to the,Kin^|pBeiich prison, the terms of the recog- 
nizance could not be complied with, as that court would not allow him to 
be delivered up or trrg^ferred to any other custody ®. It was formerly 
usual to make an enttfW the render in the marshars book, kept in the 
King’s Bench office ^ ; but this is now holden to be unnecessary s : the 
practice being, when the Imil bring the defendant to the judge’s chambers 
to be rendered, for the judge temiake out a ernmniititur, which-iii delivered, 
together with the prisoner, io tV' tipstaff, who carries him to the King’a 
Bench prison, and there delivers the prisoner, with the commit tiiur, to the 
marshal or his officer ** ; and it is the duty of the clerk of the papers there, 
to make an entry in the marshal’s book K 

The bail to the action are excused from the j)^rfoTmance of the condi- 
tion of the recognizance, by the act of God, as by the death of the princi- 
pal before the return of the capias ad satisfacie^idum ; or by act of lam, 
as by his being made a peer of the realm, or meinher of the house of 
commons, or becoming bankrupt and obtaining his certificiite, or being 
discharged under an insolvent debtors* act, or by his being under sentence 
of transportation, or impressed into the king’s service, or sent out of the 
kingdom under the alien act, &c. ; or by act or default of the plaintiff, as 
by his not proceeding in the action in due time, or proper manner, oy by 
his taking a cognovit, and giving time thereby to the principal, without 
the consent of the bail 
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the the return m m 

a w Iwj^Tiilefiir t)« few «w MubiiW from 

ttof reefl^ieanee ; But if tjbe death happen after the ;rctiim of the 
caj)ms ud s»&ifucknduni, zxtd before it is iiledi the bail aVe fixed And 
4he «»)urts, we have seen ^ will not^discharge them, on the ground of the 
tmamiy of their principal ; although a eommission of lunacy mdijr have is- 
sued, under which he has been found a lunatic. In like manner, if the 
defendant be made a •peer of the realm «, or member of the house of com- 


Bankriiptoy, or mons OF become 6a«/frwp< and obtain his certificate ®, or be discharged 
i^IsdSttcu under an insolvent debtors* act &c. at any time before the bail fixed, 
thcjjr are in consequence discharged : And, in any of thip above cases, tlie 
courts, on.iu^qtioii, will order an exonerclur to be cnjtcrcd bn the bail<^iece, 
or in the filacer’s book. 


When anti how 
dischai^ged, by 
bankruptcy and 
certificate of 
principal, in 

K. B. & c. r. 


lu Exchequer* 


Wlicn not dis- 
in 


When the defendant has become bankrupt and obtained his certificate, 
before the expiration of the time allowed to the baih by the indulgence of 
the court, l<-# sun'etaJering him, that is, (when the plaintiff proceeds by 
scire faci.r^i,) \jciotf the rising of the court on the return day of the second 
.yciVc facias^ y or of the first, \vlien|j|^irc feel is returned, by hiU in 
tlie King’s Bench ; or by ori^nal in that court, as well as in the Com- 
mon Pleas, before the rising of the court on the appearance day, or quarto 
die post of the return of the second scire facias, bif of the first, when scire 
feci is returned ** ; or, when the plaintiff proceeds by action of debt on the 
rexjoguizance in the King’s Bench, within the space of eight entire days 
in full term next after the return of the latiidt or other process against 
the bail *, or, in the Common Pleas, before the rising of the court on the 
quarto die post of the return of the process ^ ; the court on motion, sup- 
ported by an affidavit of the facts, will order an exojieretur to be entered 
on the bail-piece by biU, or in the filacer’s book by original b And, in 
the Exchequer, proceedings were stayed in an actjion against bail, and an 
cxonereiiir ordered to be entered on the bail-piece, after the defendant had 
obtained Iiis certificate, on payment of the costs of the action, and of the 
application ; although the recognisance had been entered into for his dis- 
charge out of custody, after final judgment, and tlie certificate had not 
been allowed by the chancellor, till after the expiration of the time stipu- 
lated for making tlie render But the court of Common Pleas would 
not relieve the bail of a bankrupt who were fixed after the appearance day. 
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In what casea 
court willf or 
will not, grant 
relief. 


' ' 0 #’"^ 

rffe p0$i of theretaifn 

betwo^ si^ature of the tehfc^t -s' lie ,01^ and 

the cohimissioaors, and the time of kl^ ^IJbvv^mce bjr &e Xii^d«<Jihp^or ». 

And^ in that courts n^hcre an action wa^ com][pence|i|^ and l&b defendant 
became bankrupt and obtained his ccytiticate, and" afterwards jlertnilted 
judgment to be signed for want of a plea> after which the plaintiff proi 
ceeded against the bail, the court of Comipon Pleas Would not relieve 
the bail on motion \ And it seems that in such case, they could in no 
way take advantage of the bankruptcy and certificate 

The eburt of King's Bench would not relieve the. bail, on the ground 
that the debt was eontracted while the defendant was resident in a foreign 
country, and before he. became a bankrupt by the laws of that country, 
though he might have obtained his certiQcate there And where the de- 
fendant became bankrupt, before the statute 49 Geo. III. c. 121. § 14. 
and the plaintiff proved his debt under the commission, but did not other- 
wise proceed under it, the court held that the bail were liable ; though 
the plaintiff had lain by two years before he brought his scire facias 
against them**. But now, since t^e making of the above statute, if a 
plaintiff, after judgment obtained, prove his debt under a commission of 
bankrupt sued out against the defendant, and also proceed against the 
bail, the latter arc thereby entitled to their discharge ; and the court on 
motion will order an exonereiur to be entered on the bail-piece ®. Bail to 
the sheriff however, we have seen were not considered as sureties, or 
liable for the debt of a bankrupt, within the meaning of the statute 49 
Geo. III. c. 121. § 8. And therefore, where such bail, being fixed %vith 
the debt and having paid it, sued the principal and obtained judgment, 
after a commission of bankrupt had issued against him, but before he had 
obtained his certificate, and after he had obtained it the bail in the second 
action applied to be exonerated, on the ground that the plaintiffs, the bail 
in the original action, might prove their debt under the commission, by 
virtue of the last-mentioned statute, the court of Common Pleas refused to 
interfere in a summary way, but left the bail to their writ of audita qne* 
rela^ ; upon which the bail rendered the defendant, and the court, on a 
subsequent application, refused to discharge him K But this case is now 
provided for ; and the bail to the sheriff, having paid the debt, or part of 
it in discharge of the whole, are entitled to relief under the commission, 
by the statute 6 Geo. IV. c. 16. § 52. 

The bail cannot plead the bankruptcy and certificate of their principal. Mode of relief, 
in their own discharge ; but must apply to the court on that ground, to 
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Wlien principal 
is under sen- 
tence of trans- 
portation. 
Impressed. 


Sent abroad, 
under aVi^n act, 


bf ifclicived on motion^ And fonnerlyi if tlie iiftd BotSoIttti? 

'I^krupt and obtained bis certificate, before tbe ftaif the Wfe- 

tbod was, for the bail to surrender him; and then for the defondaht to 
jipply to be discharged, upon an affidavit, stating his having become bahk-^ 
rnpt since the cause of action arose, and obtained a certificate of his con- 
formity under the commission K But of late, when a bankrupt is clearly 
entitled to his dis^rge, the court on motion, or a jiidge on summons, to 
avoid citpuity, have ordered an exonereiur to be entered on the bail-piece; 
or in the filacer's book, without the form of a regular surrender by his 
bail And the court of King's Bench will relieve the bail on' inotion, 
without directing an issue to try the fact of the bankrupt’s being a trader ; 
the certificate, by the statute (» Geo. IV. c. 16^^. being made suffi-* 
cient evidence of the trading, &c. ® But the court of Common ^leas 
would not exonerate the bail, upon the defendant's having Iwicomc bank-> 
rupt and obtained his certificate, without giving the plaintiff an opportu- 
nity of trying*, by 0. issue, whether tlie certificate Were fairly obtained 
If the bail do nol; apply to enter an exonereiur on the bail-piece, till after 
proceedings have been had against them, they can only be relieved on pay-' 
ment of costs 

Where the defendant was under sentence of transportation for a felony, 
the court permitted an exonereiur to be entered on the bail-piece **. St), 
where the defendant being a seaman, and having been bolden to bail on 
mesne process, for a debt under 20/., was impressed into the king's ser- 
vice, the court, on application of the bail, ordered an exonereiur to be en- 
tered *. So, whilst the alien act ^ remained in force, if a defendant had 
been sent out of the kingdom under that act, the court of King's Bench 
would have ordered the bail bond to be delivered up to be cancelled ^ or 
permitted the bail above to enter an exonereiur ; unless they were indem- 
nified, or had money in their hands bejonging to the defendant, sufficient 
to answer the plaintiff's demand But where the defendant was in cus- 
tody under a charge of murder committed in Ireland, where a bill was 
found by the grand jury against him, and application had been made to 
the secretary state, to send him over there, in order to take his trial ; 
the court of King's Bench, though they granted a habeas corpus to bring 
him up, in order that he might be surrendered by his bail®, would not, 
without an actual surrender, allow an exonereiur to be entered on the baiil- 
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. or ^ 

'.{fece 8o, tyheire the defendant was' in custody-i^rf a niessenger under an 
order of the secretary of state, for the purpose of being wnt out of the 
kingdom by virtue of the alien act \ the court of King's Bench refused to 
issue a habeas corpus, on the application of his bail, to bring him up, that 
they might render him in their own discharge, on ac(;ount of the public 
inconvenience, and of the probable risk of his passage, which had bden 
taken in a ship immediately about to siiil to his destined port : and they 
also refused, while he was still in the kingdom, and might possibly be set ^ 
at large again, to enter an exoncretvr on the bail-piece ; but they said that 
they would remember that the situation of the bail was without any fault 
of theirs, if any proceedings were taken £^inst them in the meantime *■. 

The general rule by which the courts are governed, in the exercise of General rule, as 
an equitable interference in these cases, is said, to be this : that wherever ^hen^disclHirgeti 
by the act of the law, a total impossibility or temporary impracticability by act of law, 
to render a defendant has been occasioned, the courts will relieve the bail 
from the unforeseen consequences of having become bound for a party 
whose condition has been so changed, by operation of law, as to put it out 
of their power to perform the alternative of their obligation, without any 
default, laches, or possible collusion on their part The practical modes Practical mode* 
of relief which the courts have adopted for that purpose, are these three : 
first, in cases of total impossibility, it is effected by ordering an exoncrc- 
lur to be entered upon the bail-piece, on motion for that purpose ; or, in 
the case of bail below, that the bail bond be delivered uj) to be cancelled 
That mode is consistent with the jurisdiction of all the three courts. A 
second mode, (which is necessarily confined to the court of King's Bench ^,) 
has been, in cases of temporary impracticability arising from the defend- 
ant being, at the time when he should be rendered, in legal criminal cus- 
tody, by ordering him to be brought up by habeas corpus , in order that he 
may be formally rendered in discharge of his bail. A third mode is, by 
the courts enlarging the time for' making the render: This also is within 
the power, and may be resorted to by all the courts^. And the short re- 
sult of all the determinations seems to be, that wherever the court cannot 
absolutely exonerate the bail, and, either from the constitution of the court 
itself or the circumstances of the particular case, cannot enable them at 
once to make a formal render, they will, in all practicable cases of a tem- 
porary impossibility occasioned by act of law, and even perhaps in other 
cases under special circumstances, enlarge the time for making the render, 
in order to give the bail an opportunity of rendering their principal, as 
soon as it shall be in their power to do so'^. 

It remains to be considered, in what cases the bail are excused from the 
performance of the condition of their recognizance, by the act or default of 
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tween affidavit 
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RecoTery under 
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When not dis- 
charged* 


or lipfiOliD SAi%. 

th& If the phiintiff do Mi declare i^nst the defendant in due 

time, so that the cause is out of court ^ his bail are dbclmrged* And it 
ae^s, that where there has l^cn a great and unneoes^Ty delay in pro- 
ceeding to trial, the bail may be relieved, on theif ewns^Ht^tion ; though 
the court will not discharge them, at the instance of the defendant \ So, 
where the plaintiff declares by (original, in the King's Bench, in a different 
county .from that where the action is brought, his bail are discharged : 
But itt ethe King's Bench by hilly or in the Common Pleas the declaring 
in a different county from that in which the writ issued, is not deemed a 
waiver of hail* So, the bail arc discliarged, if the plaintiff declare against 
the defendant for a different cause of action from what is expressed in the 
process But, in the Common Picas, a variance between the writ and 
cbiMt, (the ac etiam being in case on promises, but the declaration in debt,) 
is not a ground for entering an exoneretnr on the bail-piece, where the sum 
sISKirn to is under 4S)l^. The affldavlt to hold to bail must also corre- 
spond in sub^ttance nnth the process k : and therefore, if the plaintiff declare 
against the defendant for a different cause of action from what is express- 
ed in the affidavit, his bail are discharged ^ : But a trifling variance in the 
names of the parties is not material, provided there be no doubt as to their 
identity h Ani it is too late to move to enter an exojierclur on the bail- 
piece, on the ground of a variance betwefen the declaration and affidavit to 
hold to bail, after bail put in and justified, declaration delivered, plea de- 
manded, and time allowed for pleading^. In the Common Pleas, bail are 
not liable, where the declaration consists of several counts, unless the 
plaintiff recover for the cause of action specified in the affidavit *. And, 
in that court, where the affidavit was for a certain sum, on a bill of ex- 
change only, and tlie plaintiff recovered a greater sum, as well on the bill 
as for goods sold, the bail were holdcn to be liable only for so much as 
was recovered on the hill of exchange And it seems, that if the sum 
recovered be under a bailable amount/ the bail arc discharged But 
where the plaintiff, having filed a bill in equity, and arrested the defend- 
ant for the same cause of action, had, in consequence of an order out of 
Chancery for that purpose, elected to proceed in equity, the court refused 


“ g New Rep. C P. 404. 

** 1 Chit Rep. g81. 

3 Uv, 236. H. E. 2 Geo. 11. (a). K. 
B. Barneu, 116. 

« R. H. 22 Geo. HI. C. P. 

* Per Cur, M. 43 Geo, TIT. K. B. 3 
Wil»*6l. gH.Bl«c.278, 2 Bos. & Pub 
368. 6 Moore^ 488. and see 2 East, 306. 
but tee i Moore, SOL 8 Taunt 304. S. C. 

I Mhg. 68. S. C. B Moore, 

I Blae* 310. AfUcy 160. 

« 1 Ipitit. m («). 

‘ISast, 303. 7 Dunif. 


East, 60. 8 Durnf. & East, 27. 1 Obit 
Rep. 630. 2 Taunt 107. 6 Moorev 209. 3 
Barn. &: Cres* 1. 4 Dowl. 8c Ryl. 619. $. 
C. 

* 1 Gbit Rep. 639. (a), 
k 3 Moore, 806. 1 Brod* & Bing. 4B. 

S. C. 

1 2 Taunt 107. and see 4 Dowl. & Eyl. 
246. 

*" 7 Tauut 304. 1 Moore^ 61. S. C. 

" Per Lord Kmiym, in Lavender v. ATt/- 
^ler, at Lancaster, Ma^y 1797* but see 4 
Dowl. & Ryl. 194. 



OF SF^IAI. BAli. 20S 

to dlsebaifge the bail^ but left tliem W'move io ^et aside any prooee^hiigs 
which might be taken against them 

It was formerly holdem that a cognovit by ,thc principal^ without notioe Witen dis- 
to the bail, did not discharge them ^ : And accordingly, where the defend- 
ant in the action gave a cognovit for the debt and costs, payable by seven taking cogwviL 
instalments, and afterwards the principal was discliarged under an insol- 
vent debtors* act, which related to a certain day, when three only of the 
instalments were payable ; it was holden, that the bail, whohadh^n fixed 
before tlie passing of the act, tliougli after tho day to which it related, 
were liable for the whole condemnation money, the entire debt, ^ua debt, 
being due instanier ; with a stay of execution only for certain portions, at 
certain times But wliere the plaintiff had taken a cognovit from tlie de- 
fendant, with an agreement to receive the debt by instalments, of which 
no notice was given to the bail, the court of King’s Bench set aside an 
execution against them, sued^put above a year after the judgmcjit, witlumt 
a ,scirc facias to revive it^' : And in general, although the bail are not dis- 
charged by the plaintiff’s taking a cognovit from the prirfcipal witjioiit 
their consent, wliere judgment is to be entered up thereon instanier or 
the debt is payable by instalments, within the time in which the plaintiff’ 
would have been entitled to judgment and execution, had lie gone to trial 
in the original cause ^ ; yet where that is not the case, as vyhere one or 
more of the instalments arc not payable till after the expiration of that 
time, it is now settled, in both courts, that the bail arc discharged «. This 
doctrine \ms first intnHliiced in courts of equity ; and is founded on tliis 
principle, that every surety has a right to come into a court of equity, and 
require to be permitted to sue in the name of the original creditor : But if 
the creditor give time to the original debtor, he thereby prevents the 
surety from using his name with effect. In like manner, the courts of law 
have held, that the bail are entitled to surrender the principal at any timq, 
whenever the plaintiff himself would not be precluded from taking a pro- 
ceeding against him : But if the creditor give time to the principal, he 
cannot during that time take or proceed against him ; neither during tlie 
same period can the bail, who arc therefore discharged ^ : And this doc- 
trine applies to bail to the sheriff, as well as bail above *. It is no ground Not discharged, 
however, for setting aside a judgment which has been signed against bail, 
that the plaintiff has accepted a composition from the defendant, and sus- 
pended the execution of a capias ad satisfadcfidnm which Lad been issued 
against him, though it were without the knowledge or consent of the bail ; 
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aa tfiey aye nt)t prevented thereby ilrom surrmdmiig their prineipal*. So, 
where a plaintiff receives bill^ of exchange from o defendant, with an 
agreement that he shall nolt be precluded from proceeding while the bills 
arc running, the bail are not thereby discharged ^ It is not any defence 
at law, to an action on a bond against a surety, that by a parol agreement, 
time has been given to the principal *= : And the sureties in a replevin 
bond are not dischniged, by time being given to the plaintiff in replevin 

* 6 tiiant 6U. 1 Marsh. 260. S. C. S. C. 

*> 7 Taunt. 126. And $ee fu^^lier, as to *'6 Taunl. 379. 2 Marsh. 81. S. C. 3 
when, and in.what cases, bail to the action Pricey 214<. S. C.in Error: of id see 7 Taunt, 
are discharged, Petersd. Part I. Chap. XIV. 97. 2 Marsh, 392. S. C. 7 Price, 223. SL 
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CHAP. XIII. 


(>f Proceedings against Bail to the Sheriff, vpon the 
Bail Bond; asid against the Sheriff, to compel him 
to return the Writ, and bring in the Body. 


If bail above, when necessary, be not put in and perfected in due time, 
the bail bond is forfeited : and the plaintiff may either take an assignmeni 
of it S and proceed thereon against the defendant^ and his bail to the she- 
riff ; or he may proceed against the sheriff hxvim\ii, to compel him to return 
the writ, and bring in the body of the defendant \ 

If the bail below be sufficient, it is usual for the plaintiff to take an as- 
signment of the bail bond ; which it seems he may do, even after service 
of the rule to bring in the body or moving for an attachment ; but after 
he has sued out an attachment against the sheriff, he has made his elec- 
tion, and cannot afterwards, whilst the attachment remains in force, take 
an assignment of the bail boiid^: And, in the Common Pleas, if bail 
above be put in and justified in due time after the sheriff is ruled to bring 
in the body, the court will set aside the proceedings in an action upon the 
bail bond, commenced previous to the time of justification ® : So that the 
plaintiff, in that court, is not at liberty to proceed on the bail bond, pend- 
ing the rule to bring in the body. But where the sheriff's officer, on the 
attachment being lodged, prevailed on the plaintiffs to withdraw it, and 
take an assignment of the bail bond, which tlie plaintiffs, in order to re- 
lieve the sheriff, accordingly took, and commenced an action thereon, the 
court of King's Bench held, that the plaintiffs might abandon their at- 
tachment in this case, and then take an assignment, and proceed on the 
bail bond And, in the Exchequer, where the attachment against the 
sheriff has been set aside for irregularity, it is no bar to an assignment of 
the bail bond®. 

Before the statute for the amendment of the law the sheriff was not 
compellable to assign the bail bond ^ ; though, if he had not assigned it, the 


• Append. Chap. XIII. § 1. 
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At what time it 
may be assigned* 
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couli would havo amerced the old way was, first to givO a rule 

for the sheriff to bring in the body, before the plaintiff could take an as- 
signment of the bail bond'*. Another mischief at common law was, that 
after an assignment of the boil bond, the action thereupon must have been 
brought in the name of the sherifl^ who might have released it, and thereby 
driven the plaintiff into a court of equity To remedy these inconve- 
niences/ it was enacted by the above statute, that if any person or jicr- 
sons ohall be arrested, by any writ, bill or process, issuing out of any of 
** the courts of record at Wesiminsier^ at the suit of any common person, 
** and die sheriff or other officer take bail from such person, against whom 
such writ, bill or process is taken out, the sheriff or other officer, at the 
request and costs of the plaintiff iii such action or suit, or his lawful at- 
tomey, shall assign to the plaintiff in such action, the bail bond or 
** other security taken from such bail, by indorsing the same, and attest- 
ing it under his hand and seal, in the prc.4ence of tw^o or more credible 
witnesse^,. may be done witliout any stamp : and if the said bsiil 

bond asf'igiiinent, or other security taken for bail, be forfeited, the 
‘‘ plaintiff in such action, after siicli assignment made, may bring an ac- 
tioii and suit thereupon in his own name ; and the court where tlie 
action is brought may, by rule or rules of the same court, give such re- 
lief to the plaintiff and defendant in tlic original action, and to the bail, 
upon the said bond or other security taken from such bail, as is agrec- 
able to justice and reason; and that such rule or rules of the said court 
shall have the nature and effect of a defeazance to such bail bond, or 
other security for bail.” This act, and all the statutes of jeofails, arc 
extended by the 24th section, to all courts of record in the counties pala^ 
tine of Lancaster, Chester, and Durham, and the principality of Wales, 
and to all other courts of record within this kingdom And, by tlic sta- 
tute 6 Geo. IV. c. JOB. § 99. where persons arrested by capias, at the 
king's suit, give bail, the sheriff is required to assign the bail bond to the 
king, at the request of the prosecutor. 

The bail bond, it is said, may be assigned hpfore it is forfeited, though 
it cannot be put in suit till afterwards And, in the King s Bench, if 
tlie bail do not justify in four days after exception, the plaintiff is at li- 
berty to proceed upon the bail bond ; although, from the bail having been 
put in sooner than was necessary, tlie rule for bringing in the body has 
not expired, and the sheriff is Jiot liable to an attachment And, in that 
court, it has been holden, that if the fourth day for perfecting bail be the 
last day of term, and the bail be not perfected before the rising of the 
court on that day, an assignment of the bail bond to the plaintiff, in the 
evening (ff that day, is regular K In the Common Fleas it is a rule, that 
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^ no bail bond taken in London or Middlesex^ by virtue of any pi^ocess 
issuing out of that courts returnable on the Jirst return of any term> shall 
be put in suit until after the Jlfth day in full term ; and that no bail bond 
taken in any other city or county, by virtue of such process, shall be put 
in suit until after the ninth day in full term : and that no bail bond taken 
in London or Middlesex, by virtue of any process issuing out of that court, 
returnable on the second or any other subsequent return, shall be put in 
suit until after the end of four days exclusive of the day on which such 
process shall be expressed to be returnable ; and that no bail bond taken 
in any other city or county, by virtue of such last-mentioned process, shall 
be put in suit until after the end of eight days exclusive of the day on 
which such last-mentioned process shall be expressed to be returnable ; 
upon pain of having all proceedings upon such bail bonds to the contrary, 
set aside with costs After default made in putting in special bail in 
time, it is not enough that bail are afterwards put in : but the plaintiff 
may take an assignment of the bail l)ond, and proceed thereon, unless the 
bail be also justified, though not before excepted to And where the 
defendant had neglected to put in and perfect bail above, the cotirt of 
King's Bench held that the plaintiff was not out of court, by omitting to 
declare in the original action, within two terms after the return of the 
'writ ; but lie might still take an assignment of the bail bond ® : for he 
was not bound to declare dc bene esse, within the time limited for the de- 
fendant's appearance, and after that time he could not declare, until the 
defendant had actually appeared. But where the plaintiff is completely After cause 
out of court, by not declaring in the original action within a year after *^°'*^*’ 
the return of the writ, or, in the Common Pleas, before the end of the va- 
cation of the second term after it is returnable, it seems that he cannot 
afterwards regularly take an assignment of the bail bond ^ : And, in the 
latter court, though the assignment of the bail bond be regular, as being 
taken while the action was pending, yet if the plaintiff be afterwards 
guilty of laches, to the prejudice of the bail, the court will stay the pro- 
ceedings thereon The plaintiff, however, may proceed against the bail, 
although the action be out of court, if it do not appear that it was out of 
court before the plaintiff took an assignment of the bail bond In the In Exchequer. 
Exchequer, the court on motion will stay proceedings against bail, on pay- 
ment of costs, although the plaintiff has neglected to proceed against them 
on the bond, as early as he might liavc done, if the bail had any reason to 
think that the plaintiff did not mean to proceed in the action, such as the 
bankruptcy of the defendant. But when a trial has been lost, the bail 

• R. T. SO Geo. III. C. P. 1 H. Blac. Price, 259. 

525, 6. and see a former rule of H. 9 Ann. ^ 2 Blac. Hep. 876. and see i Taunt. 71 5. 
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anil see 2 East, 442. Prac. Reg. 71. 3 bond, PeicrwI. Part I. Chap- VJ. § 
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iSeveral actions. 


in same court. 


bo ord^ to stood aaot'socsdtf, if Ute^ Itot,tq>l4ied;to 

proceedi»g8 on the eatliest Opportunity *. ' , . j j 

Assi^ment of, The asaignment may be made by the high sheriff, or by the undcr-she- 
liy iSom made, name, and even by the under-shcriif 's clerk in his office ^ : And 

^here broughu . as the assignment may be made, so the action may be brought, in airy 
county ^ It was formerly usual for the plaintiff to bring se:^^al actions, 
against the principal and his bail, upon the bail bond ; but thit practice 
’^eing considered unnecessary and oppressive, was discountenanced by the 
court of King's Bench in a recent case**, where the assignee of a bail bond 
brought separate actions thereon, without suggesting any sufficient reason 
finr go doing ; and the court, under the discretionary power vested in them 
by the statute 4 & 5 Ann. c. 16. § 20. stayed the proceedings in all the 
Must be brought actions, upon payment of the costs of one of them. The action upon tlie 
bail bond must necessarily be brought in the same court whence the 
process issued, on which the bond was taken®; otherwise the parties 
could not thf. intended by the statute. This rule applies, in 
the King's Bvinch, to actions brought on the bail bond by the sheriff him- 
self, as well as his assignee but it is otherwise in the Common Picas «, 
and Exchequer \ where the sheriff may sue on the bail bond in a different 
court : And although it be irregular to bring an action on tlie bail bond, in 
a different court from that in wliich the original action was commenced, 
yet the defendant cannot take advantage of this, under the plea of non est 
factnmK When the plaintiff has taken an assignment of the bail bond, 
he cannot proceed in the original action, so long as he retains his right to 
sue upon it*^. 

Setting aside The proceedings on the bail bond may be set aside ^ with costs, if irre- 
or stayed, if regular, upon terms, at the instance of the defendant*, 
or of the sheriff or his bail, in order that there may be a trial in the ori- 
gmal action. And the rule for staying the proceedings may be obtained 
on the same day that the bail justified The caust^s of irregularity are 
as various as the different proceedings out of which they arise. In general, 
the irregularity is in the writ, as that it was returnable on a day out of 
torn ”, &c. ; or in the affidavit to hold to bail, arrest, bail bond, or ex- 
ception to bail ; or that the bond was put in suit before it was forfeited. 
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btttd hiis b^ii iz)j|A*b][)erl]P'%a%6ii9 tl^^ ie6to wifl it 
to be delivered up to l)e canceliS^ : Aiid tbfe aasigum^nt 6^ a bail bond 
^et aside, as hating been made pending a rule' to set aside pro- 
ceedings for irregularity, and to stay proceedings in the mSan timt; 
the proceedings being suspended thereby for all purposes, till the^ ride 
was discharged \ So, the proceedings on the bail bond were set aside 
wha*e the assignmdtit was taken after the defendant had given a tfog-i 
novUy without the knowledge of the bail, for payment of the debt an3 ^ 
costs \ But when a defendant obtains a rule which stays the plaintiff's 
proceedings, he is not entitled, after it is discharged, to the same time for 
the purpose of taking the next step, as he had when he obtained the rule ; 
though the defendant in such case should have a reasonable time allowed 
him, for the purpose of taking his next proceeding ; and it has been de-* 
termined, that the whole of the day on which the rule is disposed of, is a 
reasonable time for that purpose Where the plaintiff took an assign-* 
ment of tlie hail bond, and afterwards gave notice of exception to the 
bail, without entering it, the court of King's Bench held that the plaintiff's 
irregularity, in not entering an exception, was not waived by the defend-> 
ant's having given two notices of justification, under one of which the bail 
had justified, and therefore held that the proceedings should be stayed*; 
but they would not order the bail bond to be delivered up to be cancelled 

When the defendant has been arrested by a wrong name, the courts When defendant 
will order the bail bond to be delivered up to be cancelled ®. But 
it cannot be cancelled, in the King's Bench, on the ground of the plaintiff's 
attorney having neglected to talce out his certificate ^ ; or because the 
place where the affidavit to hold to bail was sworn, is not mentioned in the 
jurat So, if a non-commissioned officer has been arrested and given In C* P, 
bail, the court of Common Pleas will not, after judgment recovered 
against the bail, set aside the proceedings, and cancel the bail bond ^ : 

And, in that court, if the plaintiff sue out writs into two counties, and 
arrest the defendant, who gives bail to the sheriff in both, the plaintiff 
may regularly proceed on the first bail bond K In the Exchequer, when In Exchequer, 
the bail do not appear to justify on the day mentioned in the notice, but 
on a subsequent day according to ftirther notice, and the plaintiff, on the 
morning of the latter day, take an assignment of the bail bond, and sue 
out process thereon, the proceedings arc regular, although the rule for the 
allowance of bail be served on the same day ; nor is it a waiver of the as- 
signment, that the phuntiff Attended to oppose the justification of bail K 

® 4 Diirnf, & East, 176. 424-. S. C. though it was formerly otherwise: 
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Aiiyulgproceed- 1^^ Kind’s Bench, by a nadejrii ralenf cmwt;*, <'«or«Ie can be dtawn 
W ^ staying peoceedinga regHhrl^ cemmaiced on -the assignment of a 
bail bond, unless the application for such rule, if mam on the part of the 
original defendant, be grounded upon an affidavit of merits ^ ; or, if made 
on the part of the slieriffi or bail or any officer of the sheriff^, be grounded 
upon an affidavit, shewing , that such ^application is really and ^iruly made 
on the part of the sheriff or bail, or officer of the sheriff, (as thelase may 
be,) at his or their own expense, and for his or their only indemnity, 
and without collusion \<'ith the original defendant." This rule, it will be 
observed, only applies to staying proceedings regularly commenced on the 
assignment of a bail bond : And they cannot be stayed, where the motion 
is made on behalf of the defendant, without an affidavit of merits, al- 
though the plaintiff has opposed the justification of bail, and received the 
costs of opposition The affidavit, if made on behalf of the defendant ^ 
must expressly state, that he lias a good defence to the action ufnni the 
merits; an uihda vit that he has a good defence to the action merely, not 
being sufficient * : And if the application be made by the bail], after notice 
of render has been given, the affidavit must state that the application is 
made bond Jide, on their behalf ^ : But when an affidavit of merits is pro- 
duced, it is not necessary to estate on whose behalf the motion is made K 
1q C. P. In the Common Fleas, on motion by the bail to stay proceedings on the 

bail bond, or against the sheriff, on payment of costs, the court do not re- 
quire the bail to swear to merits ; nor is there any distinction in this re- 
in Exchequer, spect, whether a trial has been lost or not K In the Exchequer, when a trial 
has not been lost, the court on motion will stay proceedings on an assign- 
ment of a bail bond, the defendant having since put in and perfected bail, 
without payment of costs, or itny affidavit of merits, or that the appli- 
cation is made in ease of the sheriff, or bail ^ ; nor will they order th^ Jbail 
bond in such case to stand as a security, but only require that the plaintiff 
shall be put in the same situation as if {he bail had justified in due time^. 
And they refused to order a bail bond to stand as a security, where the 
plaintiff had lost a trial by his own conduct, in not accepting reasonable 
terms offered him by the defendant But when a trial has been lost, the 
bail bond must stand as a security 

Bs^ above^ in When the proceedings on a bail bond arc irregular, or .against good 

«Hv6b necess&4) necessar}^ to put in and perfect ball in the original action, 

ftttd whim not. jjj to set them aside®: And if the defendant be surrendered by his 
bail above, though without justifying, after the time allowed them for jus- 
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UPOK mM BOKD. 

titoiliaii baa expired^ the court of King’s Bench> we ba^ seeiii will stay 
the prooeediiigs on tlie bail bond» upon payment of costs *. But when 
the proceedings are regular, and the defendant, not having been surrendered 
by his ball above, applies to stay them upon terms, he must in general put 
ijjl ^d perfect bail above, before the application is made Yet, upon par- 
ticular occaj^ons, the rule to stay the proceedings may be, upon condition 
that the defendant shall put in and perfect bail®. And, whenever the de- 
fendant is guilty of a neglect, in not putting in bail in due time, by which 
the bail bond becomes forfeited, the notice, in casC the party mean to put 
in bail, (in order to stay the proceedings upon the bail bond,) should be, 
that he will put in and perfect bail on such a day ; when the plaintiff 
may oppose them in court, witliout its being a waiver of the bail bond 

Bail above, when necessary, being put in and perfected, the court should Motion, or ap- 
be moved in term time, or an application made to a judge in vacation ®, 
for a rubs or summons to stay the proceedings on the bail bond, on pay- 
ment of costs, and that in the mean time all proceedings be stayed ; and 
it is usual to draw up the rule for the allowance of bail, with the rule 
or summons for staying the proceedings, and Sjrve them both togcthcr- 
In the Common Pleas, notice of the intended motion should be given to 
the plaintiff’s attorney, and why in the mean time all proceedings should 
not be stayed otherwise the court iVill not add these words to the rule 
When the plaintiff has not lost a trial, the court in term time, or a judge Oa what terms, 
in vacation, will stay the proceedings on the bail bond, upon putting in 
and perfecting bail above, and paying the costs incurred by the assign- 
ment of the bail bond, to be taxed by the master in the King’s Bench, or 
prothonotaries in the Common Picas ; and also, if necessary, or the state 
of the cause require it p, upon receiving a declaration in the original action, 
pleading issuably, and taking short notice of trial, so that the cause may 
be tried the same term **. But if the plaintiff has lost a trial, the court When trial has 
or a judge will further require the l^ail to consent, that tlie bail bond shall 
stand as a security, even when the defendant has been surrendered by his 
boil By losing a trial is meant, that the plaintiff has been prevented, 
by the neglect of the dcfen4ant to put in or perfect bail in due time, from 
trying his cause in, and obtaining judgment of the same term in which 
the writ was returnable K This of course can only happen in town causes, 
or where the venue is laid in London or Middlesex ^ y and depends on the 
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whether the 'def€^^|lji -»»0W ]]^'e9#W 

for if lie doj lh| is cn^tled 

tlie plaintiff therefore, in opp^six® the rule for setting as|id<?,the.iJsraK 
ce^dings on the half bond, or for an attachnicnt against the «heriff». w^t 
shew distinctly in his affidavit, the t^e when his writ was ret|^nabfe^ 
deelar^tion delivered of hied, &c. An^l it is obse^ble, . that lliere 
difference hi this respect, between actions by bill^ and by origiml wrii^V 
In the former, the jury process being returnable on a day cerfai^^ the 
plaintiff may obtain judgment of the term, when the cause is tried at fbo 
lasf sittihg ; Wt in tie latter, the jury process can only he made return- 
able on a general return ; and therefore, when the cause is tried at the last 
sifting, which happens after the last general return, the plaintiff a&mot 
have judgment till the following term *■'. 

In the Kiug*s iSenrh, when the application is to sdt aside the pro- 
ceedings xipoii the bond, for an irregularity in assigning it, or, if re- 
gular, to stay them upon terms, the rule or summons and affidavit should' 
it is, said be entitled in the* original cause * : but when the application is 
to stay the proceedings, for some irregularity in the process in the action 
upon the bail bond, the rule or summons and affidavit ought to be entitled 
in that action, and not in the originaT cause So, in the Common Pleas, 

the true and proper distinction seems to be, that if a bail bond has been 
irregularly assigned, the affidavit to set aside the proceedings upon it must 
be entitled in the original action; but if it has been assigned regularly, then 
in the action on the hail bond And, in that court, the judgment in the 
original action, as well os the judgments in the actions against the bail, 
may be set aside upon one motion and uffi^vit,^eutitled in the original 
TasSng costs on. action When the rule for staying the proceedings is made absolute, or 
a judge^s order obtained upon the summons, it is incumbent on the de- 
fendant immediately to get an appointment thereon from the master in 
the King^ s Bench, or prothonotaries in the Common Pleas, to tax the 
costs, and to serve a copy of it upon the plaintiff's attorney ; and when 
the costs are taxed, to payfe the same without d^lay \ otherwise the rule or 
order will not operate as a stay of proceedings. After the proceedings 
hove been stayed on the bail bond, the defendant cannot plead in abate- 
ment in the original action ^ ; nor a plea of bankruptcy puis darrein «ro»- 
HnmnceK But, in tlie Common Pleas, though it .was formerly usual to 
give judgment, on staying proceedings in an action on the bail bond, when 
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f)Aff tliat it sliould staiid as a sbdurltyy liiid exaciition only was 

,afay^ it is iwnv holden, that the bail in stich case are at liberty to plead 
to the action on the^ bail bond ; and consequently are entitled to a rule to 
pleads aiid demand of a plea, before judgment can be signed against them 
"’'’The sheriff’s bail are liable to pay what is really due to the plaintitf, Sheri^sbail, 
though beyond the sum sworn to and costs, to the full extent of the po- 
lity ofUhe bond^: 'and they are liable for their own costs, as well 
those of the original action. And \^iere several actions are brought upon * 
the bail bond, it is usual, in suing out execution, to apportion the debt 
and costs in the original action, amongst the different defendants, so as to 
levy a part on each, together with his own costs But the bail, it seems, 
are not liable beyond fhe penalty of the bond, where they are let in upon 
terms to try the cause, the bail bond standing as a security ; althpugh the 
debt and costs exceed the penalty after the trial If the plaintiff die When dis- 
aftcr the arrest, and before the return of the wit, the court will set aside 
proceedings on the bail bond^. And where the drfendant dies, before 
the plaintiff cbuld have had judgment against him, if there had been no 
delay in putting in and perfecting bail, the courts will stay proceedings 
on the bail bond, upoli payment of costs only ? : But they will not relieve 
thib sheriff’s bail, upon the death of the defendant, where the plaintiff 
might have had judgment against him, if bail above had been put in and 
perfected in time The bail cannot avail themselves of the bankruptcy Bankruptcy, 
of the defendant * : And it seems, that rendering the defendant to the Render. 
King’s Bench prison, before the return of the writ, will not discharge his 
bail to the sheriff^. But if the defendant or his bail become bankrupt, 
after the bond is forfeited, the plaintiff’s demand, being proveable under 
the commission, is barred by the certificate^. The bail to the sheriff are CognovUt 
discharged by the defendant’s giving a cognovit, without fhc knowledge of 
the bail, for payment of debt and costs And, in the case of a render in 
discharge of bail, the court will stay the proceedings on a bail bond with- 
out costs, if the notice of render be given before the assignment ; other- 
wise not ^ 
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In whnt cases it 
cannot be had. 


there be^nolwil bohi,**6r the plamtirf lie ctiisatlsieil^ 
t^ken by the sheriff, it is usual to rule him to rcttiru the writ*; atfA' & 
the King's Bench, we have seen^, if the bail to 'thS sheriff become bail 
above, the plaintiff cannot exce^ to them, after he has taken m 
nient of the bail bond ; though it i$ otherwise in the Common Pleas : In 
the King's Bench therefore, if the plaintiff be dls^tisficd with the bail 
taken by the sheriff, he can only proceed by ruling Kilm to returrf\he writ, 
and bring in the body ; for if be were to take an assignment of the bail 
bond, he would admit the sufficiency of the bail to the sheriff, and if they 
were afterwards put in as bail above, he could not except to them^ But 
a rule to return the writ cannot be bad, after the plaintiff has taken an 
asrigiunent of the bail bond, if valid ; for, by taking such assignment, he 
discharges the sheriff though if the bail bond be void, it is otherwise’*. 
And where there were three defendants, two of whom were arrested and 
liailed, and the took assignments of the bail bonds, and as to the 

third, tlw^ slj^’riff relumed non est inventus, tlie court, under these circum- 
stances, dischargedithe rule to bring in the body ®. So it has been holden, 
that if the sheriff appoint a special bailiff to arrest the defendant, at the 
reqi^est of the plaintiff or his agent, he cannot be ruled to return the 

writer but he is notivithstanding responsible for the safe custody of the 

defendant, after the arrest made The proper course seems to be for the 
sheriff, when ruled to return the writ after a special bailiff has been ap- 
pointed, instead of making a return, to move tlie court to set aside the 
rule to return it*'. 

“Wbat. The rule to return the writ is a side-bar or treasury rule. In the 

From whom ob- King’s Bench, it is obtained from the clerk of the rules ; and usually 

out, return day of the writ by hill, or quarto die jyosf by or*- 

in K. B. ^inal, in order that it may keep pace with the time to put in bail : But it 
cannot regularly be taken out before, though dated on the return day *, or 
In C. P. quarto iie post by original K In the Common Pleas, the rule to return 
the writ is obtained from the secondaries, and usually taken out on tlie 
first day of term, when the process is returnable on the first return ; or if 
returnable on the second, or any subsequent return, it may be taken oiit 
on the return day of the process ; being the periods from which the time 
80 Geo. for putting in bail is reckoned. But, by statute 20 Geo. II. c. 87* § 2, 

. 37. sheriff shall be liable to be called upon to make a return of any writ 

or process, unless he be required so to do, within six months after the 

expiration of his office.^' Upon which statute it has b^n holden, in 
ease df sheriffs, that the months are lunar months*; that the day of the 

* C. P. SI. it M. 0 Geo, II. (o), 
i 0 c, (7). and 

Oiap. XIII. § 7, 0, 9. 

' ^ .W, fio. 8 Bog. & 
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office is to be reckoned as^one^; and that the sheriff 
eannot be ruled to return the writ, after the expiration ^of six months, 
t^gh requested before K In the courts of Great Sessions in IVales^ the 
prothond|aries are authorized, by a late act of parliament ^ . to grant rules 
for sheriffs to return writs in vacation. 

The rule to return the writ, being intended to bring the sheriff into Service of. 
contempt, must be personally served on the sheriff himself, or his under- 
sheriff ; except in London, Middlesex, and Surrey, where service on the ‘ 
deputy secondary of the compters, sheriff's deputy, or under-sheriff's 
agent in town, is deemed sufficient ® : for as six days only are allowed, 
after service of the rule, to return the writ, it might otherwise be impos- 
sible to obey the rule in distant counties. In the King's Bench, the rule When it expires, 
to return the writ expires in four days after service, in London or Middle* 
sex and in six days, in any other city or county «. And the writ should 
regularly be returned by the sheriff, on the day on ’which the rule for re- 
turning it expires, if in term : but when the rule expires in vacation, the 
sheriff need not return it till the first day of the ensuing term, and has 
the whole of that day to file his return K In the Common Pleas, the she- In C. P. 
riff had formerly in all cases six days after service of the rule, to return 
the writ ^ ; but the time for returning it, in town causes, was afterwards 
reduced to four days ; so that now it is the same in both courts. But, 
iu the Common Pleas, when the rule to return a writ expires in vacation, 
the sheriff must file it at the return, and cannot wait till the ensuing 
term ; the Common Pleas office being open during the vacation ^ ; And In Exchequer, 
this is also the practice in the Exchequer 

The sheriff being ruled to return the writ, either does, or does not re- Returning writ, 
turn it. And where the writ is executed by the old sheriff while in office. When executed 
he ought to make his return to the same, and hand such writ and return 
over to the new sheriff, who comes into office before the return day ; and 
such new sheriff will return the writ, with the old sheriff's return there- 
on : and if the old sheriff, after arresting a defendant, suffer him to es- 
cape, and go out of office before the return day, he is answerable for the 
escape If there be no return, it is a contempt ; for which the court, on AttaeJiment, for 
a proper affidavit will grant a rule for an attachment p : and this is the returning it. 
constant mode of proceeding against the late sheriff S as well as the present 
one ; for, as to the former, he ought in strictness to have returned the writ 
before be was out of office, and therefore the contempt was actually com- 
mitted whilst he was a servant of the court But where the sheriff, on 

* Doug. 468. SS Wms. Saund* 5 Ed. 47.^. ^ R. II. 7 Geo. III. C* P. Barnes, 494. 

^ 2 Durnf. & East, I. * 5 Taunt. 047. 1 Marsh. 270. S. C. 
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Cas* Pr. C. P. 123. Pr. Reg. S&U S. C. ''4 East, 604. and see 6 Taunt. 831. I 

^ Doug. 420. 3 Durnf. & East, 351. Marsh. 554. & (X 

' R. T. 6 Geo. 111. K. B. 3 Bur. 1921. " Append. Chap. Xlll. § 10, II. 

* Notice, M. 6 Oeo. II. K. B. p N. M. 6 Geo. 11. R. T. 17 Geo. III. 
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sttd that tlie defendant ^aii in custody, the plainliff ^ 

as if the sheriff had returned eqiw and the cottft bf €aw- 

ihoii Pleas set aside an attachnsent issued against the sheriff, tMit re- 
turning the writ ». The writ should regularly be returned by the sheriff, 
on the day on'whieh the rule for returning, it expires; and in default 
thereof, the plaintiff may more ifor an attachment On the next day^: or, 
if the rule expire on the last day of term, he may move for an attach- 
ment at the rising of the court on that day ; and the rule for the attach- 
mmt is regular, though* the sheriff make his return on a subsequent day 
in vaication, before he is actually served with the rule ®. In order to as- 
' certain the time of making the return, in the King's Bench, the custos 
’ brebium is required to indorse on every wnt, on what day, and at what 
hour, the same was filed 

' The rfjier}#*s rbturrr to a capias ad respondendum is cither that the de- 
fendant is not fmnd in his bailiwick®, or that he has taken him ; and, in 
the latter case, it is cither that he has him ready or in custody^, to an- 
swer the plaintiff; or, by way of excuse, that he is sick^, flanguidus est^J 
or has escaped, or been rescued^ ; or that the sheriff has discharged him, 
or delivered him over to another custody, by direction of the plaintiff*^, or 
by order of the court * ; or that he has been discharged from the arrest, 
under the statute 43 Geo. III. c. 46. § 2. on depositing in the sheriff's 
hands, the sum indorsed on the writ, with ten pounds in addition, to an- 
swer costs, &c. And where the return to a writ of latitat stated, that the 
defendant was insane, and could not be removed without great danger, and 
continued so till the return of the \vrit, the court, we have seen"*, refused 
an attachment against the sheriff. But where the return to a writ of lati^ 
tat stated that the defendant, upon being arrested in his own house, was 
confined to his bed by illness, and could not be removed without danger to 
his life, and continued so ill at and after the return of the writ, and for 
such cause the custody of the defendant was relinquished ; the court were 
ojF opinion that this return was bad, though they allowed the sheriff time 
to amend it, upon payment of costs ". And where the sheriff returned as 
follows, " I have taken the body of M* N,, and kept and detained her in 
custody, till it appeared to me, that she had surrendered,, in discharge of 
her bail, into the custody of the marshal, and was in his custody, to all 
intents and purposes, by virtue of the act for indemnifying the marshal for 
escapes in consequence of prisons being burnt the court quashed the 
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MVMiia hkif inS w&iild luit give leave, la am^jod itf* ivTiere the $hf- 
riff toafitap^> that behad, taken the defendant^ 

whose body remained in prison under hiseustody» the court of Common 
Pleas rel^sed to allow him to amend his ^^eturn, by striking it out^ and 
making another, according to the fact K If the sheriff return »q» est ia- 
ventusj where he has or might have taken the defendant, he is liable to an 
action fot a false rethrn ^ ; and if he return cepi corpusy et paraium habeo, 
where he has taken the defendant, and let him go at large without bail, he 
is liable to an action, if the defendant be not in custody, or bail above*be 
not put in and perfected, at the return of the writ But when the sheriff 
has taken bail, he is not liable to an action, upon the return of cepi corpus, 
et paratum habeo ^ ; for it was his duty to take bail : and though the latter 
part of the return be not strictly true, yet this* which was the ancient re- 
turn, is not altered by the statute 23 Hen. VI. c. 9. Still, however, he 
might have been amerced by the courts, upon such return, for not bringing 
in the body, or putting in and perfecting bail above/: and in the begin- 
ning of the reign of George the Second, the practice of amercing the she- 
riff appears to have given way to the proceeding by attachment b. 

If the defendant reside within a liberty, the bailiff of which has the 
execution and return of wits, it is usual for the sheriff to return, that he 
has made his mandate to the bailiff of the liberty, who has given him no 
answer, or has returned that the defendant is not found in his bailiwick, 
or that he hus taken the defendant, and has him ready \ In the first case, 
the plaintiff is entitled to a nwi omittas, by the statute Westm. 2. c. 39 
In the second, if the return be false, the bailiff is liable to an action ; the 
sheriff not being answerable at common law, for the false return of the 
bailiff^ : In the last case, the ancient mode of proceeding was by distrin^ 
gas^; but it seems, that the bailiff may now be called upon by rw/t;, to 
bring in the body If the bailiff make an insufficient return, he is liable 
to be amerced for it, and not the sheriff, by the statute 27 Hen. VI II* c. 
24. f 9". 

Upon the sheriff's return of cepi corpus, ct paraium kaheo, if bail above 
be not duly put in, or, if put in and excepted to, they do not justify in due 
time, the plaintiff has his election, either to take an assignment of the bail 
bond, or to proceed against the sheriff, by ruling him to bring in the body® ; 
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i^ete Ite no Wil honi, or the plaintilT''^ with the tiiU 

tfli^ bj the sheri^i it is usual^ and necessary in die jECin^’s Ifeiich^ for the 
idainfiff to rale him to bring in the body ^ %iut wbiere/on the return of 
cepi corpus^ the plaintifiT brought an action against the sheriff for aUe^pe^ 
and recovered damages, the court of King’s Bench held, that he could not 
afterwards rule the sheriff to bring in the body, with a view to proceed in 
the original action for costs *». The rule to bring in the body is a Jhur day 
rule in London or Middlesex, and a six day rale in any other city or 
county ^ ; and should be served in like manner as the rule to return the 
writ. In the King's Bench, it is a side-bar rule, and obtained from the 
clerk of the rules * ; but, in the Common Pleas, it is given by the filacer 
who issued the process ®, on a note or extract of the writ and return from 
the custos hrevium, after which the rule is drawn up by the secondaries ^ 
and served And there should be no delay in giving the rule ; for where 
the ^eriff had returned cepi corpMA* to a bailable writ in Hilary tetm, upon 
which tiie piaintiff proceeded no further till Michaelmas term following, 
and in the mean time the bail became insolvent, and the defendant ab- 
sconded, the court of J^ing's Bench thought it unreasonable that the she- 
riff should be called upon to bring in the body after such delay ; and they 
set aside an attachment which had issued against him for not doing it \ 
The intent of this rule, when the defendant is not in custody, is to com- 
pel the sheriff to put in and perfect bail above * ; And it cannot in general 
be taken out, until the time for putting in bail has expired ^ ; for it is ne- 
cessary that the proceedings against the sheriff should keep pace with the 
times allowed for putting in and perfecting bail ; otherwise this inconveni- 
ence might ensue, that the sheriff might be fixed with the payment of the 
debt and costs, and upon his bringing an action against the defendant or 
his bail, upon the bail bond, they might plead compernit ad diem. In the 
King's Benchj^ where the rule to return the writ is given on the return 
day, a rule to bring in the body, dated on the day of the return by the she- 
riff of cepi corpus, though issuing afterwards in the vacation, is irregular*. 
But where the writ, in a country cause, was returnable on the ^/irsi of 
Juno, and the sheriff was ruled to return it on the second, and on the dgkik 
be returned cepi corpus, upon which the plaintiff, on the same day, served 
him with a rule to bring in the body, and on the JiJlccnth obtained an at- 
tachment, the court held the proceedings to ho regular ; although it was 
objected, that the sheriff had ail the eighth to return the writ, and consc- 
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tp>riiijg in % shoiJd not, have bejMi served tUl 
t|if nj^th : fpjc thU case, the time tbr |>uttfng m expiteA^ before 

the service of the rule to bri|(g in the hodjr * : ^A^eeahly which it is now 
settled, that in all cases where the time for putting in bail has expired, the 
sheriff may be ruled to bring in the body, on the same day thdt he returns 
cepi corpus *>. 

When the sheriff is csiUed upon to bring in the body, he must either Sheriff’s duty 
bring it into court ®, or put in and perfect bail above, within the time al- 
lowed him by the rule ^ ; otherwise it is a contempt, for which the court 
will grant an attachment^ on an affidavit of the service of the rule ®, and 
that no bail has been put in ; or that bail has been put in, but not per- 
fected^: an affidavit that the plaintiff’s attorney had received notice of 
bail, not being sufficient « ; And where, on a joint cause of action against 
two defendants, the sheriff was served with two different rules to bring in 
the bodies ; the court of Common Fleas held, that two writs of attachment 
should be issued against the sheriff, on his non-compliance with such rulcs^. 

But the contempt is not incurred till the day is past, on which the rule 
to bring in the body expires ; for the sheriff has the whole of that day to 
bring it in, and therefore an attachment cannot be moved for till the next 
day * : And, in the King’s Bench, the sheriff, we have seen \ is not liable 
to an attaclimcnt, where the defendant is rendered at any time before the 
expiration of the day allowed for bringing in the body ; or even after the 
rule for bringing it in lias expired. The sheriff however is not entitled, 
in that court, to the benefit of a render made after the original time for 
putting in bail has expired ^ : And where two days* time to justify is given, 
if bail are not justified on the last of the two days, an attachment may issue 
on that day K 

In the King’s Bench, the plaintiff may move for an attachment against When moved 
the sheriff, at any time after the expiration of the rule to bring in the body ; ^ 

and if it be obtained before the service of the rule for the allowance of bail, 
the sheriff is fixed. But an attachment obtained after a summons to attend 
before a judge, for payment of debt and costs, which was not attended by 
the plaintiff’s attorney, is irregular ™ : And, in the Common Pleas, though In C. P. 
the rule to bring in the body has expired, yet if the defendant justify bail 
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}ml brought up on tho same day on which au attachmeutihaa^b^ 
tained against the sheriif^ the court will permit them to justify^ and set it 
aside ^ But the plaintiff in such case is entitled to the costs of moying 
for the atteehpieut ^ So, if the plaintiff has incurred the costs of in- 
structing ciounsel to move for an attachment, before the defendant gives 
notice of his render, though he render before it is actually obtained, the 
court of Common Pleas will order the costs of those instructions to be 
paid by the defendant, upon setting aside the attachment When a role 
to bring in the body expires on the last day of term, the plaintiff is at 
liberty, at the rising of the court on that day, to move for an attachment 
in the King’s Bench % as well os in the Common Pleas for not bringing 
into court the body of the defendant ; and such attachment may be accord- 
ingly issued on the foPowing day, provided bail shall not then, be perfected, 
or the defendant tiSndered in their discharge. In the Excliequer, as in the 
Common Pleas, though the rule to bring in the body has expired, yet if 
the defendant justify bail before the attachment against the sheriff is 
moved fori it is in time to prevent the attachment s. But where bail was 
put in and perfected on the same but after an attachment had been 
granted against the sheriff for not bringing in the body, that court refused 
to set aside the attachment on payment of costs, except on the terms of 
the defendant pleading issuably instanter; taking short notice of trial, for 
the sittings after term ; giving judgment as of the term, and letting the 
attachment stand as a security to the plaintiff, in the event of bis obtain- 
ing a verdict **. 

In counties palatine^ the attachment, or other process of contempt*, 
issues against the party who is in fault ; as against the chancellor of Lan-- 
cosier^ the bishop of Durham or the chamlierlain of Chester, or their 
officers', if they refuse to make a mandate to the sheriff, or to return the 
writ into court, after he has made his return to them ; or against the she- 
riff, if he will not return his mandate, or bring in the body of the defend- 
ant, pursuant to his return of cepi corpus, dec. ; for though the sheriff is 
not the immediate officer of the court above, he is answerable to it for 
contempt. 

It was formerly usual, in the King's Bench, to proceed against the late 
sheriff, for not bringing in the body, by distringas where the rule to 


* 1 II. BI 9 C. 9 . C. F. and 1 ^ 1 Bos. & 
Pul. 8^. 9 East, 46ft. 8 I>owl. &Rvl. 137, 
** a & Pul. 88, anU see 1 Bos. & Pul, 
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'■ i ^it-,Eep.8dS. (a). 


* M'Clet 83.. IS Price, '868. 8. a 

* iv%A/ and oUten v. Stanb^^ M. 44 Geo. 
III. K. B* lo^his case, a (/ss/riN^os issued 
against the bishop of Dur/wm, being a peer, 
instead of an attachinent» for not returning a 
writ. 

^ 1 Sid. 92. 

1 Andr. 191. and see Dovg.,749. 8 East, 
131. 

" Tljfl. 4. S JUit P,B,&10,,fi Bur, 
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&C. 

m e^pirk before' of If it 
hid, Ihe .^iitiSbjpt being theii eotnpM^^ iaitafchmettt deemed the 
^liropfei^pfpotos*^ But AoWi rule df thit ^ aiiy sheriff, 

l^^te^his going otit of office, shill attest aiiy defendaAt, an& a corpus 
ihill afterwards be returhed, he shall aiid may, within the time allowed 
by law, be called upon to bring in the body, by a rule for tluit purpose, 
notwithstanding he may be out of office, before such rule shall be granted.” 

A similar practice has also prevailed in the Common Pleas ^ : And in thit ' 
court, a sheriff who is ruled on the last day of term, but goes out of 6)6c!e 
before the next term, is liable to an attachment, for not bringing in the 
body*^. 

The distringas against the late sheriff -was a judicial writ, issuing out of By disijw^af. ‘ 
the King's Bench office by hill, or filacer’s office by original, and directed 
to his successor ; commanding him to distrain the late sheriff, by all his 
lands, &c. so that he might have the defendant’s body in court, to answer 
the plaintiff®. This writ must have been made returnable on a day cer- 
iain or general return, according to the former proceedings ^ ; and must 
have lain four days exclusive in the sheriff's office: but it need not have 
been left there brfore the return, it being deemed sufficient to leave it on 
the return day Upon the first distringas, the sheriff, to whom it was 
directed, levied issues to the amount of forty shillings, which the plaintiff 
moved to increase ; and if the debt were small, the court would order the 
whole of it to be levied, with costs, upon an alias distringas; but other- 
wise thc5 plaintiff moved again to increase the issues, ahd sued out a plu^ 
ries distringas, &c. : and when issues were returned, to the amount of the 
debt and costs, the plaintiff moved for a sale of them, under the statute 
10 Geo. like. 50. §3h. 

By the statute 3 Geo, I. c. 15. § 8. it is enacted, that " if any high Proceedings on 
** sheriff of any county of England or Wales, shall happen to die before diiring°his office 
" the expiration or determination of his year, or before he he lawfully su- 
perseded, in such case the under-sheriff, or deputy-sheriff by him ap- 
" pointed, shall nevertheless continue in his office, and shall execute the 
same, and all things lK*longing thereunto, in the name of the deceased 
sheriff, until another sheriff be appointed for the said county and swonr 
in manner as therein is directed ; and the said under-sheriff, or deputy 
sheriff, shall be answerable fur the execution of the said office in all 

2726. Doug. 404. For the form of a JBrev, tk. Distringas t #10 see Appetid.Chap. 

tringas against |he constable of Dover Castle, XIII. § 23, 4. 

being a peer, to compel him to bring in the ' Trye, 144<, 5. ' 

body, see AppenA Chap. XIII. § 31. * Per Cur, H. 23 Geo. III. K. B. 

* ISSeetU V. Scrivens, M. 81 Geo. Ill- ^ ® 5 Bur, 2726, 7, The mode of pro- 

K. B. ceeding by diUringas against the late sheriffj 

^ R« T. 31 Geo. IIT. K. B. 4 Dumf. & on mesne pi*ocess, is oWWe, in consequence 
East, 379. and see 2 Wms. Saund. 5 Ed. of the rule and practice b^ore stated ; but it 

61 . e. « may still, it seems, be used against the haUiff" ^ 

* Barnes, 108. of a liberty, for nqi bringing m the body, 

^ 1 H. Blac. 629. Ante, 309. ^ / 

® Broirnl, Mreth Jud, Thes^ Brtv. and ilff', ' ' ‘ * 



^ and f«> ^01 xmp^ mtmli%,us4 

** in^vfd^ AS the high ahjsri^ so deceaisf^ ^Pldd; by ^ ^baye jAso^it 
" if ho had hem living j andf he security giycu to the hjigh sl^i^ eo de- 
" ceased# by the said under^sheriff and his j^edgesj ^taud i;:ejpaaiff 
, and be a security to the hipg, bis heirs and spccessors^ and p all per- 

sons whatsoever# for such under-sheriff *s due performance of his oi^cc# 
during such interval." On this statute# a rule for an attachment against 
an upder-shmff# on the death pf the sheriff during his year# is not absu- 
late% the first instance ^ And where two sheriffs had been ruled to 


On death of 
bifihopof Jhtr* 


bring in tha body# and then one of them died# the court granted an at- 
tachment against the surviving sheriff only ^ Before the making of the 
statute 7 Oeo. IV. c. 17* the office of sheriff in the county palatine of 
Durham, being b^d by grant of the bishop of Durham for the time being# 
daring the pleasure of the same bishop# became vacant upon his decease : 
But now# by that statute % .no grant or appointment of or to any office 
or employment^ concerning the administration of justice in the said 
county paij^tiae, si^ cease determine or be void, by reason of tlie death 
of any such bishop ; but every such grant and appointment shall con- 
tinue in full force# for the term of six calendar months after any such 
death# unless in the mean time determined by any succeeding bisliop of 
the said see." 


Attachment# 
what, and how 
directed, and re- 
turnable. 


Proceedings on, 
how entitled. 


Attachment 
against coroner, 
for not return- 
ing. 


The attachment is a criminal process, directed to the coroner, when it 
issues against the present sheriff ; or when against the late one, to his 
successor : end# in %he King’s Bench# it must be made returnable on a 
general return, though the original process was at a day certain ®. The 
attachment may be moved for on the last day of term^; and until it be 
granted# the proceedings# in' the King's Bench, arc on the p/e^side of the 
court# and must be entitled with the names of the parties : But as soon as 
the attachment is granted# the proceedings are on the crown side, and from 
that time the king is to be named as the prosecutor If the coroner or 
sheriff# being called upon by rule ^# neglect to return the attachment# he 
may be attached himself ; and the attachment against the coroner should 
be directed to elisors, named by the master in the King's Bench# or pro- 


^ J^a6m$ rwjwm, thonotaries in the Common Picas K If cepi corpora be returned to the 

mode of proceeding# for obtaining payment of the debt 
and costs# is by moving the court for writs of habeas corpora \ to bring up 


the bodies of the sheriffs# before one of the judges at chambers, to answer 


to such matters shall be there alleged against them ^ ; which is a motion 


of course# and may be made without an affidavit 


^ « (Jhit. Rep. >389. 

^ rafee V. JimiocU, T. 25 Geo. 

K, Bi ^ 

^ 0^ Kin. § d4t, &C. 

Eaat, m 105. 


and see 5 Barn. & Ores. 389. B Dowl. & 
Ryl. 149. S. C, 2 Bos. & Pul. 517. (a). 
C. P. 

^ Chop. XIIL 5 S7# 8. 

^2 BIpc. Rep. 911 . 1918 . Append. Chop. 
XIIL 5 *9. ^ 

^ Append. Chop. Xlllf § 4. 

1 1 CHU Mejgk 949 . , 



AGAINST 8^ 

Wlneii' t&e Jg for sk coBtem^t^ b^ ise liabl^^ iii m&niier as Liability of she- 

hfs bail BpoB the bail bond^ to the payment of what is teaJly Sue to, tho 
plaintiff^ thohgh beyond the sum sworn to aBd co8t8> to the full extent of 
thfe penalty of the bond® : And he cannot relieve hirtself/ by pay&itot of 
the debt s^om to and indorsed on the Writ, since the statute 43 Gteo/HI. 
e. 46. § 2. having neglected to take the money at the time of the arrest, as 
directed by that act; but must pay the whole debt and costs neither 
can he be relieved on the ground of the defendant's death, after the con« ^ 
tempt was incurred, and before the attachment issued ^ But he is not 
liable beyond the penalty of the bond^; And where an attachment issues 
in an action against the acceptor of a bill of exchange, the sheriff is not 
liable thereon, to pay the costs in actions against the drawer or indorsers®. 

If a party has a right to enforce payment of his debt a^inst the sheriff. When dis- 
he must pursue it within a reasonable time, and not lay by so long as that ladie^Ac!^ 
by his laches the sheriff shall be deprived of his remedy over against the 
debtor : Therefore, where the rule for an attachment against the sheriff, 
for not bringing in the body, was obtained on the 11th of February, which 
attachment was returnable on the 4th of May, and the plaintiff did Bot 
issue the attachment till the 3(1 of May, and in the mean time the defend- 
ant became bankrupt on the 19th of March, by which means the sheriff 
lost his opportunity of paying the debt, and proving it under the commis- 
sion, the attachment was set aside for such laches And on a similar 
ground, it is holden that a cognovit, for payment of the debt and costs by 
instalments, discharges the sheriff ; although it was a^eed that the right 
of moving for an attachment against him should remain with the plaintiff 
as a security, in case any of the instalments should not be paid But 
where the plaintiff, at the desire of tlie sheriff's officer, forbore to enforce 
an attachment in the first instance, and two day's afterwards applied to 
the sheriff for the debt and costs ; the court of Common Pleas held, that 
the sheriff was not discharged by the indulgence given to the officer K 
So, where the rule to bring in the body, served on the 5th July, expired 
on the second day of Mickaehnas term, two judges of that court held 
that the sheriff was not discharged, by the plaintiff's having, on the 7th 
July preceding, and previously to the justification of bail, consented to an 
order to stay proceedings, on payment of debt and costs within a month 

® 7 Durnf. & East, S70. 8 Durnf. & East, ® % Barn. & Aid. 192. ^ 

88. 1 H. Blac. 833. 543. C. P. f 9 East, 467. 3 Bos. & Pul 151. I 

^ 9 East, 316. Taunt. 111. accord* and vide amJte^ 310. 

^ 3 Durnf. & East, 133. ^ 1 Taunt 159. and see 4 Taunt. 456. 5 

® 3 East, 604. and see Doug. 464. Star^ Taunt. 319. 1 Marsh. 59. S. C. Wlghtvr. 

V. Poo^, E. 85 Geo. III. K. B. Eyre v, 181. 4 Barn. A Aid. 91. I Dowl. A Ryl 

EvUi same term, K. B. See also 4 Durnf. A 163. 9 Moore, 695. 8 Bing. 366. S, C. 

East, 433. 8 H. Bkc. 36. 547. 1 Taunt. Ante, 295. SOI. 805. 

818. 3 Stark. Ni. IVi* 16S. 8 Moore, 27- ** 1 Taunt 489. and see 1 Dowl A Ryl 

8 Bing. 56. 1 Younge A J. 885. as to the li- 388. 

ability of the sberilli in an action on the case, * Per Best, Ch. X A Gaseke, J. dmen^ 
for taking insufficient pledges in timi^us iBrft A Justices, 2 Ring" 



.'ooitivt ^addr'ah'^^stliBM^^ ag^lHst'^dti^ 

oh ttli« ground of dekf^i^unlMB thei^ hairo^teim grbi^tbdbito^ 

|)«ft hf tdb« plaintiff^ to tfcft prejudide of the sheriff **' 

Setting aside If proceedings against the sheriff' are Aregulaf^' they may be ^t 
fars^^Urii^ ^ ; or, if rtgui4tr, may he set aside or stayed i^on terms^ 

by the favour and induigenoe .of the courts in order to let in a trial of the 
merits^ f»r the benefit of the sheriff V or of the defendant, or his bail^. 
But, in the King’s Bendi, by a late rule of court *, " no rule can be 
drawn Up for setting aside an attachment regularly obtained against a 
shedfir, for nc^ bringing in the body, unless the application for such rule, 
if made on the part of the original defendant^ be grounded upon an affi- 
davit of merits^; or, if made on the part of the sherifiF or bail*, or any 
officer of the sheriffs^ be grounded upon an affidavit, shewing that such 
application is really and truly made on the part of the sheriff or bail, or 
officer of the sheriff, (as the case may be,) at bis or their own expense, and 
for his or tbci»’ only indemnity, and without collusion with the original 
defimdant/' ibis rule applies only to motions for setting aside attach- 
ments regularly obtained ^ ; And if the affidavit be made on behalf of the 
sheriff or bail, it must comply with the terms of the rule : Therefore, an 
affidavit which did not state that the application was made at the expense 
of the bail, and for their only indemnity, was deemed insuffieient The 
affidavit in such case should regularly be made by the defendant himself^. 
And, the court will not set aside an attachment against the sheriff, for 
not bringing in the body, on payment of costs, upon an affidavit that the 
plaintiff purposely prevented the defendant’s being re-taken after a rescue, 
and that the application was by the sheriff himself, without negativing 
the feet of his having an* indemnity K If an affidavit of merits however 
be produced, it is not necessary to state on whose behalf the motion is 
made'". 

Rule for setting The practice, when the sheriff has been fixed, is to move for a rule to 
terms.**” cause why, on putting in bail, the proceedings against him should 

not be set aside ; and to have the bail ready to justify, when the rule is 
disposed of If the plaintiff has not lost a trial, the cr)urt will set aside 
the proceedings, upon putting in and perfecting bail above, and payment 

S60# But on ft ftubaequent Jay, it appears, 

BeO, C. J. ftaid, that upon payment of cost;, 

Uie court would eoftsent to m&lce the rule ab- 
solute, for setting aside the procee<Ungs. Id. 

8 « 9 : 

* 8 Chit Rep. 58. 

b 851'. SIO. SIS. 

^ R.S 30 eo^ni. 

' ' : :atkd ^see 8 Wms. 

« a m. m « B^n. & 

Aid. I CWt Edp. d7S, 3. («). 


2 Chit. Rq\ 373, 4. and see 7 Durnf. & 
East, S89. 3 Maule & Sd. 899. 1 New 
Rep. C. P. 183. 

^ Append. Chap. XIII. § 45. 

« Id. § 46. 

*» 1 Cfait^Rep. 446. ^nte, 802. 

» 1 Chit Rep. 347. 

. * Id. 788. 

1,1 Bam. & Aid. 198. 

" 1 Chit R^ 578. and see id. 780, 81. 
Jwle,302, 

1 Bos. & Pttl. 334. iHfr BuUer, J. 



Butiif^a trialha^been jb8t/4he 

the attaehtn^t «hall xemain in the offii:^> and'itand a«» ft r security t0 the 
plaintiff for the sum recovered And it 8eems> Uiat the atthchment ritall 
a^od m a security, as well as the bail bond, where a * •* trial' has been lost, 
although ^ithe defendant has been surrendered in dischai^ of his bail®. 
On setting aside a regular attachment, on payment of co6t8> the question 
whether or not the attachment shall stand as a security^ depending <^^pon 
the feet whether a trial has been lost, it is for the plaintiff, who seeks to ^ 
qualify the rule, to shew by his affidavit the necessary facts^ such as the 
day of the delivery of ^the dedaratioh, fee. which may entitle him so to 
do^: And where the court ordered an attachment against the sheriff, of 
which he had regular notice, to stand as a security to the plaintiff for the 
debt and costs, and the sheriff, in the next term, applied^to discharge that 
part of the rule which related to the attachment standing as a security, 
urging that he was no party to the rule, the court held the application to 
be too late 

When the sheriff has been guilty of a breach of duty, in discharging the 
defendant out of custody, without the plaintiff’s assent, upon his Ofvn un- 
dertaking to appear and put in bail, or by taking money from him, instead 
of a bail bond, the court will not assist the sheriff, by staying the proceed- 
ings in an action for an escape, or by setting aside the attachment upon 
an affidavit of merits, and payment of costs and it is now decided, that 
he cannot, after paying the debt and costs, maintain an action against the 
defendant, for money paid ^ But, if he has taken a bail bond, be may 
resort to the defendant or his bail, by putting it in suit against them ; 
though, in general, the money is paid by the officer, on issuing the attach- 
ment, and he brings the action on the bail bond, in the sheriff’s name^. 
In an action on a bail bond, if the issue depend on the date of the appear- 
ance, the court of Common Pleas, upon an application by the plaintiff, 
will order the da^ of the appearance to be entered in the filacer’s book ; 
although, before the application to the court, issue has been joined on the 
plea of comperuit ad diem And where bail above were put in but not 
justified, and the sheriff, being fixed, brought an action on the bail bond. 


* i Durnf. & East, Sd2. 2 H. Blac. 235. 
AnUt 303. 

•* Gravett v. WtUmtaSi T. 15 Geo. III. K. 
B. cited in 4 Durnf. & East, 352. 1 Chit, 
llcp. 237. 270. 367. 

1 Chit, Rep. 270. («). Nias v. G«ry, M, 
57 Geo. III. K. B. there cited, cofOra : and 
see 8 Dowl. & Ryl. 137. 

^ 5 Taunt. 600. 1 Chit. Rep.S71. m no/is.. 
AnUf 304. And for what U meant by losing 
a iiiai, see ni ibid, 

® 1 Chit. Rep. 1110/ 

f 7 Domf. & East, 100. 339. 2 Barn. & 
Aid. 354. 1 Chit. Rep. 66. S. C* and see 1 


Chit. Rep. 567. (a). 721. 2 Chit Rep. 93. 
4 Dowl. & Ryl. 155. 1 Bos. & Pul. 225. 1 
Taunt 119. 6 Taunt 554. 2 Marsh. 261. 
S. C. 6 Moore, 111. 7 Moore^ 552» 1 Bing. 
156. S. C. but see 1 Pricey 103. 5 Barn. 
& Cres. 244. conira. Ante^ 236. 268, 3. 

* 8 East, 171. 

^ 2 Wms. Saund. 61. f. And see Petersd. 
Part L Chap. XV. as to the right of the 
bail against their ^principal, and agaiost each 
o^cr t and a sure^’s right against the hail- 

• I Taunt 83. 886. and w » 

Frlca, 406. w 
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bail bond. 




|J[;iigdcd cmperuit ad ilkmi <m motion 

. tlm'i«00gni»uioe of bail in tbe original aetioii to be 

.ttSjtn off the file ; thoii^ Ae defendant all^d, that the sheriff was fixed 
thrhi|||]) his otfn negligence : for that shoi^d have beeA the subject of a 
mptien to stay puoeedings on the bnil Bwid*. 
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crup. XIV. 


Of the Proceedings in Actions, hy and against At- 
TORNiES and Officers, in the Courts of King’s* ** 
Bench, Common Pleas, and Exchequer ; md if the 
Recovery and Taxation f their Costs. 


1'HE proceedings in actions against defendants when at large, and mode 
of bringing them into courts in ordinary cascs^ having already been con- 
sidered ; I sliall next i)roceed to shew whatever is peculiar to the jpro- 
ceedings in actions by and against atlornies, who are supposed to bo al- 
ready in court, and against prisotiers in the actual custody of the sh^iff\ 
&c. or of the marshal of the King's Bench, or warden of the Fleet 
prison. y 

Attornies, we have seen, may sue by attacJiment of privilege, and must 
be sued by hill\ In the King's Bench, the atlachnient of privilege, at 
the suit of an attorney, is in nature of a latitat ^ : therefore, in replying 
it to a plea of the statute of limitations, the plaintiff must set forth the 
continuances And an attachment of privilege is not a continuance of a 
bill of Middlesex, so as to avoid the statute of limitations In the King’s 
Bench, it is a rule, that " every attorney shall leave a prcecipe ® with the 
signer of the wits, containing the defendant’s names, not exceeding 
four in each writ, with the return, and day of signing such writ, and 
the agent's or attorney’s name who sued out the same : and that all 
such prmcipcs shall be entered on the roll, vAxorothdprcecipesof latitats, 
and all other writs issuing out of this court, are entered ; and the of- 
ficer that signs the wits in this court, shall not sign such attachment^ 
till a prcecipe be left with him for that purpose But when an at- 
torney sues by attachment of privilege, his name need not be indorsed on 
the writ : for thb 2 Geo. II. c. 23 . § 22 . which requires the name of the 
plaintiff's attorney to be indorse^ on the writ, only extends to cases where 
the attorney sues for another person And an attorney, plaintiff, may 
sue by common process, and indorse his own name on the copy as the at- 


Proceedings in 
actions by and 
against attor- 
nies. 


By attachment 
• of privil^e, or 
bill. 

/^acbment of 
priv-ilegfi, in 
K. Bi.^haU 


Signing.. 


Indorsement of 
attonicy’s name 
on. . 


* AfUei 80. 

^ 1 Show. 367. and see Append. Chap. 

XIV. § 2.4. e. * ^ 

^ Garth. 144. I Show.$66, 7. 2 Salic. 420. 

S. c. ' ' ' V ' ■ 

** 3 Dumf. A East, 662. but see Willes, 
269. (a). And for the entry -of an attach- 


ment of privilege on the roll, to save the 
^ttte, in K. B. see Append. Chap. XIV. 

* Append. Cbajs XIV. § 1. 3. 

Hk 20 Geo. II. K. B. and see 1 Ken. 

394. 

8 4»umf, & Biw^27». 



, OP ^c»i«ja^.,iit 

tmff^ Hmj afterwards declare by aoether attorney ^ If an altmuay 
Bue^by attaditnent of privilege, for words spcdcen in and the venue 

be laid ^ere, ami the plaintidT do not recover a verdict for ten pounds, it 
may, he suggested on the roll, that the defendant was ' 'resident in Wales ^ 
&C. in order to entitle the defendant io enter a nonsuit, under^ihe statute 
13 Geo. JII. c. 51. § 1, 3. but if the venue had been laid in Middlesex, 
it wight have made a difference 

Auacliment of In the Common Heas, an attachment of privilege is in nature of an 
" P'fwhit original writ « ; and must have^^een days between the teste and return d. 

T€$u 9 nd return This writ should regularly be returnable on a day certain, in full term * : But 
Where it was made returnable after the essoin day, and before the quarto 
die post, the court allowed it to be amended, on payment of costs ^ And, 
being in nature of an original writ, it is suiiicient, when replied to a plea 
, of the statute of limitations, to shew the teste of it, without the conti- 
l^nances It is a rule in this court that “ no attorney shall sue out an 
attachment <4 privilege at his own suit, nor shall the same be sealed, un- 
less it be iirsi stamped or signed by the clerk of the warrants or his de- 
puty, for which no fee is to be paid, to the intent to shew that such per- 
son is an attorney of this court, duly entered and continued on the roll of 
for. attornies.” And there is another rule **, similar to that in the King' s 
Ben^, that " every attorney, who shall sue out a writ of privilege against 
an} defendant, shall leave a prweipe ^ at the prothonotaries' office, with the 
defendant's names, not exceeding four in the whole, and the return day 
thereto, and the day of signing the same, together with the agent's or at- 
torney's name who sues out the same ; and that such praicipe shall be ,en- 
tered by the prothonotaries upon a remembrance roll, in their respective 

Siguiiag. offio^, to be kept for that purpose, without fee or reward ; and that the 

prothonotaries do not sign any attachment of privilege, without such 
praecipe be left in the office, at the time of signing thereof." The practice 
therefore, as governed by these rules, is to take the prcecipe and writ to 
the prothonotaries* derk, who will sign the writ gratis, keeping the prce-> 
cipe; after which^e writ is marked by the clerk of the warrants, and 
then sealed. 

Arrest on. An attorney was formerly permitted to hold the defendant to special 

bail, upon an attachment of privilege, for fees or disbursements, however 
trifling K But now, since the statutes for preventing frivolous and vexatious 
arrests, the defendant cannot be arrested and holden to special bail, upon 
an attachment of privilege, or any other process, unless the cause of action 
amount to pounds or upwards. Where it is under that amount, 

• 7 Dwnf. & Ea»t. 86. S. C. 

** 6 Durpif. & Bast, 600, This determi- ^ 1 Wila. 167. 
walwa was briotc the itat. 6 Geo. IV. c. 106. » R. T. 9 W. III. C. P. and see R. T. 29 

S I%.ao. by which the above act of parha- Car* II. reg. S. C. P. 
laaat other proviaons sub- * R. H. 11 Geo. 11. 2. C. P. 2 Blac. 

stithiedialieajlie^ ££<^.919. 

• Aippj^ Chap^ XIV. 4 10. . t Append Chap. XIV. 5 9. 

ita Csk. Pr. C. P, 149. S. C, 1664. § 9. K. B. R.M. 1664.$ 

• 6 U8* > Bfoa. * Bisg, 25. 12. C. P. GUb. K. B. 246. Gilb. C. P. 86. 



mvkt Dig ;d llbi notice to 

«ppearjK4kl$ In-^otber cases. ^ ^ • :'J. ' ■'■'* 

la die King's Bench> the time allowed foi- declaring upoii an^ attach- 
memt of privilege, Is the same as upon a bill of Middlesex "ot iatHat, &c. 
And if an^attomey sue out an attachment of privilege, and deliver or file 
hk declaration ^ and give notice thereof, days exclusive before the 
end of the term wherein the attachment is Tetiimable, the defendant must 
plead as of that term ; the plaintiff having entered a rule to plead, and 
demanded a plea : but if he do not declare within that time, the defendant 
may imparl to the next term and if he do not declare before the esSoin 
day, the defendant will have an imparlance to the term following \ In 
the Common Pleas, if the attachment of privilege require only a common 
appearance, it must be entered, on a proper jirceeipe with the prothono- 
taries ,* and if it require special bail, the clerk of the dockets prepares 
the bail-piece and attends the court or a judge when the recognizance is 
entered into, as the filacer does in other cases, an^ the bail justify, or fresh 
bail is added, in the same manner In the Exchequer, the declaration, 
at the sidt of an attorney or side clerk, begins by stating tlic character in 
which lie sues ; and omits the quo minus clause, in the conclusion 

In proceeding against attornies and officers of the court, the bill^ which 
is the foundation of the action, is a complaint In writing, describing the 
defendant as being present in court ^ ; and generally concludes with a 
prater (f relief, though the declaration upon the bill is not demurrable 
for want of it \ In the King’s Bench, the bill against an attorney could 
formerly have been filed in term time only, sedente curid^, and not in va- 
cation K But now it may be filed in vacation, as well as in term time^ : 
And where the cause of action arises after terra, there should be a special 
mmorandum, stating the day of bringing the bill into the office of the 
clerk of the declarations \ If a bill however, filed against an attorney of 
that court in vacation, be entitled of the preceding term, and the defendant 
plead the statute of limitations, he may shew when it was in fact filed 
The filing of a bill is considered as the commencement o#an action against 
an attorney, without notice being served upon him. And where, in an 
action against an attorney for goods sold, the plaintiff proved that he filed 
his bill at a certain time in the forenoon, and the defendant gave in evi- 
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* For the beginning of a declaratipn, at 
the suit of an attorney, in K. B, see Append. 
Chap. XI V, 5 8. In C. P. ul. § U. 

** R. M. 5 Ann. reg, 8. a. K. B. Gilb. K* 
B. 346. 

* AppenS, Chap. XIV. § 12. 

JA § IS. 

® Imp. C. r. 7 Ed, 541. 

1 Appisnd. amp. §.174 < 

* 1 Wms. Saund. 6 Ed, ^8* c. S62. « 

Wms, Saand. 5 Ed. 415. & and see Append. 
Chajk-mVi § 18, 19. '' - 
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^ Andr. 847* 

^ 3 Salk. 644. 12 Mod. 163. Gilb. K. 
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M. 23 Geo. III. K. B. 5 Durfif. & East, 
1 73. and see 8 Durnf. & East, 643, 4. 2 H. 
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OF PlCOC«ite»llrf(5SI m ACtIC3j!NS 

denee a receipt for the sum demanded^ ^ted the same day } t^ie judge id 
nisi prius held that this was no answer to the action, without proof that 
the payment was made before the filing of the bill Where the bill 
against an attorney was entitled of the term generally, being before the 
cause of action accrued, the court of King's Bench on motion allowed it 
to be amended, after a writ of error brought, by inserting a special memo* 
randuni of the day of filing the same ; and gave the plaintiff leave to carry- 
in a new roll, agreeably to the amended bill, and to make the transcript 
conformable to such new roll, on payment of costs **. But such an amend-^ 
ment cannot be made, after the proceedings are entered on record, without 
leave of the court®; atid, in one case, they gave the defendant leave to 
plead de novo, upon terms **. 

In the King's Bench, it is usual in practice to file the bill with the 
clerk of the declarations in the King's Bench office ; and to deliver a 
copy of it, to the defenda^nt, or ids known agent with notice thereon to 
plead in Jhar dfiys® : which notice has been deemed sufficient, though he 
reside more than twenty miles from London ^ : Or, if the defendant's 
name and place of abode be not entered in the muster's book kept for that 
purpose, a copy of the bill’ may be stuck up in the office; although his 
name and place of abode be entered in the book containing a list of cer- 
tificates And if the bill be filed, and a copy thereof delivered, four 
days exclusive before the end of the term, including Sunday ^ the defendant 
must plead as of that term ; the plaintiff having entered a rule to plead, 
and demanded a plea : but if the bill be not filed, and copy delivered, 
within that time, the defendant is entitled to an imparlance^ : And where 
the defendant was Served with a copy of the bill, before the bill itself was 
filed, the proceedings Avere set aside for irregularity The bill and ct»py 
were refiuired, by the general stamp acts to be written in the umal and 
accustomed manner : and therefore, the copy of a bill filed against an at- 
torney, partly printed and partly written, on one sheet of paper, stamped 
with a four-penny stamp, which contained several printed counts, two of 
them being struck out, and was otherwise oblitfpjated, and exceeded se- 
venteen common law folios, wiis held to be irre^lar ; and it appearing 
that the bilSpi^s framed in the same manner, with the same obliterations. 


* 3 Campb. S31. 

7 Durnf, & East, 474.. 

* Id, ibid, 1 Chit. Rep, 336. but sec J 
Manle & Sei. 232. 2 Barn. A.Ald. 472. 1 
Chit. Rep. 277. S. C. 10 Moore, 194. 2 
Bing. 469. 1 M‘Clel. & Y. 202. S. C. 

'' i Chit Rep. 46. 

® This olfiecr is appointed to receive and 
make an entry of d<!c1aratio«& and bills filed 
in ibis court; to deliver out the former, and 
to keep the latter; for which he is' 

ea^ii^^d a ^ two shillings jter i^n, 
from ovifjiy attorney. Ii; M. 16 Car, Ihrrg, 
3. R; E. 19 IL K, B. 

* Ini^ K. B. 10 M . But such agent 


i.« not brtund to accept it. Per Cur, £. 39 
Gen. I11.K.B. 

® Append. Chap. XIV. § 20. 

^ 6 Durnf. & East, 369. 

* — V. Houghf one, T. 42 Geo. 

in. K, B. 

k R. M. 6 Ann, reg, 3. a, K. B. Gilb. K. 
B. 346. 

* Cotistable v. Edmrds, E. 40 Geo. III. 
K. B. 

“ 48 Geo. III. c. 149. Sched, Part II. 65 
Geo. HI. c. 184. 3*0/10(1, Part Xl, in jirind^o. 
Blithe stamp duties imposed by acts, 
were repealed by the statute 5 Oeb^ IV. c.41i. 



AGAINST ATTGRNIEIS, 

the court set aside the proceeflings altogether*. The rest of the pro- 
ceedings^ by and against attomies of the King*s Bench, are the same as in 
other cases. 

In the Common Pleas, a bill may it seems be filed against an attorney, 
to avoid the statute of limitations, in vacation, as well as in term time ^ : 
And after it is filed, if the defendant do not, on being publicly called in 
court, appear thereto, judgment is given against him, that he stand fore- 
judged from exercising his office of attorney, for his contumacy ^ : upon 
which he is struck off the roll of attomies ; and being no longer entitled 
to his privilege, he may be proceeded against as a common person. For- 
merly, no bill could have been filed against an attorney or officer of the 
Common Pleas, to be ctilled in court, in order tp a forejiidgcr, until the 
bill was actually entered upon record, and a number roll put thereon **. 
This rule however appears to be disused ® : and at present, the practice is 
to prepare a bill ^ against the defendant, which is delivered to one of the 
criers, by whom the defendant is to be thrice called in open court, with an 
intimation that he will be forejudged, if he do not appear ; after which, 
the bill is entered with the prothonotaries : and a rule being given there- 
on by the secondaries, for the defendant's appearance, the bill should be 
filed in the prothonotaries' office till the rule is out, and afterwards with 
tlie custos hrevium ff. And it is a rule, that where any bill shall be filed 
against an attorney of this court, no forejudger shall be entered against 
him upon such bill, for want of appearance, if the action be laid in London 
or Middlesex, and such attorney reside within twenty miles of London, 
until four days after notice in writing, of filing such bill, be given to such 
attorney or his agent, or left at his usual place of abode, and a rule given 
for such appearance ; and if such attorney reside above twenty miles from 
London, or the action be laid in any other county \ho.nH.ondon or Middle-- 
sex, then no forejudger shall be entered, till eight days after such notice 
shall be given, in such manner as aforesaid, and a rule* to appear as afore- 
said : the said days to be exclusive of the day of giving such notice 
The notice of filing the^)ill ought to be given four days exclusive before 
the end of the term, or the defendant will be entitled to aj|imparlance, 
and need not plead till tlie first four days of the next term If the de- 
fendant appear, on being called in court, he enters his appearance with the 
prothonotaries ; and the proceedings against him are the same as in com- 


Siibsequent pro- 
ceedings. 


Bill against at- 
torney of C. P. 
in vacation. 
Proceedings on. 


Calling defend- 
ant. 


Notice of, and 
rule for appear- 
ance. 


Apijcaranee. 


* 1 Maule A Sel. 709. and see 12 East, ^ K. H. 11 Geo, U. reg, 3. C. P. And 

S94>. 1 Dowl. & Hyl. 602, for the Jorm of notice of a bill filed against 

? Jnle, 27, 6 Taunt. 347, 8. 355. 2 an attoniey, see N. T. IS Geo. 11. 3. C. P. 
Marsh. 50. 52. 50. S. C. Append. Chap. XIV. § 26. 

** For the ybrm of the cntiy of this judg- * Morgan v. one, i^'c. T. 33 Geo. 
ment, see .-\pi)end. Chap. XIV, § 27. III. C. P. Imp. C. P. 7 EJ. 546. 

R. T. 21 Car, II. reg, 2. C. P. * For the lieginnlng of a declaration 

® Imp, C. P. 7 Ed. 54'7. against an attorney, after appearance, by 6it( 

' f Append. Chap. XIV. § 24. in C. P. sec Append. Chap. XIV. § 28. 

* Cas. Pr. C. P. 4. 
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OF FROCERDINGS IN ACTIONS AGAINST ATTORNIES, &C# 

If the defendant do not appear in due time, the proceedings are entered 
on a roll, which is obtained from the prothonotaries, and their clerk will 
sign the judgment of forejudger, on an incipitvr being first made thereon. 
The roil is then taken to the cleric of the warrants, wlio will strike the 
defendant off the roll of attornics ; after wliich he may be proceeded against 
by the plaintiff, or any one else as a common person : and he cannot be 
restored, unless he pay the debt and costs : But when he has made satis- 
faction to the plaintiff, he may obtain a rule of court in term time, or 
judge’s summons in vacation, to shew cause why he should not be re- 
stored ; and if it appear that the plaintiff has been satisfied, a rule or order 
will be made, for the clerk of the warrants to restore him 

It was formerly holden, that a bill could not be filed in vacation, against 
the warden of the Fleet, for an escape But now, by the statute 59 Geo. 
III. c. 04. it shall and may be lawful for any person or persons, having 
cause f»f art ion ac^inst the warden of the said prison, for or in respect 
of the escanr of any person or persons in his custody, from and out of 
the said custody, to commence his or their action against the said 
** warden, by filing his or their bill against him, at any time in vacalmi, 
in the office of the prothonotaries of the court of Common Picas, or with 
the clerk or deputy clerk of the pleas in the office of Pleas in the court 
of Exchequer, for or in respect of such escape, and to entitle such 
bill as of the preceding term ; a copy of which bill so filed shall, within 
** twenty four hours after the filing thereof, unless a Sunday or public 
holyday intervene, and in that case on the next day after such Sunday 
or public holyday, be delivered to tlie said warden or his deputy, or to the 
turnkey or porter of the said prison ; and the said warden shall appear 
and plead to the said bill, within the first four days of the following 
** term ; otherwise it shall be lawful for such person or persons, having 
such cause of action as aforesaid, to sign judgment against him in sucli 
" action. And, for the better ascertaining as well the time of filing such 
bill, as of delivering such cojiy thereof as aforesaid, the proper offiew of 
** the court in which such bill sliall be filed, or" his lawful deputy, shall, 
at the time of filing the same, indorse thereon a memorandmt of the 
time of filing such bill ; and the said warden or his deputy, or the 
turnkey or porter of the said prison, shall, at the time of receiving such 
copy of the said bill, indorse upon such copy a memorandum of the time 
id receiving the same.” In the construction of this statute it has been 
holden, that the interval between the essoin day and first day of the 
court’s actually sitting, must be taken as part of the term ; and therefore, 
a bill may be filed against the warden of the Fleet for an escape, on the 
day after the essoin day, entitled as of the term generally; and if the 
plaiittiff give a rule to plead on the first day the court sits, he will sub- 
atant|aUy comply with the requisition of the statute 8 & 9 W. III. c. 27. 

* Geo. IlL c. 64. For the beginning of a bill 

F, 6 Ed. ngoinsi the warden of the , Fleets «je Appead. 

0 S52. 9 ?y|*rsh. 49. 54. Chap. XIV. § g5, 

3. C. and see the to the statute 59 



01? DELIVBRWG AN ATTOilNEY^S BILL. 32S 

§ 12. provided lie do not sign judgment within eleven days after thr; filing 
of the bill*. 


In the Exchequer, the bill against an attorney, or side clerk, begins by 
stating the character in which he is sued ** ; and the proceedings thereon 
arc similar to those against an attorney of the King's Bench. 
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As between attorney and client, the remedy given by law to an attor- Remedy by ac- 
ney, for recovery of his bill of costs, is an action of asuiimpsU, This action 
lies for business done in other courts, as well as in the court of which the 
})laintifF is an attorney But an attorney cannot recover a charge for 
conducting a suit, in which the party charged has not had the benefit of 
the attorney’s judgment and superiiitendance **. ’ It is also said, tliat an 
attorney ought not to prosecute an action, to be paid in gross ; for that 
will be champerty And an undertaking by a third person, to pay an at- 
torney the further expenses of business already commenced, must be in 
writing, by the statute of frauds 

By the statute 3 Jac. I. c, 7* § 1- oil attoriiies and solicitors shall give Delivery of bill, 
a true bill unto their masters or clients, or their assigns, of all charges 
concerning the suits which tliey liave for tluun, subscribed with tlicir 
Ininds and names, before such time as they, t)r any of them, shall cliarge 
their clients with any the same fees or charges.” Upon this statute it 
was a good plea, to an action brought by an attorney for his fees, that no 
bill had been delivered to the defendant fi ; or the statute might have been 
given in evidence, on non asmoiipsit But if an attorney had delivered 
liis bill to tlic defendant, after the arrest and before tlie bill filed, it was 
well enough * : and this statute did not extend to attornies in inferior 
courts, but only to those in the courts at IVestminsfcr It should also 
seem, that an attorney’s bill could not have been taxed, unless an action 
was depending thereon h nor without bringing tlie amount of it into 
court 

To remedy these manifold iiicoiiveiiicnces, it was enacted by the statute By stat. 2 Geo, 
2 Geo. If. c. 23. § 23. (made perpetual by the 3B Geo. II, c. 19. § 75.) 
tliat no aUontc^ of his majesty’s court of King’s Bench, Common Pleas, 
or Exchequer, or duchy of l.ancaslcr, or of any of his majesty’s courts 
of Great Sessions in Wales, or any of the courts of the counties pala-- 
tine of Chester, Lancaster, and Durham, or any other court of record 
" in that part of Great Britain called England, wherein attornies have been 

• 4 Moore, 423. 2 Brad. & Bing. 31. «3 Keb. 118. 314. T. Raym. 245. S 

S. C. Salk. 19. S, C. but see Garth. 37. 1 Sliow. 

b Append. Chap. XIV. § 29, 30. 48. Comb. 120. S. C. 

Cro. Car. 139. 60. * 1 Show. 838. Bui. Nl Pri. 143. 

^ 1 Bing. 13. 7 Moore, 237. S. C. and i 1 lib P. R, 145. but see 1 Str. 633. 
see 3 Camjib. 451. 3 Stark. Ni, Pri. 73. Cas? Pr. C. P. 27. S. C. 

* Com. Dig. tit,Aaoma/f (B. 14.) Hob. ^ Carth. 147. 1 Show. 96. 1 Salk. 86. 

1 17. and see 2 Aik. 266. 4 Bro. Chan. Cas. S. C. 

330. 18 Ves. 31.3. in Chan. 2 Marsh. 5273. * 1 Salk. 332. but sec 2 Chit. Rep. 135. 

f 1 Stark. A7. Pri* 270, *” 2 Ves, 431, 2. 
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" accustomaUy admitted and sworn; nor any solicitor in any court of 

equity, either in his majesty's high court of Chancery, court of equity 
“ in the Exchequer chamber, court of the duchy chamber of Lancaster 
at fFcA'/ /mWer, or courts of the counties palatine of Chester, Lancaster ^ 
** or Durham, or of the Great Serious in Wales, or in any other inferior 
court of equity, ^iii that part of Great Britain called England, shall 
« commence or maintain any action or suit, for the recovery of any fees, 
cliarges^ or disbursements, at law or in equity, until the expiration of 
^^‘onc month or more, after such attorney or solicitor respectively shall 
have delivered unto the party or parties to be charged therewith, or left 
for him her or them, at his her or their dwelling house or last place of 
abode, a bill of such fees, charges and disbursements *, written in a com- 
mon legible hand, and in the English tongue, except law terms and 
names of writs, and in words at length, except times and sums ; which 
bill shall be subscribed %vith the projwjr hand of such attorney or solici- 
tor respect fveU. 

Ileferring bill to " And, iipuii application of the i>arty or i)arties chargeable by such bill, 
be taxed. otlier person in that behalf authorized, unto the Lord High 

Chancellor or Master of the Rolls, or unto any of the courts aforesaid, 
or unto a judge or baron of any of the said courts respectively, in which 
the business contained in such bill, or the greatest part thereof in 
amount or value, shall have been transacted ^ ; and upon the submission 
“ of the said party or parties, or such other person authorized as aforesaid, 
** to pay the whole sum that upon taxation of the said bill shall appear to 
be due to the said attorney or solicitor respectively ; it shall and may be 
lawful for the said Lord High Chancellor, blaster of the Rolls, or any 
“ of the courts aforesaid, or for any judge or baron of any of the said courts 
“ respectively, and they are thereby required, to refer the said bill, and 
the said attorney's or solicitor's demand thereupon, although no action 
** or suit shall be then depending in such court touching the same, to be 
taxed and settled by the proper oiheer of such court, without any money 
being brought into the said court for that purpose ; and if the said attor- 
" ney or solicitor, or the party or parties chargeable by such bill respec- 
" tively, having due notice, shall refuse or neglect to attend such taxation, 
" the said officer may proceed to tax the said bill ex parte : pending which 
reference and taxation, no action shall be c*c»mmenced or prosecuted, 
touching the said demand. 

of mo- And, Upon the taxation and settlement of such bill and demand, the 

my due tliereon. „ party or parties shall forthwith pay to the said attorney or solicitor 
respectively, or to any person by him authorized to receive the .^ame, 
tliat shall be present at the said taxation, or otherwise unto such other 
^ pei^n or persfons, or in such manner, as the respective courts aforesaid 
ahail d^ect, the whole sum that sliall be found to be or remain due 
*?: theafeon ; whidfi payment shall be a full discharge of the said bill and 
d^ati4- and in default thereof^ the said party or parties shall be liable 

, ' 1ft 

* Id. 18«. Barnes, 122. 

^ 1 Ssilib S9. imt see 2 Bernard. K. B. 



ATTORNEY^ MEL. 

to ah alftachmeht or process of contempt^ or to such otheflr proceedings^ 
at the election of the said attorney or solicitor, as sucli party or parties 
“ was or were before liable unto. 

And if, upon the said taxation and settlement, it shall be found that 
“ such attorney or solicitor shall happen to have been overpaid, then the 
" said attorney or solicitor respectively shall forthwith refund, and pay 
unto the party or parties entitled thereunto, or to any person by him her 
or them authorized to receive the same, if present at the settling thereof, 
or otherwise unto such other person or persons, or in such manner, as 
the respective courts aforesaid shall direct, all such money as the said 
ofKcer shall certify to have been so overpaid; and in default thereof, the 
said attorney or solicitor respectively shall, in like manner, be liable to 
an attachment or process of contempt, or to such other proceedings, at 
“ the election of the said party or parties, as he would have been subject 
** unto, if that act had not been made. 

" And the sai<l respective courts arc thereby authorized to award the 
** coHx of such taxations to be paid by the parties, according to the event 
of the taxation of the bill, that is to say, if the bill taxed be less, by a 
sixlh part, than the bill delivered, then tlie attorney or solicitor is to j)ay 
the costs of the taxation ; but if it shall not be less, the court, in their 
“ discretion, shall charge the attorney or client, in regard to the rcason- 
ablcness or unreasonableness of such bill/' 

The provisions of the above statute arc confined to actions for the re- 
covery of fees, charges or disbursements, at law or in ecpiity* But though 
the statute applies only to j>articiilar cases, and to bills of a particular de- 
scription, yet the court it seems still retains, and has always exercised, a 
right, as at common law, to direct the taxation of other bills of costs ; and 
such is said to be the constant practice®. In making out an attorney's bill 
on this statute, it is not sufficient to charge the costs of an action brought 
by the attorn(;y for his client, at one sum in the aggregate, although the 
costs in that action had been taxed at that sum, as between party and 
party ^ : But the plaintiff may nevertheless recover the residue of his bill, 
as to which the provisions of the statute had been complied with 

It having been doubted, whctlier lui attorney's bill could be delivered 
with abbreviations^, it was enacted by the statute 12 Geo. IJ. c. 13.® that 
** it shall and may be lawful to and for every attorney, clerk in court, and 
solicitor, to write his bill of fees, charges and disbursements, with such 
abbreviations as arc now commonly used in the English language ; any 
thing in any former law to the contrary notwithstanding.” On this sta- 
tute it has been holden, that an attorney may deliver a bill of costs, con- 
taining such abbreviations of English words, as are usual and intelligible 
And, by § 6. the said act of the second year of George the Second, for 
** the better regulation of attornics and solicitors, or any clause matter or 

. • 8 Cjiit. R^p. J65. and see 9 Price, 34-9. ** 1 Ry. Sc Mo, 880. 

Post, 329, SO. “Pr. Rcg.37. 

** 2 Car. & P. 09. 1 Ry. & Mu. 880. “ § 5. 

S. C. f i Tamil. 103. 
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** thfttg thtifijhi 6bntaJAed>'i not cxtcfiidtd Ahy bl&^fbefli> cbdrges And 
% disbursemt^nts; dixc from any atidrney nr solicitor^ to any other attorney 
or solicitor, or clerk in court ; but every such attorney, solicitor, or clerk 
** in court, may use such remedies, for the recovery of his fees charge® 
and disbursements, against such other attorney or solicitor, as he might 
" have done before the making of the said act/' 

For eonvey- If the whole bill be conveyancing », it cannot be taxed. But if any 
Slicing, &c- attorney's bill, which has been delivered, be for business done in 

court, the bill must be delivered a month 1>efore the action is brought, 
otherwise the plaintiff cannot recover ^ And a warrant of attorney S or 
dedimns poteslatem **, chargcj| in an attorney’s bill, is a sufficient ite^n to 
enable the court to refer the bill for taxation ; though, with this exception, 
it be entirely for conveyancing. So, where one of the charges was for draw- 
ing and engrossing an affidavit of debt, in order to hold a pArty to bail, 
which appeared to have been sworn, the court of King’s Bench held this 
to be a charge for business done in court, which made the bill taxable 
And a charge in an attorney's bill, fji* «'ittcn(ling at a lock up house, and 
obtaining the defendant's release, and fillnig up a bail bond, will render 
the bill subject to taxation^. But a cliarge for preparing an affidavit of 
the petitioning creditor's debt and bond to the Chancellor, in order to ob- 
tain a commission of bankruptcy, was holden not to be a taxable item 
tvithin the statute, as being a charge at law or in equity, the affidavit not 
having been sworn, nor a commission issued So, charges for searching 
to sec whether satisfaction of a judgment was entered, or whether an issue 
was entered and docketed, will not constitute taxable items in an attorney’s 
bill, so as to make it necessary to deliver it signed before action brought*'. 
And where an attorney had paid money, in consequence of his undertaking 
to pay the debt aud costs, this was holden not to he a dishursemeni hy him 
as an attorney, wnthin the meaning of the statute'. 

When fart w It has been made a question, whether an attorney may recover for 
texttblc, and part ^jj^^^ges or disbursements not taxable, when part of his demand is for busi- 
ness done in court ; and the distinction that has been taken is, that he 
may, where he has delivered no bill at all ^ ; but that where he has deli- 
vered a hill irregularly, he cannot *. And accordingly, in a modern case 
an attorney not having delivered any bill to his client before action brought, 

* M. 13 Geo., II. jlritm, K. B. Bamci^ ^ 6 Durnf. & East, 645. 

41, 3, a V, and see Bui. jVL Pri. 145. f 6 Barn. & Ores. 86. 
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ATW)ENElf’s EILL. 

Imt having afterwards delivered a bill of particulars under a judge’s orderj 
was held to be entitled to recover charges for money paid for his client^s 
use> having no reference to his business of an attorney^ although other items 
iu the bill of particulars were taxable. An attorney having delivered two 
separate bills^ one of which was for fees and disbursements in causes, and 
the other for malting conveyances, a rule was made, in the King’s Bench, 
for taxing both *. And so, where it ^va8 moved rfiat the master might be 
directed to tax those articles in an attorney's bill which relajted to convey- 
ancing and parliamentary business, the rest being for management of causes ‘ 
ill the court of King’s Bench, Lord MansJieW. said, there was no doubt 
but the master might tax the whole ; that he recollected a case, where the 
foes paid to a proctor, for business done in the ecclesiastical court, made 
part of the bill ; and it was determined, that as tbe whole bill had been 
referred to tlie master, he might tax that part of it So, where an at- 
torney had delivered tlirce several bills, one for business done as an attor- 
ney, another as agent, and a third for fees due to him as steward of a 
manor, for admittances and liolding courts, the court held, that the taxable 
items in the bill, for business done as an attorney, would draw after them 
the fees due to him as steward of the manor, so as to subject all the bills 
to taxation 

I'Jie court of King’s Bench will refer an attorney's bill to be taxed, 
though all the business was done at the Quarter Sessions **, or in the insol- 
vent debtors' court ^ ; and in these caseS) an action cannot be maintained 
for the amount of the hill, unless it be signed, and delivered a month before 
the bringing of the action And a bill was referred to J)c taxed, for busi- In court of 
ness done in a criminal suit, in the court of Great Sessions at Carmarthen: Session*, 

and though it was objected that it would be impossible for the master to 
tax the costs in Wales, not knowing the practice there, yet the court held 
that he could as well tax these costs, as costs iu the spiritual court ; and if 
he were at a loss, he might call in assistance R. In the Exchequer, a crown In Exc\i«(\uer. 
solicitor’s bill of costs, for business done under an extent, is taxable^ : And 
if, on the taxation of his bill, a considerable sum be disallowed, the court 
will not only order the costs of the taxation to be paid to the defendant by 
the solicitor, but, if he have received the whole amount of his bill by sums 
paid him on account, they will order him to pay interest on the balance 
reported to be due from him K But the court cannot order a solicitor’s bill In Hcusc of 
of costs, for business wliolly done in the House of Lords, in the prosecution 
of an appeal, to be referred for taxation; bediuse their officer has no means 
whereby he may be enabled to tax such a bill ^ : and great difficulty is said 
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10 fcaf^efi^iqiitently oocurred in tho House of LOrdb^ la not knowing how 
^reetly to tax a solicitor's bill. This however has beOn donc^ under the 
recognizance ; and the House has called in the assistance of a master^ to 
determine what the amount ought to be : but that has been considered only 
as putting the recognizance in force, not as a taxation independent of it, 
by virtue of any inherent authority ])ossessed by the House *. For esta^ 
blishing a taxation of costs on private hills in the House of Lords, it is 
enacted, by tjhe statute^ & 8 Geo. IV. c. 64. } 1, 2. that on application 
made to the clerk of the parliaments, as to the costs and expenses of such 
bills, he shall direct the same to be taxed, by such persons as he shall ap- 
point ; and in actions against |)ersons liable to pay tlie costs, the speaker’s 
certificate shall have the effect of a warrant to confess judgment. And 
there is a similar provision for the taxation of costs on private bills, &C, in 
the House of Commons, by the statute 6 Geo. IV. c. 123. § ly2. 

In Chancery, an prder for taxing a bill of costs, entitled in the cause, 
if obtaineri a p'lrty to the cause, is regular, under the general jurisdic- 
tion ; but a not a party to the cause must apply cx parte, under the 

statute 2 Geo. II. c. 23. § 23'*. Whether a party, having obtained such 
an order in a cause, may pursue it under the statute, is questionable ; but 
if the order be acted upon, the irregularity is waived \ An order has been 
made in bankruptcy^ for taxing a solicitor’s bill, for striking the docket, 
and previous business relating to the bankruptcy ^ ; and also, for business 
done in bankruptcy and otherwise But it has been decided, tliat a so- 
licitor’s bill of fees, for business done for a royal foundation, the office of 
visitor being exercised by the Lord Chancellor, is not within the statute 
2 Geo. II. c. 23. § 23. ; it not being for proceedings in law or equity, and 
it is not in the court of Chancery that the king’s visitatorial powi^ is to be 
exercised, but by tli^ Lord Chancellor It has also been di^cided, that 
the jurisdiction of the court of Chancery does not extend to taxing a soli- 
citor’s bill of costs, for obtaining an act of parliament Where the plain- 
tiff was employed as a solicitor, to carry on proceedings in Chancery, after 
which the defendant married one of the parties to the suit, and eventually 
received a proportionate part of the property in dispute, in right of his 
wife, under an order of that court; the court of Common Pleas held, that 
he was liable to pay the plaintiff his proportion of his bill of costs, after 
taxatio^ri by the master, although there had heev no retainer of the plaintiff 
by the defendant, and althoimh the bill had not been delivered to the lat- 
ter, but to a co-defendant, wo had suffered judgment by default*. 

By the statute 6 Geo. IV. c. 10. § 14.'^ " the petitioning creditor or cre- 
ditors idiall, at his or their own costs, sue forth and prosecute the com- 
scission, until the choice of assignees; and the commissioners shall, at 
the meeting for such choice, ascertain such costs, and by writing under 
^ their hands direct the assignees, (who arc thereby thereto required,) to 
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mmlmrse wieh petitioiung creditor or creditors ifUdb Gosts> out of the first 
monef that shall be got under the commission ; and all bills of fees or 
disbursements of any solicitor or attorney employed under any cornmis^ 
sion, for business done after the choice of assignees^ shall be settled by 
" the commissioners^ except that so much of such bills as 'contain any 
charge respecting any action at law or suit in equity, shall be settled 
by the proper officer of the court in which such business shall have been 
transacted ; and the same, so settled^ sliall be ^aid by the assignees to 
** such solicitor or attorney: Provided, that any creditor who shall have 
proved to the amount of itveniy pounds W upwards, if he be dissatisfied 
with such settlement by the commissioners, may have any such costs and 
bills settled by a master in Cliancery ; wlio shall xeceive for such settle- 
ment, and the certificate thereof, twenty shillings, and no more.” The 
fonner part of this clause appears to liave been taken from the statute 5 
Geo. II. c. 30. § 25. upon which it has been holden, that the petitioning 
creditor is liable to the solicitor, for tlie expense of conducting the commis- 
sion, up to the choice of assignees \ But, as between the solicitor and 
messenger, there is no implied contract on the part of the former, to pay 
him his expenses The solicitor is ah agent merely, and is not to be re- 
garded as a principal, as respects the messenger ; and although he make 
himself responsible to the messenger, the petitioning creditor will not 
therefore be exonerated, without the express consent of the messenger to 
discharge him And the messenger under a commission of bankrupt, may 
recover from the petitioning creditor, his fees for his services before the 
party be declared a bankrupt ; although the party was duly declared a 
bankrupt, and the messenger’s bill ordered by the commissioners to be paid 
by the assignee out of the estate The latter part of the above clause of 
the statute 6 Geo. IV. c. 16. § 14. appears to havc^been taken from the 
statute 5 Geo. II. c. 30. § 47- upon which it has been determined, that 
the bill of costs of a solicitor, under a commission of bankruptcy, is tax- 
able, though approved by the commissioners, and stated and allowed in the 
accounts of the assignees ®. And an attorney’s bill, for obtaining a bank- 
rupt’s certificate, must be signed and delivered a month before he can sue 
thereon But an action may be maintained by a solicitor against an as- 
signed, for business done under a commission of bankrupt, ode month after 
he has delivered a copy of his bill, although it has not been taxed by a 
master in Chancery 

The statute 2 Geo. II. c. 23. § 23- docs not, we have seen'*, extend " to Agent’s bill, 
any bill of fees, &c. due from any attorney or solicitor, to any other attor- 
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iii©y 6r solicitor^ or clerks; in cottift ; but every such ettowiey, solicitor or 
^ clerk in courts may use such remedies, for the recovery of his fees, &(J. 
against such other attorney or solicitor, as he might have done before the 
making of the said act.” And there is a case in Wilson* s Reports *, where 
a judge of the King*s Bench having made an order to refer an agent* siiMl 
to be talced, and the master not having obeyed it, the jeourt was applied to, 
and held that the order was irregular ; the master dedariftg, that he had 
never taxed a bill for agency. It is now the uniform practice, however, of 
all the courts \ to refer an agent's bill to be taxed, on |hc application of 
his employer, and upon his bringing into court the ^sUtn claimed by the 
plaintiifi But the bill of an agent to the attorney employed by the party, 
in respect of whose business the agency charges have been incurred, cannot 
be taxed, on the application of the client It is not necessary that an 
agent’s bill should be signed or delivered, before the commencement of an 
action**. And where business has l)een done by an attorney, for a client 
who afterw^yrda hecoiues himself an attorney, the former need not deliver 
a bill signed, in order to recover his costs®. 

It is not necessary for the executor or administrator of an attorney to 
deliver a bill of costs, for business done by his testator or intestate, before 
the commencement of an action the statute 2 Geo. II. c. 23. § 23. being 
confined to actions brought l|y the attorney himself, and not cxteiiding to 
his personal representatives : feut such a. bill may be referred to be taxed, 
on the.defendaiit's undertaking to pay what is due An attorney deli- 
vered his bill, and after his death application was made to tax it, and 
above a sixth part was taken off ; it was moved that the executrix might 
pay the costs ; but the court of King's Bench held that she should not : 
for the words of the act, 2 Geo. II. c. 23. § 23. impose them upoi?^ the at- 
torney or solicitor oiily, and the executrix is not to blame, if she stand 
upon his biU, or make out one f^m his books 

Before an attorney's bill has been settled and paid, it may be taxed as 
a matter of course, at any distance of time*. But after it has been set- 
tled and paid, and the payment has been long acquiesced under, the courts 
will not refer it to be taxed as a matter of course ; nor, as it seems, unless 
a gross error or imp<^ition be pointed out K So, where a bond had been 
given for the debt five years before, and the vouchers had been delivered 
up, the court .^i^f Common fleas would not refer the bill to be taxed ; say- 
ing, an attorney at this rate could never be safe *. But though an attor- 
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hey*s bill has been settled and paid, yet tlie courts, under social circwn-» | 
stances, will refer it to bo taxed ; for the client may by affidavit shew that 
the business charged was never performed, or that the charges are fraudu- 
lent : and where that is the case, neither payment, nor a release, nor a 
judgment for the money due, will preclude the court from having the bill 
taxed But overcharges alone, without circumstances shewing fraud, do 
not seem to be sufficient An attoriiey's bill may also be taxed, though 
there was a special agreement, between the attorney and his client, that , 
the former should be paid for his time, at a certain rate by the day, be- 
sides his expenses ® t or though he has obtained a warrant of attorney from 
his client, for confessing judgment for the pioncy due upon his bill, and 
has entered up judgment thereupon But the plaintiff, having paid to 
an attorney the amount of his bill, cannot, after a reduction of the bill by 
taxation, maintain an action for the difference®. And when a rule has 
been served for taxing an attorney's bill, the court of King's Bench will 
not grant an attachment against the attorney, for not paying the balance 
due to his client, until the costs have been taxed, though the balance is 
admitted, and it has been agreed to dispense with the taxation 

Where an action is brought on an attorney's bill, the court will order it After action 
to be taxed, at any time before trial, though after plea pleaded, and issue 
joined But it is a general rule, that an pjttorncy's bill cannot be taxed. Not allowed, at 
at the trial of an action brought upon it ^ ; nor after judgment by default, 
and a writ of inquiry executed ^ : for if the business was really done, 

(which must be proved at the trial,) the delay of the defendant for more 
than a month, in objecting to the quantum, is an admission that he thinks 
it to be reasonable. In a modern pase however, an attorney's bill was re- 
ferred to the master for taxation, after an action had been brought upon 
it and a verdict recovered, on a suggestion that some of the lienis in the 
bill would not have been allowed by the master, had it been originally re- 
ferred to him for taxation ; but upon the terms of the defendant paying 
the costs of the application, and of the taxation, with the costs of the 
cause as between attorney and client, the plaintiff being at liberty to take 
out the money forthwith, which had been paid into court K 

The statute 2 Geo. 1 1, c. 23. § 23. only requires the delivery of a bill, * Ddiveiy of bill 
for the bringing of an action ; and therefore, though an attorney' cannot fof 
bring an action on his bill, till it has been delivered a month, that cir- 
cumstance is not necessary t6 enable him to set it off. But he must not 
produce it at the^ trial by surprise : It is sufficient in such case^ to deliver 
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bill time enough for the plaintiff to have , it taxed b^ore the trial*. 
The delivery of a fqrriier bill is conclusive evidence againat an increase of 
charge, in a subsequent bill, on any of the sfem^'icoiitained in it, and strong 
presu^uptive evidence against any additional items; but if there were any 
real ernnrs or omissions in the former biH, they may be rectined \ And a 
mistake in the date of items in an attorney's bill, which does not mislead, 
will not vitiate the delivery*; If ar^defendant be arrested by an attorney 
for fees, after a bill of costs has been delivered to him, without being 
signed, he cannot be discharged out of custody on enl^ing a common ap« 
pearance, in the Common Pleas; as the want of such signature will be. a 
defence to the action, on producing the bill at the trial 

The statute requires the bill to be delivered one mmith or more before 
the commencement of the action ; which is construed to be a hinqr month *. 
And where a bill of costs is delivered to the party, it must be left with 
him, and not tak»*n baek again When two persons are liable to an at- 
torney, for business i-ojie on their joint retainer, it is sufficient for him to 
delivtjr a copy of his bill to one of them, from whom he received his in- 
structions, and to whom the management of the business was left by the 
other « : but it seems, that the delivery of a copy of the bill in such case, 
to thc' one who did not intermeddle, would not be sufficient ; for he can- 
not be considered as having authaarity to receive.it for both, nor is he 
likely to know what foundation^ there is for the charges in the bill And 
where a party in a cause having changed his attorney in the progress of 
it, a judge’s order was afterguards obtained by the second attorney, for the 
delivery of a bill signed by the first, of his fees ai^l disbursements, which 
delivery was accordingly made to the second attorney, this was hblden, by 
a majority of the judges of the King’s Bench, to be a sufficient delivery of 
the bill, io the party to be charged therewith, within the words and mean- 
ing of the statute, so as to enable the first attorney to bring his action 
s^gainst the client, ^for the amount of such hill K So, the delivery of a bill 
to the attorney of the party to be charged, is deemed sufficient, if the 
party himself attend the taxation, or the bill be shewn to have come to 
his hands K If the bill be not delivered to the party, it must be left for 
him at his dwelling house, or last place of abode ; leaving it at the compt- 
ing house not being deemed sufficient \ 

In an action on an attorney’s bill, it is sufficient to give in evidence a 
judge’s order to tax the bill, the defendant's undertaking to pay what 
should appear to be duc,„ and the master’s allocatur thereupon"'; and the 
defendant will nOt t>e permitted to question the reasonableness of the 
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Urns before jury‘s. lu such an action^ the nisi prim nsccffd h good , 
prmdfacie evidence, to shew that the action was not commenced till tlie 
expiration of a month after the delivery of the bill . And where it is 
material for the defendant to shew that the action was commenced earlier 
than it appears to have been by the nisi pfius record, the declaration de- 
livered by the plaintiff is admissible evidence When an attorney has 
regularly delivered a bill signed, hefmay give a copy of it in evidence, 
without proof of notice to produce the original It may indeed be in- , 
ferred from one case ®, that unless a duplicate of the bill be kcpt,4he 
plaintiff cannot give parol evidence of its contents, without a notice to 
produce it : But in a subsequent case it was decided, that a copy of an 
attorney’s bill, not signed by the attorney, ^^e original of which, duly 
signed, has been delivered to the defendant, is admissible in evidence, 
without proof of notice to produce the original 

If an attorney refuse to deliver a signed bill to his client, the latter may 
compel him, by taking out a summons before a judge, entitled in one of 
tlie causes in which he was concerned ; and/ in the King's Bench, if the 
attorney, on being served therewith, do not attend, an order will be made 
for delivering it within a reasonable time. In the Common Pleas, three In C. P. 
summonses are necessary, in case of non-atteildance, before an order can 
be obtained fi. And, in either court, if tjic attorney still neglect to deliver 
it, the order should be made a rule of couyt ; and on personal service of 
the rule and making adidavit thereof, the court on motion will grant an 
attachment. The bill being delivered, a judge's summons may Ikj ob- 
tained for the attorney to shew cause, why it should not be referred to tbc 
master in the King^a Bencli, or one of the prothonotarics in the Common 
Picas, to be taxed ; upon which, if the attorney attend, and the judge 
think it reasonable, he will make an order of course for taxing it, on aJa 
undertaking signed by the client or his attorney, in the judge’s t)ook, to 
pay ^^'hat shall appear to be due upon such taxation ^ : i^nd, in the King’s In K. B. 
Bench, a peremptory order will be made in like manner, upon the first 
summons, in case of non-attendance ^ ; but, in^the Common Pleas, if the In C. P. 
attorney do not attend, there must be ihree summonses taken put, and an 
aihdavit made of the service and attendance thereon, before the judge will 
make an order cj? parlc ^ But in neither court can the client have a 
summons for delivciy^ of the bill, and taxing it together In the Exche- 
quer, the rule for an attachment against an attorney, for not delivering 
his bill of costs, is not absolute in the first instance, but only a rule nisi ^ : 
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OF TAXIN0 AM BILI-. 

and wliat it appeared, on! shewing eaufje, that the Mil had bee^ 
liveild since the rule was served, and illness was asdgneli in tjie ai^davit, 
as the cause of ilo^ obeying the orde^:, the rule was dischhlgedv without 
'OOStSA ' ’ ■ 


Appointment When thC order is made, a copy of it should be served, with the mas- 
for, and taxation pjothonotary's appointment thereon, to ta^^ ihe and there is a 

rule in the King's Bendh^, that **^on every tippointtnent tdteippide by the 
master, the party on whom the 4me is served, shall attend such appoint- 
ment, without waiting for a second ; or in default thereof^ the master shall 
proceed ex parte^oii the first Appointment/* But, jh the Common 
it is said there must be three appointments, in case of non-attendance, 
fore the prothonotary pan |gQCeed ex parte And that court will not 
stay proceedings, in an action on an attorney's biil> brought subsequent to 
the order of the judge of another court for its taxation, but previous to its 
being taxed ^ : Nor will they inquire the attendance of a third person be- 
fore the proti^'<itot:u!; ^ , on the taxation of a bill of costs, which had lieen 
referred to him in aid of a master in Chancery, to whom the reference had 
been providusly made ®. And wh^ere, more than one sixth part of an at- 
torney's bill having been taken ofi* on taxation, the defendant presented a 
petition to the Vice Chancellor, to allow the costs of taxation, and, pend- 
ing this proceeding, th# attorney fought his action for the residue of his 
bill, the court of King's Bencl\, held, that the action was well brought; 
the Statute 2 Geo. II. c. 23. § 23, having only prohibited an action being 
brought pending the reference and taxation^. 

If a sixth part of the bill be taken oflT, the attorney is to pay the costs 
of taxation ; but if less, the costs jire in the discretion nf the court In 
the exci^pise of this discretion however, the courts arc governed by the 
statute ; and accordingly, the costs of taxation have been always recipro- 
cally given to the client or attorney, as a sixth part has, or has not been 
taken off**. the Common Pleas, an attorney is not liable to pay 

the of taxing his bill, where the deduction of one sixth is occasioned, 
not by^the particular 27e«4.y being ^taxed, but by | whole branch of it being 
disallowed And whjre an attorney is entitled to the costs occasioned 
by the taxation of his bill, he ought to apply for them at the time ; and 
cimnot recover them by motion, after making a subsequent settlement K 
If a client, in the course of 'a cause, advance mon<\y to his attorney, for 
specific disbursements in the cause, those disbursements must nevertheless 
be included in the bill of costs: Therefore, where a sum was deducted 


Coyts of taxa- 
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tfaiaii one siicth of the amount o£ the Wl dd]V<»'04 
cladte^^^oSe ^M^urBOmenis, the court of Coiumon Pleas ordered the 
cUts:^: tofay v^o.,jB08ts of the taicatioii ?. An<| in that cdurt, where an or- 
der is obtained fdt taxing an attorney’s bill, and deliyering up all papers/ 

&c* upon the back of whieli’ th<^ .prothonotary, according to, tbe usiial 
practice, indorses his Alj^atur, the attomey^is fittitled in the^'^rst in- 
stance to the p0S8essiou <^ it, for the pu>1^se of enforcing payment of hie 
bill \ ■' ' * 

To assist tbe ' attorney uvtjtecovering iiis costs, he has a lien for the Lien of attor- 
ainfjfunt of his bill, upoli the deeds, papers and writings of lis client, which 
come to his hands in the course of liis professional employment ; and until 
liis bin be paid, the court wiU not Girder them^^ to be delivered up ® : nor 
can an action oi trover or Retinue be maintained for them.* Therefore, 
where A. gave his attorney a speci^c sum, for the purpose of Satisfying a 
debt, for which an execution had issued against £is gooi^s* at the suit of 
B.j and the attorney paid tjic money to B., who thereupon delivered to 
him^ a lease which had becui deposited by A. \fith B. as a security for the 
debt, the court held, that the attorney had a lien on it for his glneral l>a-^ 
lance due from A. ; a^d that su«h lieuvwas not cxtinguislied, ""by his hav- 
ing taken acceptances from A. for the amount c/f that balance^ bofoi’e tlie 
lease came to his hands, some of those ac^ptanc^s haying been pretiously 
dislionoured, and^pne of them fetken up by the attonjoy An attorney ' 
has a lien upon pap<:irs belonging to a hanknipt, not oftly for his, lull for 
business done, but for the costs of ^ii aJ^tioti brought against the bankrupt, 
subsequently to the issuing df the commission, to recover the amount of 
his bill®. An(J tpi agent for an attorney -dying intestaW and insolvent; 
j)cndiiig a suit wherein he was pla«ntliF,%as a Jieu for his costs upon a 
postettf of which iSie agent has obtained possession after tbe death of the 
intestate But the liHi which an att<»rney has on the papers in hrs hands, 
is oidy commensurate with the right which the party delivering ha^> 

therein : and therefore,.^whcrc the delivery is unauthorized, the attorney 
cannot detain themS. Anc^a solicitor has ho lien in equity against"' a re^ 
mainder-maii, on deeds put into his hands by teiimit for liftJ *'. • 

An attorney has also a lien on the money recovered by his client, for On sum reco- 
ins bill of costs ^ If the money come to his hands, he may retain it to 
the amount of his bill : he may stop it m tramitu, if he can lay hold of it: 
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If ^ apply to the eourt, they laiU preVjpnl ite being paid de- 

inatid be satisfied ^ -And X^ofi^^p^Jield dec]|ared!ihe waa 

S I Wrther ; an^ to hold^ that if j^e^attorney give notiee^tQ' the defend-^ 
^ not pay the laoney recovered by his client, till his bill be satisfiid^ 
a p^jEnient by t%defendant, after sucknotice^ would be liiaewn wrong, 
and like paying a, debt whieh has been assigned aftei* notice^. Aocord- 
^gly it has been holdfcn, that iflEhe defendant’s attorney pay -to the plain- 
tiff the debt and costs recovered, after notice from the plaintiff’s attorney 
not to do so, tiljt his bill has been first satisAed> the foriper is liable to pay 
over again to tlie latter, tlie amount of his lien on. Stich debt »and eosta. of 
the suit ' An attorney has also a lien upon a suin awarded in f^our of 
his cBent, as well as if recm'crcd^by judgmont : and if, after notice to the 
defendant, the latter pay it over to the plaintiff, the plaintiff’s attorney 
may. compel a repayment of it to himself ; and he will not be prejudiced 
by a colbisive releiise from the plaintiff to the defendant But the 
courts^vili i. >t beyond these limits: and therefore, where the defend- 
ant, not iia^ liig had any notice to the contrary, compromised the debt and 
costs witfi the plaintiff, before "his attorney had been paid, tlie court of 
King’s Bench would not oblige the defendant to pay him In the Com- 
mon Pleas, if the defendant, after action brought, pay the debt to the 
plaintiff, without k^owlo|§ge of the attorney, and without discliarging the 
costs, the plaintiff has a right to proceed the action for the recovery of 
them^. And if a plaintiff collude with the defendant’s bail and attorney, 
to deprive the plaintiff’s attorney of hi^ costs, by settling the debt and ac- 
cepting a part payment, without the intervention of the latter, the court 
of Common Pleas will not restrain him from proceeding against the bail, 
in order t\> recover such costs ' But* where there is no fraud, the plain- 
tiff is allowed to compromise the action with the defendlint, in that court, 
as well as in the King’s Bench, without consulting his attorney And 
' if the pjlaiutiff and defendant coUusively settle the debt and costs upon an 
execution, in order to defraud the plaintiff’s attorney of his costs, the lat- 
ter cannot sue out a ^cond execution on the aame judgment, to levy his 
costs, but must apply to the court *. So, where the defendant had been 
discharged out of custody of the sheriff, with the consent of the plaintiff, 
notwathstanding^a notice from the plaintiff’s attorney to the i^eriffV of- 
^ ficer, not to release the defendant, until the costs were paid, the court 
held, that the sheriff was not liable to pay those costs, nor bound to retain 
the defendant, after the plaintiff was satisfied So where an attorney, 
without a regular authority from the plaintiff, commenced an action of 
replevin^ and the plaintiff, knowing of the proceedings, suffered the cause 
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lo tarried down to trials but i^erwai^/conceiilng With defendant, 
entei^ up satisfaction on the record, Without securing the attorney his 
costs ; the court refused to yacate the ehtry ofeatisfaefion Andwhi^c 
plaintiif's attorney was indebted to the plaintifll in a greaMK' sunt;thdii 
the amount of the attorney's costt in the caiise, the cou|t of Coxnidoll Pleas 
held that the agent, to whom the plain tiif's^ttorney was indebted on a 
general account, in a sum greater than the amount of such costs, could^ 
not, as against the plaintiff,, retain out oifthe sum recovered by the latter, 
more than the charge^for agSicy in that particular cause As a further 
security to the attorjilfey, he cannot be changed by bis client, without leave 
of th^^court, or order of a judge, on payment of his bill, to be taxed by 
the proper officer 

In the King's Bench, when the defendant applies to set off the debt and 
costs in one action, against those in another, the court in general will not 
suffer it to be done, until the attorney's bill, f(»r business done in the 
cause wherein he w^as concerned, be first discharged ^ : But it is others 
wise in the Common Pleas ; where the attorney's lien for his costs is held 
to be subject to the equitable claims that exist between the parties in the 
cause And, in the King's Bench, it has been liolden, that an attorney 
has a lien on the judgment obtained by bis client against the opposite 
party, to the extent of his costs of that cause only and the plaintiff, in 
that court, may set off interlocutory costs in the same cause, payable by him 
to the defendant, against the debt and costs recovered by liim on the final 
result of the cause ; notwithstanding the objection of the defendant's at- 
torney, on the ground of his lien, which only attaches on the general re- 
sult of the costs, &c. of the caused . So w'hcre a defendant, being sued by 
bill as an attorney of that court, pleaded by an attorney or agent who had 
not filed any warrant to defend, and the plaintiff, being nonsuited, moved 
to stay the proceedings in the action, undertaking to set off the defend- 
ant's costs against a judgment debt due from him to the plaintiff, the 
court held, that the defendant's attorney or agent had no lien upon the 
costs, for his own costs in defending .the suit Where the plaintiff, hav- 
ing charged the defendant in execution, died, and the defendant's wife 
took out administration to the plaintiff, the court of King's Bench ordered 
the defendant to be discharged out of custody ; saying, that the plaintiff’s 
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4 ^ attdto^y liad^no lien on the judgment . for his coits®. . And where the 
plaintiff^ after judgment recovc^ed^ settled the action %nth the defendant, 
and e||i|)loyed a new attouifey to fentejp'tip satisfactiqi^ oii the word, the 
Silt held, that the dfefenSant was entitled to be dischar^ of cus- 
tody; although tjheiicn of t£e plaintifF^S attorney for th6 ^jsosts had not 
been satisfied **. 

* 8 Durnf. & East, 407. but see 8 MdOre, ' 4* Barn. & Aid. 466* 

145. 529. 1 Bing. 481* S. C. 
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CHAP. 


XV. 


Of the Proceedings in Actions against Prisoners, in 
Custody ^ the Sheriff, ^c.; ami of the Marshal 
of* the King’s , Bench, or Warden ^ the Pleet 
Prison : with the Relief thUy are entitled to, under the 
Lords’ Act, ^c. 


General division 
of the subject. 


Prisoners ill general may be considered as they arc in custody on a Proceedings 

civil or criminal account : and on a civil account, "they are either taken or er^ in-custody 

detained in custody of the s1icrifl\ &c. on mesne process before, or final or c**-- 

- . , , ‘ *11 1 1 minal account, 

process after judgment ; or tliey are committed to the custody of the »mr- 

shal of the King's Bench, or warden oi the Fleet prison, on a cepi corpus^, 

or habeas corpus, or surrender in discharge of bail. 

In treating of prisoners, I shall consider, first, the mode of proceeding 
in actions against them, ivhcn in actu^ custody of the sheriffs &c. pre-* 
vious to the plea ,* secondly, the writ of habeas corpus, and manner of re- 
moving prisoners under it, into the custody of the marshal of the King's 
Bench, or warden of the Fleet prison ; thirdly, the hill against prisoners, 
in the actual or supposed custody of the marshal, and how far it is con- 
sidered as the commencement of the suit ; fourthly, the proceedings in 
actions against prisoners, in the actual custody of the marshal or warden, 
previous to the plea ; fifthly, the proceedings in actions against them, 

^vhcn in actual custody of the sheriff, dsc. or of the marshal or warden, 
subsequent to the plea ; and lastly, the relief they are entitled to under 
the Lords' act, and other acts for the discharge of insolvent debtors. 

It has already been seen that when the defendant is arrested, he is Mode of pro- 
cither let out of custody, upon giving bail to the sheriff, or an attorney’s p^^frsIncuIL 
undertaking for his appearance, or depositing in the sherifiT's hands, jthe tody of sherifT, 
sum indorsed on the writ, with 10/. in addition to answer costs, &c. ; or 
he remains in custody, or escapes, or is rescued, &c. And when he re- 
mains in custody of the sheriff, the plaintiff in due time should declare 
against him in such custody, unless he be removed by habeas carpus, to 
the custody of the marshal of the King’s Bench, or warden of the Fleet 
prison. , 

Before the making of the statute 4 & 6 W. & M. c- 21. there could Before M, ♦ & 
have been no declaration in eitlier court, against a defendant in custody of 2 ^' ^ * 

the sheriff, or other officer by whom he was arrested ; but the plaintiff was 
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Form of doclar- 
ing thereon. 


dbligiidj^tb briiig at /laheds corpus eum'^caUsd^ «iiil so tatn him OFor to tfao 
custody of the marshal or«wardeM^ iu otder tb charge him with a dadara- 
By ^at statute, tion f. But now^ by thej^bofe ^ which was passed to rdiieve 

^ i \ ^ tiojijible 'and expense^bf brijsjging up prisbilers by hiAcas 


corpus^l " if any defendant be|takcn or chaiged in custody^ at the'suit of 
any person,^ upou^any writ otit of any of the courts at WeittaiHHer, and 
impriloned for wanb of sureties for his appearance^ the plaintitf ll^^uch 
writ may^ before the end of the next t|^rm after such wdt is returnable, 
declare a^inst such prisoner^ in the court out of which thi writ issued, 
whereupon the said prisonex^as taken and impflsoo^, or charged in 
custody ; and may cause a true copy thereof to be delivered to such pri- 
son^, or to the gaoler or keeper of the prison of gaol in whose ctifetody 
such prisoner shall be or remain ; to which declaration the said prisoner 
shall appear and plead ; and if such prisoner shall not appear and plead 
to the same^ the plaintiff in such case shall have judgment, in such 
manner e?? tf the prisoner had appeared, and refused to answer or plead 
to sticli dt' Jaration.” 

And, by the same statute, § 3. in all declarations against any pri- 
goner detained in prison, by virtue of any writ or process issued out of 
" the court of King’s Bench, it shall be alleged in custody of what she- 
riff, bailiff, or steward of any franchise, or other perijon having the re- 
turn and execution of %vrits, such j)risoner shall be, at the time of such 
declaration, by virtue of the process of the said court, at the suit of 
the plaintiffs ^ ; which allegation shall be as good and effectual, to all 
intents and purpose#, as if such prisoner or prisoners were in the cus- 
tody of the marshal/' If the declaration therefore do not allege, either 
expressly ot by implication, in what custody the defendant is detained, 
and at whose suit ®, it will be bad on a general demurrer. This allegation 
however is only necessary, where the plaintiff proceeds upon a bill of Mid- 
dlesex or latitat, &c, or by attachment of privilege, in the King's Bench ; 
and not where he proceeds by original vrcii in that court, or by action in 
the Common Picas. And, in a declaration in debt, it is unnecessary to 
state at 'whose suit the defendant is in custody ; the words of a pica that 
he render, &c/' b^ing a sufficient allegation, that he is in custody at ^ 
plaintiff's suit ^ 

Upon this statute, a defendant in the actual custody of the sheriff or 
other officer, may be proceeded against by the same plaintiff at whose suit 
he %vas arrested, or by a third person : by the former, upon tihe original 
caption, by the latter upon a subsequent charge, and by cither of them, 
upon a recaptum by \irtue of an escape warrant 

When the defendant is a prisoner in cust;ddy of the sheriff, &c. a bill 
must be filed agjianst him, in the King's Bench, with the clerk of the de- 
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AG4JU«ifft: wwsaiq#, ‘*^C. 

^ ; it being |i<Jden, tlut .th^ delivery of 

Ueclarjitiaii: against a prisoner, though ifithin two terms,, is a nullity, if 
th^re were no bill lilei before® ; Aj^fby ^ 

claip^ion be not filed in the King^lsf, Bench **, aM Exchequer 
and left in the office in the Common P|(^, before the end o^ thip next 
term after the writ or process, by which the prisoner: ms talpn or charged 
in, cu^dy, is returnable, the prisoner shall be dis,ehargcd, in the King's 
Bench and Exchequer, on filing common bail ; or, in the Common Pleas, * 
upon entering his appearance with the proper officer, by ^t^it of super-' 
sedeas made by 1^, larding to the ancient practice of that court **. 

The statute expressly provides, that the plaintiff may declare against a 
defeifdant in custody of the sheriff, &c. before the end of the nvjot term 
after the process is returnable : Bat a subsequent rule, of the court of 
King's Beiich ®, having rather ambiguously required, that if the defendant 
should remain in custody for two terms, and the plaintiff should not de- 
clare against him within that time, the defendant should be discharged out 
of custody, after the end of the second term after such imprisonment ; the 
judges of that court, in favour of liberty, dcter&iiied, tliat \\ here a de- 
fendant was arrested in one term, on a writ returnable the next, the term 
in which the defendant was arrested should be reckoned as one of the two 
terms ; and consequently, that the defendant should be discharged, for 
want of a declaration, after the end of the same term in wliieh the writ 
was returnable This practice however has been since alt(Ted ; and it 
is now settled, agreeably to the letter and intention iof the statute, that 
in all cases where a prisoner is taken or charged in custody, by mesne 
process issuing out of the King's Bench, the plaintiff may declare 
against him, before the end of the next term after the return of the 
process, by virtue whereof he was taken or charged in custody And 
a plaiiitifi' need not declare against a prisoner, until the term next after 
the return of the ^^Tit, even tliough there was time in the term in which 
the writ was sued out, to have mdfie it returnable in that term, and it be 
not in fact made returnable until the next term The term however, in 
which the process whereon the defendant was arrested is returnable, is still 
jptccounted one of the two terms ; although it be returnable on the last 
dhy of the term ^ : and the jdaintiff cannot declare h(fore the return of 
the process, upon which the defendant was taken or cliarged in custody 
If the defendant be" taken and detained, or charged in custody of tlic 
sheriffi &e* for a bailable cause of action, a copy of the declaration should 
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be 4Sjly€i#6d to the defeiidlfet, or jgildler 

or kOejwsr of tftc gaol or prison iii whoso^^tody ho is coofi^> Ibeforo the 
end of the nextj^term after^l^he retai#if the process » : And if any gaoler 
or Jkeepjj|W)ia prisoi*^ liavifig r^eived a copy^of a declaration against iany 
prisoner in Bjs custody^ shallisijppress the same, and not deliver IfHforth- 
with unto siK^ pri|imer, an attachment i\^ll be issued against Mm ^ It 
is not sutKcient, 'where ^the defendant is a prisoner iii eit$tody ef th^||l^urid; 
&c. to file or enter a dcclarat^n in tho^^ffice, to which :the.;jidefeiidant is 
not obliged “fe plead, and on whiefe tTie plaintiff cannot take a regular 
judgment ° : And, in the Common Pleas, if a deAdi^ in dKody em- 
ploy an attorney, merely for the purpose of putting in bail, the delivery 
of a declaratiou^to such attorney is not sufheient But it is not neces- 
sa^, in that court, to enter the declaration with the prothonotary, before 
the delivery thereof to the prisoner; it being sufficient, if ifi be entered 
at any'^time before the giving <S a rule to appear and ]>load ®. And, in 
the King's it the defendant be served in custody of the sheriff, 

with a c .p) of procesg, at the suit of tlie xame or a different plaintiff, 
it is not necessary that a copy of )the declaration should bci delivered per- 
sonally to the defeni^ant, or left fd^,hiiu with tlie gaoler or turnkey : but 
it may be dSilivered or filed, absolutely or de henc me, and the plaintiff 
may proceed thereon, as if the defenSant were at large ^ 

The plaintiff having declared, an aff davit should be made, and filed 
with the clerk of the rules, in the King's Bench, before the first day of 
the ensuing term 6 ; stating the delivery of a copy of the declaration, and 
the time when, and |ilrson to whom, the same was delivered*'; if to a 
gaoler or turnkey, that he acknowledged the defendant was then a pri- 
soner in his custody ' ; and that the dofciulaut was arrested, or cliarged in 
custody, by process of this court, returnable before the delivery of the 
copy The lime when hticIi affidavit was filed should be entered thereon, 
by the clerk of the rules, and a copy of it produced to tlie master in the 
King’s Bench, or derk of the pleas in tlie Excheq|Uer*, before judgment 
Hence it is necessary, and usual in the King’s Bench, when the defendant 
is in custody of the sheriff, &c. to make ttirec copies of the declaration : 
one to be delivered to the defendant, or left for him with the gaoler or 
tundcey, who shoiild be asked if the defendant be a prisoner at the plain- 
tiff's suit ; another, to be annexed to the original affidavit of such de- 
»> >-■ 

Stnt* 1 & 6 W. 8c M. c.21. § 2. I Bos. 392. 

& Pul. %r5a. 8 K. n. 26 Geo. III. K. 

Mi. E. 6 VV. & M. r4. 3. § 7, K. B. “ ll. E. 6 W. & M. reg. 8. § 2. K, B. 

G» P. & Exelieq, and see Append. Chap. XV. § 6* 

471. 1 Bos. & PUl. .m.and see ^ R.'E. 5 W. & M. reg. 3. § 2. (n). 

1 386. K. B. . 

** I Bnntf. & East, ' ’ * & M. reg. 3. § 2. K. B. 

^ ' ,i‘ ■' ' .ic- , ' ’ and se^ AppeW^Chap. XV. f 6. 

Barnet mk 329. Cas. Pr, i Xtjg, 5 W. M. reg. Si § 2. in Scac. 

C E 1 li fef#; 1 Bos. & Pah Man. Ex. Append. S07. 

^ i Eash hiit^4?ec 
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Kyery, and filed with tli<‘ clerk of tl^e rules; and a to be annexed 
to an office co]>y of such affidavit: On this last copy> a rule is jipvcn with 
the clerk of tljo rules, for the defendant to appear and plead; and in de- 
fault thereof, jud^iueiit may be siiyned In the Common the af- 

fidavit of the deliver) of a co]>y of the decjLiration, &c. shotildlbe made 
and filed with one of tin* sec<ili3{iries, within Iwcnhf days after the end of 
the n<9i|t term after that in which the writ or j)rocess Is returnable. Easier 
term excepted, and within irn days after Easter term**: tlierefore, if a* 
declaration against a prisoner be delivered on the last day dff tin* term in 
which the writ ia jretsdhnahle, the afiidavit of the deliv'cr) need not be tiled 
till t went If du)s after the (»xj)ir4ition of the folloniugterm ^ And in that 
court, the produtlhui of a copy of the affidavit to the prothonotary being 
dispensed with it is only n(‘C( >sar) to have two copies of Uic declaration ; 
one to he delivered to the dt Icjulaiit, or left fur him with the giwder oi 
turnkey, and the other to be aiiiu'xed to an affidavit (►f sucli delivery ; upon 
which latter cop), the secondary will give a rule for the defendant to ap- 
pear and plead. 

I'he mode of ihatsrhtir a defendant in actual Custody of the sherifl*, A.c. 
for a (milaUc cause of aJion, is b) malting an affidavit thereof, and suing 
out pnHYs\ ; wliich sliould be did) uiaiked or indorsed for bail, and left 
*it the sherilf’s olfice. Hut if the cause* of action be not bailable, the smae 
jilaiiitijr or a ttunf per'-on iiia) proceed against the defendant, as if he were 
at lan’c, h) scniiig him with a co]>) of ]>iocoss< ; and if he do not appear, 
b\ filing a detlaialion in the office, and gning him notice thereof. But 
neither tlio plaintiff nor a thud person can chargi* a prisoner with a de- 
claration, or execution *, in a nn/ action, when he is in custody of the she- 
riff, or in an} other custod), on a (rimikal account, without leave of the 
court or a judge : and a jirisoner in custody on an attachment for a con- 
timpt, i^ Imlden to be a ])risoner in custod) on a inm'um/ uecouiit, within 
the meaning of this rule ** ; though if he accept a declaration, and suffer 
judgment to go against him W'ithout complaining, he has waived the ad- 
vantage which lie might have taken of the irregularity, and shall be bound 
by it A jiCTSon in custody however, under an attachment, for non-pay- 
ment of costs, may be charged itli lui execution in a different action, as 
a matter of course ^ * And one wdio is attainted of felony, or even treason, 
may be charged with a <*ivil action, by Iciive of the court or a judge* ; sous 
it be not to defeat the effect of the king’s pardon, by disabling him from going 
abroad *. But the court of Couiraon Picas will not grant a habeas cor-^ 

® Same rule, § 2, (6). K. 15. 3i>k R. T. 12 Geo. I. (a), 

*» U. K. d W. A iVI. ietr. 3. § G. C. l\ ** Cas Pr. C. P. S7, Pr. Reg 3:25. 

® 3 Mooie, 230. * Cas. Pi C. P. ,31, and see 1 Buruf. A 

0 Imp. C. P, 7 FaI. 000. 072. Ea&t, 591. 1 (Miit. Rep. 3 h6. 

* 1 Dunif. A Eubt, 192, Ifut Paines, ^ 4 Dumf. Sn Basg SIG. 

392. ’'f > » Salk. 600. 7 Mod. 153. 2 U. Ra}in. 

f Pr. Reg: S2.>. SlS. S. C. Id. 1672. 2 Sti, 873. 3. ('• Cat.- 

* T. Ha}!!!, 58. I Sid. 90. S. C. 1 l<cv. Itfyjipw Hardw. 190. 1 lilac. Rep. SO, I 

121. J Sid. 154. S. C. 1 Ia'v. mg. I Salk. 2n4||?obi. Ol. S. C. 2 NewlU'p. C- P- 
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haMrym diAtgvd ivitli »;^fiie&rotioxi\^>eiitee^ a dvil 
Time fi)r decUt.. Wiusn a defejd^aiiti bebg^* pri^^ in ewstody (* die Wpon 

taiWfsnd detained in eustody<ef,aig^^dieriftt^^^ 
virtue of a judge's w^urrant f<m an escape^ theplaintiff shallv^lfllibvedgainst 
hiUi ia^8tod]^ uf suuli s|eriif^ before the diiof the aedipd tiat^ 
talcing and detaining ; other wisi b. mpersedeaig may b^r|nade ftilfsiM^e^ 
fendant ^ : ; And^dtn tlie Connnon Plea8> vdien the defendant had pro- 
viou% rendi^d to the Fleet "j^dson^^heliouiit hdd, that the time' of hia 
recaption^ oi^ comiug ii^to prison^ should be lo|b^pon ai^e time ' 
of the render 


Tlmeg for ap- 
Mring, and 
plating. 


The times' fijf^ppennng and p/eading, when^ the defendant is in cus« 
tody of the sheriff^ &c. are regulated as follows : That upon every arrest 
^ oy mesne process out of either courts returnable the dmt day of 
Easter >&F Michaelmas tcmij if a copy of the declaration he delivered 
agoit^ the defesidant, before one month from the day of Easterytor the 
morrow of All Soyls,*' (that is, before the third return of Easter term, 
or of Michaelmas term, as it then stood ®,) and affidavit thereof made 
and died, and the .^^fendant dO' not uppear before the end of ten days 
^ after those terms respectively, judgibent may be entered against him, if 
rules have been given : but if he appear within that time, he shall im« 
parl^i^^ the next term ; unless the action be in London or Middlesex, 
** and the defendant be in prison within forty miles of London or West* 
minster; in which case, though he appear before the expiration of that 
time, he shall plead two days before the essoin day of the next term : 
and in dei^Eiult thereof, rules having been given, judgment may be en- 
tered against him aforesaid And where the essoin day of the 
term qn a Monday, and on the Saturday preceding, defendant not 
haying pleaded, the plaintiff signed judgment as for want of a plea, 
the court of King’s Bench refused to set aside the judgment for irregu* 
larity e. ^ 

If a copy , of the declaration be delivered against sucli defendant, 
on or after one month from the day of Easter in f^asicr term, or the 
« morrow of All Souls in Michaelmas term, or in Hilary or Trinity term, 
" and thereupon the plaintiff give rules to appear and answer, then if 
** the defendant appcaj4wp days before the essuin day,of the next term, he 
shall imparl until the next term ; but if he do not appear within that 
" time, judgment may be given against him K** 


, ® ^ Kep. C. aiS. ana see 1 Marsh, 
1659. ,1 Brod* & Bing. 93. 
987. 
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by .^ ittatute 24 Geo. 11, c, 48. 
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And ^ if ft writ be tfttttrnable in ang tenn> slid of the do* 

olaratimi have been delivered before the esaeiii dof of ;ithe next term, 
the plaintiff in such next term majf give rules to appear and answer : 
lind if thfe defendant do not appear and plead upon the expiral|||Oii of the 
rules, judgment shall be given against him 

3|^heiitbe defendant is in custody of the sheriff, &c. the demand of a Demand of plea, 
plea is uxmecessaii^ K And when a plea is hied by the defendant, at an Notice of mmg 
earlier Mme than by the rules of the court he is compellable to plead, he* ^ 

must, in order to prevent surprise, gjlve notice of his pica : but no sudi 
notice is requiredi wlfere the plea is filed in regular time ^ ; and, in the Plea, before de- 
Common Pleas, where a declaration was delivered to a prisoner in gaol, p! 

indorsed uith a notice to plead in eight days, a plea pleaded before the de- 
claration was filed is good In other respects, the proceedings sub- Subsequent pro- 
w'quent to the declaration, against a defendant in custody of the sheriff, 

See, are similar to the proceedings against him when in custody of the 
marshal or warden ; which will be treated of in a subsequent part of Uiis 
chapter. , 


It will next be proper to consider the writ of habeas corjms, and the Baheai corjtw. 
mauner of removing prisoners under it, into the custody of the marshal 
of the King’s Bench, or warden of the Fleet prison ; after which, the 
remaining subjects of this chapter will be treated of in tlliair proper 
order. 

The writ of habeas corpus lies in civil or criminal oases. In criminal In criminal 
cases, this writ, and the proceedings thereon, principally depend on the 
statute 31 Car, II. c. 2. the provisions of which arc extended by the sta- 
tute 56 Geo. III. c. 100. for more effectually sethiring the liberty of the 
subject.” But this writ, whether at common law or under thcf31 Car, II. 
c. 2. dots not issue as a matter of course, upon application in the first in- 
stance, but must be grounded upon affidavit, on which the court are to ex- 
ercise their discretion, whether the writ shall or shall not issue A pri- 
soner in execution, in the King’s Bench, may be charged there criminally, 
by a justice of peace's warrant ^ ; but no such justice can take a prisoner 
of this court out of the custody of the court, and send him to the county 
gaol The court, however, will grant a habeas corpus, to the warden pf 
the Fleet, to take the body of a debtor confined there, before a magistrate, 
to be examined from time to time, respecting a charge of felony, or misde- 
meanour And where a prisoner is brought up under a habeas corjms, 
issued at common law, he may controvert the truth of the return, 
by virtue of the statute 56 Geo. III. c. 100. J 4 In civil cases. In civil case#. 


^ R. E. 5 W. & M. rcg. S. 5 5. K. B. 
C. P. & Excheq. 

^ I Durnf. h East, 591* 6 Dumf. &East» 
*2*. but see 2 Bos. & PuL 867. 

* 4 Dumf. Se East, 664. 8 Dum£ & East* 
606. 

^ 5 Dumf. & SUst, 478. 


* 4 Taunt. 545. 

1 8 Chit. Rep. 207. 

« 2 Str. 828. 

5 Barn. & Aid* 780. 
i4^&Crei.lW. «Dowl.AB}l 
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Habeas corpus 
in civil cases, 
What, am) when 
it issues. 


DHfcrcnt kinds 

Halms corjnts 
cum causa. 


For removing 
defendant from 
custody of slie- 
ritl^ &c. to tiiat 
oi' marshal or ^ 
ivaVde.'i. 


i^at disdiarging 

W). 


th® twit (rf jkal0t^ wrpu4f k tised to remoy^^the ctefendant from one 
eoatody to anojther^i as from the oHilody of tie or other o%ser 

by whom he was arres&l, into the/enstody Of the marshal or warden ; 
or from |he castody, of the marshal into that of the w|irden> or Oxce 
. versil ; or from the pr!!iton of an inferior court. the 'defen 4 |||pt be a 
* prisoner in the King's j^ench dr Fleet prison, by^ proce^ of'^tsOmo 
court, he nthy be brought up^by rt//ey but if he be in custody undsir the 
process of another court, thdhi must be a habeas corpus K xUr^ I 

Tlie writ of habeas corpus, in ciaiif eases, is a judicial writ, supposed to 
issue out of the King'i Bench or prothonotaries' oifice| commanding the > 
sheriff, or other ofHcer to whom it is directed, to have the body of the de- 
fendant, togethe^, with the day and cause of taking and detaining him, be- 
fore the court or a judge, on a day certain in term time, or immediate, to 
ansHver ot.saiisftf the plaintiff, or generally, to do and receive what the 
court or judge slmll consider of him. Hence it is called, according to the 
subject matte c, a writ i\S luibeas corpus ad rcspondendinn, ad satisfacien-- 
dum, or aujaaendum et recipiendum though the latter is more com- 
monly called a habeas corpus cum causa : and it is graiitablc of common 
right, at all times, wlietlier in term or vacation, without any motion in 
court 

The writ of habeas corpus cum causa ® lies for the defendant to remove 
himself, <k)for the plaintiff to remove him, from the custody of the sheriff 
or other officer by whom he was arrested, into the custody of the marshal 
of the Icing’s Bcnqb, or warden of the Fleet prison. At common law, 
when a defendant was arrested, and detained or charged in custody of the 
sheriff or other officer, for want of bail, upon mesne process, if the plaintiff 
did not, within two tcrjps, cause him to be brought up, by writ of habeas 
corpus cuuK causd, and committed, so^fehat he might declare against him in 
custody of the marshal or warden, the defendant was entitled to his dis- 
charge, on common bail or appearance This mode of proceeding wsis 
altered by the statute 4 & 5 W. & JVI. c. 21. § 3. which enables the plain- 
tiff to declare against the defendant, in custody of the sheriff, or other 
officer who arrested him s. He is still at liberty, however, to remove the 
defendant, by writ of habeas corpus cum causa, from the custody of the 
sheriff or other officer, into the custody of the marshal or warden, at any 
time before or after judgment This wTit also lies fpr the hail of the de- 
fendant to bring him up, and surrender him in their discharge, to the cus- 
tody of the marshal of the King's Bench, or warden of the Fleet prison ; 
and may be granted, iri. the King's Bench, whether the defendant be iff 
custody in a civil suit, or on a criminal account ^ : and under it, we have 


^ auA seo ffic case of the 

Ort^kialk, beo. III. C F. 
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seen ^ the coart will either commit the ^iendant to .lUl custody of the 
m^hal or warden^ or remand him»to his former custody- 

The \yrit of habeas corpus d%im dausd should be directed to the sheriff, 
or hther in whose custody the defendant is detained ; an^ there is 
an old l^e both courts ^ directing it to be md9e returnable in court, 
at a daj^^cfeain in unless directed to the sheriffs of Lotidon or Mid- 
or unless id be to deliver over the defendant in discharge of his 
bail. But this rule having fallen into disuse, Ae writ is now made return- 
able, before the chief justice at his chambers, immediate : and under it the 
' defendant should blought in custody, according to the writ, in due and 
convenient time without being permitted to Avonder abroad, under pre- 
tence of such writ** : And though the writ be returnable before the chief 
justice, yet any of the other judges, in his absence, may commit the defend- 
ant to the prison of the court A tijistaff is entitled to take a fee of six 

shillings, and no more, for conducting a prisoner from the judge’s cham- 
bers to the King’s Bench And the usual allowance to the sheriff, for 
bringing up a defendant on a habeas corpus from the county gaol, is one 
shilling per milce; and if the defendant will not pay the sheriff his 
charges, the court will remand him 

When the defendant, being charged with process issuing out of the court 
of King’s Bench, is removed before declaration, from the custody of the 
slieriff or marshal to the Fleet prison, the plaintiff cannot procoai further 
in that court ; but must cither declare against him in the Common Pleas, 
or remove him into the custody of tlie marshal, by writ of habeas corpus 
ad respondendum^ i in order to charge him with a declaration So where 
the defendant, being cliargcd with process issuing out of the court of Com- 
mon Pleas, is removed before declaration, from tha, custody of the sheriff 
or warden to the King’s Bench prison, the plaintiff cannot proceed further 
in the latter court ; but must cither declare against him in the King’s 
Bench, or remove him into tlie custody of the warden, by writ of habeas 
corpui ad rcspoiidcndttm. This writ also lies for a third person to remove 
a defendant from the Ffeef, or j)rison of an inferior court, in order to 
charge him with a declaration in the King’s Bench But then, there 
must be something to charge him with, either in the body of the habeas 
corpus or return, or ready in court upon bringing him up : And under 
this writ, a defendant may be committed to the custody of the marshal, oh 
a special original The writ of habeas corpus ad rcspondendim should be 
directed to the wai'den of the Fleet, or keeper of an inferior prison, return- 
able at a day certain in court ; and will be as good cause of detainer, as a 

llf>. 

R. M. 1654. § i. K. B. § 10. C. P. * Append. Chap. XV. § 16, 

S Bur. 1876, 6. *'6 Duinf. & East, S6. Rimes, S84, 5. 

** R. M. 1664. § 7. K. B. and sec R. M. , 40S. 

28 CflfiKi It K. B. R. M. 1654. § 10. C. P. * 8 Bac. Al»r. 8. 2 Lil. P. R. 4. Sty. P. R. 

* Barnes, W. 880. 1 Mod. 285. 2 Mod. 198. S. C. 1 

^ 5 Bam* & Aid. 266. Salk. 851. 2 Str. 936. 2 Bur. 1049. 

« Barnes, 377. Lik P. R. 856. ^ 

1 Str; 308* 2 Str. 1262. Cas. Pr. C. P. « 3 Barn. & Aid. 601. ^ ^ . 
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King!g ’Btiiohf tQ an«w«r fo n nenr fer the game debt *>. And 

at prieener un^ |iltoind process in the house of correction, fec« £&»- 
not be brought j|l !jjr corpus ad respondendum^ ti^purpose 

of being ch^ed with a deifiaration on a baUahle reiibii& 

tolus fem^^ust^p,*0o * 

When the defendant is rimt^Ved t^er declaratio|^j from the ctlstody „of 
the sheriff or marshal, to the Fleet prison, the plaintiff should proceed to 
judgmentfliii^ hint in the King’s Bench, and th^bfl^^^iiemove him into the ' 
4Siuitody of the marshal, by writ of habeas corpus ad sa^actendumy in 
order to^diarge )uni in execution And so, t^ice vers^ if a prisoner in 
the charged with a c|eckration in the Common Pleas, remove him* 
self by habeas cdrpus^^ the custody of the marshal, the plaintiff must 
proceed to judgment in the Cmnmon Pleas, and then cany him back by 
habeas corpus ad m^aciendum, to charge him in execution This vmt 
is also used as the ordinary mode of charging the defendant in execution, 
in the Common Pleas, when a prisoner in the Fleet: and it should be di* 
iiected and returnable in the same manner as the writ of habeas corpus ad 
respondendum ; and the number of the judgment roll indorsed thereon, 
bj^^the attorney who sues it out But where the defendant, a prisoner, 
after the issuing of a writ of habeas corpus for bringing him up to be 
changed in execution, sues out and obtains the allowance of a writ of error, 
he cannot be charged in execution, but must be rmanded to his former 
custody^ 

Undci^^oim at other of tliese ^vrits, a defendant may be remov^ from any 
civil custody, into that of the marshal or warden. If he be already in cua* 
tody of the sheriff, under process of the same court, he has only to me out 
a writ of habeas corpus cum causd, and deliver it to the sheriff ; under 
wU(^ he will be removed, as a matter of course, on paying the usual fees ; 
And ha may be removed, in like manner, from the prison of an inferior 
ooQit. But if he be in custody of the sheriff, under the process of anolher 
aoperior court, a bailable writ must be taken out against him, in the court 
to the prison of which it is intended to* remove Jiim, and lodged in the 
sheriff's office, as a foundation for his commitment on the habeas carpus. 

he is in otistodymf the marshal or warden, under process of btdh 
coiut% he may be removed, as a matter of course, on suing out a writ of 
habeas corpus cumcausds’ but where he is detained upon prooesSc^oiio/Aer 
ooturt only, the practioe is, to sue out a bailable writ against him, and put 

K.B. R. M. 165t. 5 id. C. P. ' 

• 1 Bam. fib 4^. And see 6 Moore, 
900. 8 Bmd. & Bing. C. vrbere the 
court of Commoiii Hea^ under particular cir- 
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blil i^V9<ti^eraoii, ia^e the<pi!iiinsr^'<irid^jfi|^ 'j^did«|r«D 

thto to biiog as^rH^AaiedV'fmpwretm Cfftw^/jai aider 
4Q/«uiTeader him in disohaiige^f hla^ bail: or ho znay^ ooniov^ m t^rin 
time^ by writ of habeas corpus ad respcmie^ium^iBeiaik^ in Qi»irt.on a 
day certain ;^itpon which he must be ch^M-ged ^ couii^yv^ith a declaratioii^ 
an a&ida?it bemg fiint made of a bailaUe oaule of liction. 

If a prisoner be^ removed^ from the custod]^f the warden of the Flee^ to How long pri- 
the King’s Bench prjson^ by writ of hahedir^pus, he must remain in such ^5^ i™custS(y 
prison, and shall not be set at liberty, until he has paid the prison fees due of xnarsfadl 
to the warden of thCr Fleets On a rcmoyal by w^t of hahem corpus ad 
respondendum 4io the King’s Bench or Fleet prison, the prisoner Cannot be 
removed eisewhe^^ till be has answered to the cause dependiHig against 
him in the King's Bench or Common Pleas ^: And it is a genegsl rule, 
applicable to all writs of habeas corpus returiiable in the King’s Bench, 
that every prisoner, who, by virtue thereof, shall be committed to the 
custody of the marshal^ ^hall remain there for two days next after such 
commitment, notwithstanding any other writ of habeas corpus^ to the 
said marshal delivered and allowed 

In an action for an escape out of execution, the declaration alleged that , Evidence of 
the prisoner- was, by habeas corpus, brought before a judge of the King's 
Bench, and by him committed to the custody of the marshal, as by the 
said writ of habeas^ corpus, and the said commitment thereon, now re- 
maining in the,^d court, more fully appears ; " and the court of Com- 
mon Pleas held, Ist^ that evidence of a commitment by a judge of the 
King's Bench, not filed of record, would not support the action ; and Sdly, 
that the above allegation, even if unnecessary, must be prated as Iidd 
But in a subsequent case S which was an action against the- marshal, for 
an escape on mesne process, it being alleged in the declaraitHm, that ' the 
prisoner was arrested on mesne process, and brought before a judge at 
chambers, by virtue of a writ of habeas corpus, and was by him thereupon 
committed to the custody of the marslial, as by the record thereqfyn4>iv 
retnaining in the court of Kifig*s Bench, appears, &:e* it was determizied by 
the court of King's Bench, that such allegation is either impertinent and 
surplusage, for, properly speaking, such documents are not records, nor 
capable of becoming so; or considering them as quasi of record, the alle- 
gation is sufiiciently proved, by the production of them from the <^i€e of 
the clerk of the papers of the King's Bench prison, with whom they are 
properly deposited. And that court will not compel the marshal to affile 
of record a writ of habeas corpus cum causd^ by virtue of which a person 
is committed to his custody iu execution In the Common Pleas, the dis- 
tinction seems to be, between commitments by a single judge, on mesne 
process, and oommitihents by the court, in execution; the ode is said to 


Marsliv! noe 
compellable to* 
file it. 

Commitment, 
when of record, 
and when not, in 
C.P. 
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Prison bootrsf, 
how far evi* 
deace of; 


Bil}, And decla- 
ration,* against 
prisoners. 


In actual, or 
supposed cus- 
tody of marshal 


m .mm 

be «rf rm^ the ceher lor the eeuait 4Swr'i«wlly 

and ac^dingjy^ where die j;b9l^ ia an actioii against the warden fortMi 
pripi^€|^tr^ .bro^bi^ tothe bar ef.th&4Mrl^ b 7 
the defeudfmt, bf a^tvrit oiMbens and Avas %e aem^ 

coiirt re-eommitted M |)rh$|h in ^ecution, by the ntore 

fully l^ge appdirs ; ^ the plaintiff, on special demnrrei*, assigning 
for cause av^red in ^ bill that tbe t<»miMitxnent was of 

ro^rd,.had leave to amends^^payment of^asifei^. ^#be ^prison books gf 
the King’s Bench and Fleet prisons, though admissible evidence to prove 
the period th^iioiBiftitlheilt and discharge of a prisoner, are not admis*- 
44h^l® to prove the caiise ol &is cpinmitment , 


Wijf^ a fkfendant is comihitlcd to the custody of ^he marshal or has 
put in bail ntH>n a rrju (fr habeas corpus^, the plainfiff, or jiiny 

' otlier person, may exhibit a bill, -and declare against him in the King’s 
Bench, as a prisoner of the court, in Whatever action, and charge him with 
whatever injury he thinks proper 

When the defendant is in acii^pl custody of tlie marshal, he has the pri- 
vily of the court, and cannot be compelled to answer .elsewhere ; so that 
if he were not to answer here, none could have remedy against him And 
even where he is not in actual custody, yet still, wh^ Jie appears and puts 
in bail, lie suppos^ to be in custody of the and may be pro- 

ceeded against,, accordingly. But an appearance alone, without^^il, is not 
suiEcient ^ ; it*, being clearly settled, that when the defendant is not in 
actual custody, no action can be legally com mcnpql against him as a pri- 
soner, Until he has tiled bail It is the entry of bajl in such cascj which 
gives this court jurisdiction* ; and therefore, where no bail is entered Jor 
the defendant or where bail is entered for him by a wrong name”, or 
there are several defendants, and no bail is entiired for one of them the 
proceedings arc void, a^id coram mm jndic(\ But it is^said, that by tlie 
practice of the King's Bench, though the defendant’s bail be not tidcon and 
entered till the last day of term, and the bill be .put in before, any time 
that term, it is well enough ; y^ from the time of the bail, the defciidai^ 

4or>. 2 Wtns. Saund. 5 Ed. 1. (1.) 
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MiSONBtlS, &C. 

i« as ill cttstckdy of the marshal, dn4 not in strictness of 

JawA > ^ ' 

The ^ against a prisoner, llii the Kfag*s^(encli/i a iir wri- BiU againA pri- 

tiiig,«su{jpo^ to be exliibited to the court, but rdBfy^ilei’ ^hen,necessary, 
with the cjerk of the declarations in the j^iiig'^^ench office ; and^ except 
where the action is brought for a irespttsi ccnninitted fn Middttsif^ \ or 
Ibther county where the court sits, ot^the defendant feu Ih^isone^^ in custody 
c^^ the sheriff, &c. snbuld i^ege the defend£^t %o be in custody of the mar- ’ 
shal. When the defendant is in actual custody, the bill should be hied, Wlieti rierGsaary 
before a copy of it is delivered to the defend?tnt> o^ffi .for him with the ^ 
gaoler or turnl||y ® : the delivery of a declaration agaiifet a pr^oner/ though 
in due time, beili^a nullity, if there be no bill hied against him/and ho is 
entitled to his discharge **. But when a prisoner is in custody updh pro- 
cess by origimd, it is sufficient to deliver a c/ec/arn^iow'^hereon, without 
filing a hill ^inst him ^ And a declaration against a defendant at large 
upon bail is good, although a bill has not been .filed ; because, if the bring* 
ing of a writ of error, or any other reason, malte the filing of a bill neces- 
sary, it may be filed at any time " 

When the defendant is in the actual or supposed custody of the marshal, 
upon a bill of Middlesex or latitat^ &c. the bill exhibited against him in 
the King’s Bench, as a prisoner of the court, is considered as the com- 
mencement of the suit,^nd the bill of Middlesex or latitat y &c. merely^as 
process to bring him, into court Such process therefore, we have seen 

might formerly have, been sued out, though the defendant could not have ^ 
been arrested upon it, before the cause of action ; and the plmntiff is still 
allowed to give in evidence % cause of action arising after it is sued out, 
and before the exhibiting of tho bill. 


How far coniii- 
dered as com- 
niencement of 
suit. 


A prisoner, in actual custody of the marshal or warden, may be proceeded 
against by the plaintiff aj whose suit he was arrested, or charged in 
custody by a third person ; and tlic same plaintiff may pretpeedf against 
him, either for the cause of action expressed in the process, or for a differ^ 
ent cause of action* 


Proceedings ' 
against prisoner, 
in custody of 
marshal or war- 
den, pre\ ious to 
plea. 


ih the King's Bench, when a defendant ^ committed to the custody of Bill and declara- 
the marshal, on a bill of Middlesex or latitat, &c. dr on an attachment of p^n^^YnK, B. 
' privilege *, the plaintiff must in due time file a hill^ against him, as a pri- 
soner of the court, with the cleric of the declarations in the King’s Bench ’ 
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«)aiingf on re* 
mdViU ffdiv one 
custody to an^ 
other. 


On commitment, 
or render. 


Aflidavit of de- 
livery of decla- 
ration, unne- 
cessary. 

Htne for de- 
claring, on com- 
mitment or ren- 
der, in C. P. 


ato a dedkraemh^ I]eeB4jk!dte^diti<HiilI;^%id'tt^<iielMHM)dii^aaMa^ 
and rnk to plead 'k is not' aaeessai^ t(^fdldiWanoOi«t dedsnltSon 
Ibrthi 0 defendailt m custody \ If & prisoner be turiiied ov^ from 0ie cus* 
tody to.ant^lier, it is cousidtu^ed fts a of the same imprisoo^ 

mentor ^Cteefore, #}iere a defeAdaM, h^iiig been itakea ordiargediit 
cijfltodjr of th^iSieriff or other^offiecr by mesne proeels^ is afbe'rwards 
moved by habeas corpt^s, and committed to the custdoy of the marshal, the 
proceedings aga^st lilm are to be reckoned from the time of his having 
bc^n Bo t^eflMior chirged in custody In general, it is a rule; 

that wbeih the defendant is committed to the custody^eifhe marshal, upon 
a cepi corpus**, or habeas corpus^, &c. brfore declaration, the plaintiff 
should declare against him, in the King’s Bench, before the end of the 
terni next after such commitment ; enr, in case of a surrender ^ to the mar- 
shal in discharge of bail, before the end of the term next after such surren- 
der, and due notice thereof^. But the term of the commitment or sur- 
render is to be accounted one, although the defendant was not committed 
or Surrendered till the last day of vacation The defendant was formerly 
brought into court by rule, in'* order to be charged with a declaration ; 
tlmre being no occasion for a habeas corpus, when it was in the same 
court ^ : but this practice is now disused. And there is no occasion for m 
affidavit of the delivery of the declaration, where the defendant is in cus- 
tody of the marshal K 

In the Common Pleas, if the defendant be committed to prison by pro- 
cess out of this court, or habeas carpus, the pijisoner entering his appearance 
with the proihonotary, in case of a plaint or attachment of privilege, or 
with the filacer on other process, and giving rules to declare, the plaintiff 
^ttot declaring before the end of the next term after the coinmitmeht, the 
defendant, in reference thereunto, is entitled to be discharged of his impri- 
sonment by supersedeas, in the end of the next terra with liberty for the 
plaihtifif to declare upon that appearance, the next term after that at the 
furthest And if any defendant shall render him or herself, be ren- 
dered to the Fleet prisoni in discharge of ^ or her haih at the suit of any 
plaintifif^ where no further proil^ings bydeclaratibn have been had agaiiiat 
such defondant so revered) befim such render, unless the plaintiff shall 
declare against such defendant within two after such render, such 
defondant may^l^ discharged out of custody;^by to he allowed 
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|Kw!|r,yhjr lie plaii^tiffi w hi*i ^Mwrn^yi >i«p(i^;^^iQe p^ «tl«fir ^.^heni giyesa 
bjr tibe4ei€^4Biit'ji} dlitoriiteif or'^cat^ aiidqiat^ijsiajduof sui^ittoticeuivea®-/' 
\ 2 t ivaslbmierly neceepavy: m this oaurt^ as well as the Exchequer^ to 
tniibg up the defendant by habeas cor to the bar of^the court, ii^^^otader 
to charge him with a declaration at the suit of the plaintiff K .4 Bui now, 
the statute 8 & 9 W. IIS* c* 27-^^ 13. for the more 6 asy and^qin*^ ob- 
taining of judgment against prisoners in the Fleet, " it shall and niay„ |^e 
lawful for any person or persons, having cause of . action against any pri* 
Boner or prisoners committed to the said prison ojRthe FlcA, after filing 
or entering. ^ declaration in such action with the proper q^cer, to de- 
liver a copy of such declaration to the defendant or defendants in any 
personal action, or to the turnkey or porter' of the said prison^: and 
after rule given thereupon to plead, to be out in dglit days at most after 
** delivery of such copy of declaration, and affidavit made of such delivery**, 
before the Lord Chief Justice or one other of the justices of the Common 
Pleas, or before the Lord Chief Baron or some other of the barons of the 
Coif of the Exchequer at Westminster, to sign judgment in such action 
against such defendant or defendants, as if he or they had been actually 
charged at' the bar of the Common Pleas or Exchequer, with such ac- 
tion.” The practice, as regulated by this statute, is to make two copies 
of the declaration, and take the same to the prothonotaries* office, wl^re 
the clerk, on being paid for entering the declaration, will mark both copies; 
one of which should then be delivered to the turnkey at the Fleet prison ; 
and if he acknowledge the defendant to be his prisoner at the plaintiff's 
suit, an affidavit is made of, the delivery, and sworn before a judge, the 
other copy of the declaration being annexed thereto ; after whiclt tlic affida- 
vit is taken to the s^ndaries' office, and the secondary will give, a rule 
thereon, for the defendant to appear and plead : and if he do not plead 
within the time limited by the rule, the plaintiff ffiay sign judgment, and 
give notice of inquiry, if necessary, to the prisoner or turnkey, and proceed 
as in (Mier cases The declaration, however, mu^ be entered with the 
prothoaotaries, before it is delivered to the defendant ^ : And where the 
defendant has put^ in special h^' By attorney, and afterwards renders in 
discharge of his bail, the declaration it seems should be delivered to him- 
self personally, or the turnkey of the pri^n> and not to his attorney s. So 
where the defendant, whilst at large, was served with a copy of process, 
with notice to appear, but before declaration became* n prisoner in the 
Fleet, and the plaintiff, by virtue of an affichivit of service, entered an ap- 
pearance for the defendant, left a declaration in the office, aq,d gave him 
notice thereof ; the.court aet aside the declaration a^d subsequent procecd- 
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Proceedings 
against prisoner, 
on removal to 
before de- 
claration. 


I^iirther affidavit 
of debt, unne- 
ij^ssary. 


/ Proceedings bn 
^removal to 
^Fleet, after de- 
' claratiojBk 


in^, on%o,grtokil'that as' U 

Am, it to have been’ddPvered tb the l^k^y ojP Fle4 f.! * ' 

. In the Exchequer it is a ^ that ItTIH ^ pHsoii^ is 
or shall l)e taken fl^^ned or cha^d 

swing bnt of that courts and the plfliiiitiff sMl^not a declaration ^ 
deliw^red to siich prisoner, or to the gnole^ or lirnkey bf the gaol or pri- 
son wherii 4% or charged i^** custddy, before the end of the next 

te^m after the return of the process, and cause an affidavit to be made and 
filed in the c^ce of pleas, of the delivery of such declaration, and of the 
time when and persoh to whom' the same \^as delivered, 1)y the first day 
of the next tij^m after the delivery of such declaration, the prisoner shall 
be discharged out of cu^ody, by writ of supersedeas, to be granted by the 
court or one of the barons, upon entering an appearance, unless, upon 
notice given to the plaintiff’s attorney or clerk in court, good cause shall 
be shewn t<i fhe : And in case of a commitment or surrender to 

the Fkei tirison in discharge of bail, before a declaration delivered, unless 
the plaintiff shall cause a copy of a declaration to be delivered as afore- 
said, before the end of the term next after such commitment or surrender 
shall be made, and due notice of such surrender given, the prisoner 
shall be discharged out of custody, by writ of supersedeas, to be granted 
as aforesaid, t^pon entering an appearance, unless, upon notice given to 
the plaintiff’s attorney or clerk in court, good cause shall be shewn to the 
contrary,” 

When the defendant, being charged with process issuing out of the 
King’s Bench, is removed before declaration, from the custody of the she- 
riff or marshal to the Fleet prison, the plaintiff, we have seeh cannot 
proceed further in the King’s Bench, without removing him to the prison 
of that court, by habeas corpus ad respondendum ; but he may declare 
against hiui in the Common Pleas, in the same manner as if he had been 
arrested by process out\)f that court, and proceed to final judgment : and 
for default of declaring, Ac. in due time, that is the proper court to . beJOp- 
plied to, for discharging the defendant out of custody In that case 
ever,, there Laving been already an affidavit of the debt, when the piaii^fF 
took out the process upon wh«ch the defendant was arreMed, it is not ite- 
cessary to make any further affidavit, in ofder to dharge him in custody ♦ ; 
and it seems that the defendaift, after such rdoioval, may put in and jus- 
tify bail in eiti^'^urt But lyhere a defen&nt is removed to the Fleet 
prison after deefomtion, the adrion must proceed in that court wherein the 
plaintiff declares ; and defendant is to be superseded by that court, 
for %vant of subsequent prosecution, though detained in the prison Of the 
other ^urts. > . , 
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* ) primeir OQ ccfmniitted to the custo4y of tbo njar,^hal or warden^ is 
liable to be charged with , action, )?y plaintiff for a 

different ca^«of acti^ O^l^j: a third p^rs^n, so long as he remains in ac- 
tual costly. F w it, be a rule, that a. prisoner once superscdeable, 

via always so* ** , yet this hoh& Aly,with regard to the same plaintiff, at 
whose suk he w^ in cusjtb^, for the original cause of actiott^^; and even 
with regard to him, it must he understood with this qu^lSc^^gn, that the 
prisoner is only supersedeable, so long as he remains id the same custody, 
and under the same process ; for the moment the nature of the custt>dy is 
changed, thfe n^ile ceases : Therefore, if a prisoner upon mesne process be 
supersedeable for any irregularity, as for want of the demand of a plea, he 
cannot take advantage of it, after he is charged in execution ; supposing 
he had any opportunity of applying on that ground, beforeha was charged 
in execution®. So, where a prisoner is supersedeable, for want of filing a 
bill against him in due time, he waives the irregularity, by afterwards 
pleading And it has been holden, that a creditor may lawfully enter a 
detainer against his debtor, who is in fact resident within the Avails of the 
King's Bench ®, or Fleet prison though he be not there by compulsion. 
But a fugiihe, surrendering himself to the warden, in order to take the 
benefit of an insolvent act, Avas not considered as a prisoner, nor liable to be 
charged as such with a declaration 

In the King's Bench, the mode of charging a j)risoner with an action, 
in custody of the marshal, in term time, is by filing a bill against him, as 
being in such custody, and delivering a declaration, Avhich is a mere copy 
of the bill, to the turnkey. In vacation, there Avas formerly no Avay to 
charge Kim, but by making an entry in the marshal's book in the King’s 
Bench office, that he should remain in custody, at the suit of the intended 
plaintiff, Avhich ivas deemed suflSicient to charge him, proAnded he were 
then in actual custody ; for if he were at liberty, he might have been ar- 
rested \ But ill a modern case S where this matter Avas fully discussed, 
the court of King's Bench were of opinion, that the right method of 
C&^rging the defendant with a ncAV suit in vacation, is to file a bill, as of 
the preceding term ; mid then deliver to, or leuA C for the defendant in 
custody, a copy of the declarotion, as of the preceding term, and to make an 
ioiSdaA'it thereof \ And when the defendant is charged in vacation, upon 
a cause of action arising itfter the last term, there should be a special mc- 
morandum, similar to against an attorney under the like circum- 

• Barnes, 499. 1 H. Blac. 261. 1 2)19. . 

Bos. & Pul. mi, , , ® Barnfei, S 80 . Pr. R«g. 326. S. C. 2 
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3^lMat’he'*4''Sel. 144. and sec I Chit. seem to be necessary, when the defendiant is 
Rej». 579. m custody of the rosrsbal. 364. 
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Special wemc- 
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of actioi^ 
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Fleet, by third 
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OP 




the day of 

the, declarations, For prcventing> however, tM detain(^ of pnlbners 
with dcdarations in custody of the marsM, vhere tli'elca^ of" action 
against them does not amount to a bailable sulft, it Is a .^le^, in the 
King's Bench and Exchequer, that ''no declaratibn ^all be sufficient 
cause pf detaining such prisoner in custody, ^ess an affidavit, thkt the 
plaintiff *8 l^bause of action against him does amount to ten pounds or 
upwards, (since increased to twenty pounds or upwards, by the statute 7 & 
0 Geo. IV. c. 71v§ 1*) shall be first made and filed with the clerk of the 
rules in the former court^^ or in the office of pleas in the latter, and the sum 
specified in such affidavit indorsed by him on such declaration, before the 
same is left; with the turnkey." 

In the Common Pleas, there seems to have been formerly a difficulty in 
proceeding against prisoners in the Fleet prison, at the suit of a third per- 
son; to obvI'iU^! which, a rule was made, that "if a capias were returned 
in court mm e.y'i iavcutus, against a prisoner in the Tleetf he should be com- 
pellable to appear upon a habeas corpus ad respondendum, as well at the 
suit of a stranger, as at his suit whereupon he was imprisoned, and to an- 
swer to a declaration according to the rules of the court, or that judgment 
might be entered against him " and at length, by the statute 13 Car« 
II. stat. 2. c. 2* J 5. k was enacted, that every person or persons, having 
" cause of personal action against any prisoner in the Fleet, may sue forth 
" an original ^yxit upon his or their cause of action ; and that a writ of 
" habeas a^rpus be granted to every such person or persons, to be directed 
" to the warden of the same prison, to have the body of such prisoner te- 
" fore the justices of the Common Pleas, at some certain day in any term, 
to answer t^e said plaintiff or plaintiffs, upon his or their said cause of 
" action , 4 md.that if the said plaintiff or plaintiffs, at the said day, put 
" into fhe said court his or their declaration, according to the said original 
" writ, against the said prisoner being present at the bar, the said prisoner 
" thall be bound to appear in person, or to put in an attorney to appear 
" fur him in the said action ; and unless the said defendant plead upon a 
"> /ulc given, to be out in eight days at the least after siich appearance, 
judgment by nihil dicit may be entered a^inst such defendant, as ap- 
*' pearing in person, which, shall , be good and effectnal in law ; and siich 
" charge in court by, declarations, signified by rule unto the said warden, 
" shall be a gfod cause of detention of,, such prisoner in his custody, from 
whicii he shall npt be discharged, 'without a lawful supersedeas or rule 
of coart ; and if the jsaid war4mi‘ shall do otherwi8c> he shall be respon- 
i^l>}c to the Cj^urt, and to the party grilled for damages, by action upon 
" the case, to be htwjght o^^inst him for discharging such prisoner." A 
sTuk iff court ^was made, seen after the passing of this statute**, limiting 
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ic^ sb^ould be brought to t^e Im ^ the court 

cWged with declhni^ions : liut lhi^'slitute 8 & & 
.'Wj'^njEi i 13. having ^spensed vdth thfe necessity of bringing them 
to jfhe bay of the court for that pui^se, the m^e of charging them with a 
^ec^ation^ at the suit or a third person^ is now similar to that used by^the 
^ame plaintiif, at whose suit they were originally arrested ; And they inay> 
it seems^ be charged with a declaration in vacation ^ as well' ^ iU' term 
time^ But a rule was made in this court as well as iii the * King'll : 
Bcnch^ in consequence of the statute 5 Geo. II. c. 27* that no copy of a 
declaration^ delivered at the Fleet prison^ against any prisoner there, shall 
be a sufficient charge to hold such prisoner to bail, or to detain such pri- 
soner in custody for want of bail, unless an affidavit that the plaintiff's 
cause of action amounts to ten pounds or upwards, (since increased to 
irveniy pounds, by the statute 7 & B Geo. IV. c. 71* f !•) be first made 
and filed in the proper prothonotary*s office, and an indorsement made by 
the said prothonotary, or his deputy, upon such copy of a declaration, sig- 
nifying the sum of money specified in such affidavit ; for which sum so in- 
dorsed, bail shall be required, and for no more." On this rule, it is neces- 
sary that the original declaration, indorsed by the prothonotary, should be 
delivered, and not a copy of such declaration and indorsement ® : but the 
rule is confined to cases where the prisoner is charged with a new action ; 
and does not apply, where he is proceeded against by the same plaintiff, 
for the cause of action expressed in the })rocess ^ i And the court will not 
discharge a defendant out of custody, on the ground of the affidavit of the 
delivery of the declaration not having been filed withiii twenty days after 
the delivery, if it be by way of detainer ®. 

When a bill is filed against a prisoner in custody of the marshal, if a 
copy of it be delivered for him to the turnkey, four dayu exclusive before 
the end of the term, a rule to plead given, and a pica demanded, the de- 
fendant must plead as of that term j but if the bill be not filed, and c(>py 
delivered, four days exclusive before the end of the term, the defendant 
inay imparl until the next term ; and in^defiiult of pleading in due time. 
Judgment may be signed In the Common Pleas, the defendant must 
plead within the time limited by the rule given by the secondary ; and a 
, demand of pica is necessai^y, when ^he defendant is in. custody of the 
marshal of the King's Bench {bison a ; which demand may, it seems, be 
made at the time of delivering the declaration ^ : but when the defendant 
is in 'custody of the warden of; the Fleet , a demand' 'c# plea is ih ge- 
neral unnecessary*; though if a prisons, in the Oolnruon Pleas> be pre- 
vented from. Justifying bail> by the plfuntiff *s desiring further tiine to 
inquire jUito their sutfcicnic^,; lie is, Ireish the tittii; 6f his of justifica- 
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cause of action. 


Of delivery of 
declaration. 


Time for plead- 
ing, in K, B. 


In C. P. 

Demand of plea, 
when necessary, 
and when not. 
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‘Tiitkes for prq- 
seeding to trial, 
or final judg- 
ment, and exe- 
eutiony in K* B. 


iMfinrav^ 

the delivexy of the doclarali^ agall^t l|ie 

shenC &o. or against a |Hplsoner in duatody tlf ihje the )>laiiitid> 

inithe King's Bench, shbuld proceed to trial, ^^dgtnexit, within 
three terms next after such declaration delivered^ if by the course of the 
court he nhn bo proceed ; of which three tennitt, the term wherein the de^ 
claiutibn was delivered is one ^ ; and should cause the defendant to be 
N^arged in execution, within tn*o terms next after such trial or judgment; 
of which two terms, the term wherein the trial was had, or judgment ob- 
tained, is also one ** ; in case no writ of error be depending, nor injunction 
obtained for stay of proceedings : And if any writ of error be depending, 
or injunction obtained, then within ttvo terms next after the judgment is 
afhrmed, the writ of error nonprossed, or discontinued, or the injunction 
dissolved ; including the term of the ai^nnance, non pros, discontinuance, 
or dissolving ihe inj’jnction 

On render, in In case of a surrender to the marshal in discharge of bail, after deckra- 
d^^argnofbail. pJainliff, in the King's Bench, should proceed to trial, or final 

judgment, within three terms next afi^ such surrender, and due notice 
thereof, if by the course of the court He can so proceed ; ef which three 
terms, the term of the surrender is one ^ ; or, in case of a sturender in 
discharge of bail, after trial had or final judgment obtained, he should 
cause the defendant to he charged in execution, within two terms next 
after such surrender, and due notice thereof; of which two terms, the term 
of the surrender is also one in case no writ of error be de^xending, nor 
injunction obtained for stay of proceedings : And if any writ of error be 
depending^ .or injunctiqn obtained, then within terms next after the 
judgment is affirmed &c. This rule does not attach in a case where 
there arq tt^io defendants, one of whom suffers judgment by default, and 
the othey pleads to issue ; the trial of such issue being had within fbe third 
ternd, though the costs are not taxed, nor final judgment in &ct signed, 
till after that term, but th<^^Wtered, according to the coarse of the 
court, as of that term The final judgment mentioned in the above rule, 
Hteahs fimd jui|gment without a trial, as upon an interlocutory judgment, 
dtouiYey, or tiel record : Therefore, if there be a trial against a priii* 
seller, he is supersedeable, unless ebargltd in execution within /nro temia 
afterwards ^ .But when a defendant surrenders in discharge of 
ihe^ same vacation as the trial was had aod. verdict obtained against hinitii 
thA ixreceding term is nc^ reckoned, as oUe of the two ; but th^ plaintiff is 
aBMod^lhe tAvo &Qcra^^’^nUs tocdiairge him in execution^, After de- 

iu Trinity term, the defendant 
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surrendered in discharge of his bail ; in Hilary, term, the plaijAfUT entered 
final judgment ; and the oeurt hdd, that he might eharge th^ defend- 
ant Js execution in ' term, though the latter might have been pre- 

viously supersedcabie^^i; ' And where the plaintiff obtained final judgment 
in Hilary term, against' a defendant who surrendered in discharge of his 
bail, on the day {seceding ^ essoin day of Easter term, but notice of the 
surrender was not given until two days afterwards ; it was holdeu, t^at the *' 
two terms allowed for charging the defendant in execution, were to be cal- 
culated from the time of giving notice of the surrender ; and of course, 
that the plaintiff might charge him in execution in Trinity term K A 
person, when at large, was sued by A-j and was afterwards in custody at 
the suit of ii., the court held, that he need not be charged in execution at 
the suit of A,, within two terms after judgment, but might be so charged 
at any time ; fer though in custody, at the suit of another person, he was 
not in custody at the suit of A 

In the Common Pleas, in like manner, " if any plaintiff shall declare Times for pro* 
against any defendant, in custody of the warden of the Fleet prison, or nd°ex^- 
of any sheriff or other officer, by virtue of any process of this court, and in C. P* 
shall not further proceed to judgment, within three terms after such de- 
claration delivered, inclusive of the term in which it is delivered, the de- 
fendant having appeared ; or if any plaintiff, having obtained judgment 
in this court, in any action iigainst any defendant being a prisoner as afore- 
said, shall not charge such defendant, so remaining a primer, in execution 
upon the judgment so obtained, within two terms next after such judg- 
ment BO had and obtained, including the term in which the said judgment 
shall be signed, then such defendant, so remaining in prison, may be dis- 
charged out of custody where he shall be so detained, by supersedeas ^ to 
bo allowed by one of the justices of this court, if cause shall not be shewn 
by the plaintiff or his attorney, why such plaintiff had not proceeded be- 
fore that time to judgment and execution as aforesaid, upon notice to 
4^er of them given by the defendant's at|^mey or agent, and oath made 
of such notice given/' 

And '^if any defendant shall render him or herself, or {fe rendered to On render, in 
Iho Fleet prison, in dischaige of his or her bail, at the suit (ff.any plaintiff, 
where any declaration hath been delivered against such person so rendering 
b jm or herself, or being rendered, or judgment has been had against him 
or her before such render, unless the^ plaintiff shall proceed^to judgment 
upon such declaration delivered, within ik^ee tenm after such render, the 
defendant having ap^ared,, and charged defendant in execution 
within two tmns after such judgment obtain^ sdeh defeodf^t may be 
discharged out of custody, hy ^tiftpersedeas to be ^dwed by one of the jus- 
tices of this court, if cause shall not life to the contrary as Afore- 
said, by the ;^intiff or his attorney, upon of; them given 

• 8 ]^L \ ’m" 28 Geo. Ut K. B. ^ ; 

^ 8 Bam, & Crw. 788. ^ Cki^. XV^ ^ ^ 




Distinction bfr* 
tween rules of 
K B. & C. P. 


Times for pro- 
ce^pg to judg- 
ment andexAcu- 
tkm, in Exche- 
quer. 


Upoh thes^ roles, it is oecesssrpultia^nw 
Hessy shouM proceed to final ju^eW^ :Wg«yi|iAroe;|«rmB tnoA^tie after 
dflckratton^ unless he can sbeiiir that it was out ‘of hl^,;pow6r to prpocod 
&8t ^ ; and^ if final judgment be signed in the va^tiOn of the third term^ 
it win hot be sufhcient to prcvtmt a supersfidm*^- ^ There is a distinction 
he\#fyerv^het^ve(m these rules^ and those of the King's Bench^ as to the 
t|mc allowed for proceeding against prisoners: In the latter courts it is 
Required that the plaintiff shall proceed to trial o^ final judgment^ within 
three terms inclusive after declaration^ and shall cause the defendant to bn 
charged in execution^^within two terms inclusive after such trial or jxidg- 
ment f of which the term in or after whiohjjthe trial was bad> is reckoned 
as one ^ : but^ in the Common Pleas^ no notice is taken of the trial; ;the 
rule* beings that the plaintiff shall » proceed to Judgment within three 
terms incIuMve aft^r declaration, and charge the defendant in execution, 
within two terms inclusive after judgment against him. And where the 
plaintiff had omitted to charge the defendant in execution within two 
terms, the court held, that the defendjfpit was superscdcable, although in 
the mean time he had removed himself to the King's Bench prison, by 
habeas corpus, in another action^. 

In the Exchequer it is a rule that in all cases, after a declaration 
delivered a|:*the Fleet, or any other gaol or prison, unless the plaintiff shall 
proceed to judgment thereupon, within three terms next after such . de- 
claration delivered, if by the course of tlie court he could so proceed, (of 
which three terms the term wherein the decimation was delivered shall 
be taken to be one) ; qt, in, case of a surrender in discharge of bail after 
dedaration delivered, unless the plaintiff shall proceed to final judgment 
tlmrenpqn, within three terms next after such surrender and due nojtioe 
tkereof, if by the course of the court he could so proceed, (of which threje 
;tenns the term wherein the sonender was made shall be taken to be, one), 
ihe,.pdaoner shall be dischsM^d out of custody, by wit of supersedeas, 
npm entering an appearance; unless, upon notice given ]to the plaintiff's 
nltnniey . or clerk in court, good cause shall be slmm to the cqiM;i^ 
And in all ^oases,, after final judgement obtained againsianyjpj^kone? 4^ 
the iFieet,, or any other ^1 or prison, jinl^ss the plaintiff ^all cause suoh 
aj^soner to be charged h^texecutioA upon the said judgment, within 
tims next after such fimd judgment obtained, (of which two te]^ms tjio 
term wherein final judgment w^iS obtained shall be taken tq be one), in 
case no writ of error diall be depei^ing on such judgment ; but if any 
witrf error shall be de^endinff' thereupon, then within Itw t^^next 
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discontinued^ ii^luding the tem hf the affira^ance^ non-pros ttr diBCon- 
titfUktiie ot^' iid^ ^case df a sui^nd^r in- discharge of bail> after final jtidg- 
xneht obtained^ mileis tht pldlntiff iliiaill proceed to cause the defendant to 
be charged in execnt&n updh the said judgment^ within Iwo terms next 
after such surrender/ and due notice thereof, (of which two terms the 
term wherein the surrender was made sliali be taken to be one)^ in citeieno 
writ of error shall be depending on such judgment j but if any^wiSt of 
error shall be depending thereupon, then ivithin tfvo terms next after the 
judgment shall be affirmed, dr the writ of error mn^prossed or disoom^ 
tinned, including the term of the affirmance, mn-pros or discontinuance ; 
the prisoner shall be discharged out of custody by supersedeas , unless, 
upon notice given to the plaintiff's attorney or clerk in court, good*" cause 
shall be shewn, in either of the said cases, to the contrary." 

Tlie mode of proceeding to trial and final judgment against a prisoner, 
in all the courts, is pretty nfiuch the same as in common cases. The plea 
is usually pleaded in person ; but it may be pleaded by attorney, as is 
commonly done, where the defendant surrenders after appearance in dis-» 
charge of his bail ; The issue in th||t case is delivered to the attorney, but 
otherwise to the defendant or turnkey * : and formerly, where a prisoner 
appeared by attorney, he was bound to pay for the issue, or judgment 
might be signed ; though it was otherwise, where he appeared in person^; 
and notice of trial to the gaoler or turnkey is deemed sufficient^. In the 
Common Pleas, days notice of trial was formerly requirjed to be given 
to a defendant in the Fleet prison ^ ; but now, the same notice of trial is 
usually given as in other cSses. 

In order to charge a defendant in execution, in the King-s Bench, the 
proceedings must be entered on record, and the judgment roll docketed and 
filed after which, if the defendant be a prisoner in the county gaol, a writ 6f 
ledpias ad saiisfade^idum must be sued out, directed to the sheriff of the 
county in whose custody he is, if the venue be laid in that county j or if 
not, a ca, sa. must be sued out into the couu% where the venue is laid, and a 
tekffiuM cn. sa. directed to the sheriff of the county where he is a prisoner, 
arid ^nt to the nnder-sheriff, with directions to charge hinx in custody^: 
''dt if he be^detaiued in the King's Bench prison, at the suit of thesafne jdain* 
tiff, the plaintiff's attorney should jCfJbtaiii a ride-bar rule from the dark of 
" the rules, for the marshal to acknowled^ him an his custody S; and the 
marshal, being served with a copy of the rule, will write ^his adcnewledg^ 
!mont at the bottom of it, which oUght to be of the same term in which the 


■ ' '''it.. ^ ‘ 

^ ^ Imj*. d P. 7 Bi 678. 

^ Ca®, Pr, a P. 8 Wila 11. But 
now, Judgment cah Tii Co caaC lie ligoed, for 
hon-payiDent of the issue H. 35 

Oeo. Iflii >Ki. B*' & 0.,P. 6 Bumf & Bast, 

siei. i» i!i in .d. tot. i Bo*i & PuL 
m(A). ' . ' 


' I str.we.*; 

, « R. H. 14 & IS CV. 11. reg. a.C.P. 

* Id^ K« B.> 10 Ed. 610. Pnu^ 
Die. 1 :i^ 040. . » Archb. K; B. 117/ 

< Imp. 10 Ed. 610. 

» B. T. S Geo. L 5 8. (»). K. B> Ap- 
pend. Clwp. iv. § 86. -■■ ■ - ■ 



Mode of pro* 
ceeding to trial, 
and final judg- 
ment, agaiBil 
prisoner. 

Pica. 

Issue. 


N^Jticeef trial,' 
in C. P. 


Mode of dttrg« 
ing defendant in 
execution, in 

K.B. 

lo county gaoL 



CimrmliUw 

piece. 


Entry of cem- 
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OiJ record. 


Filing comndt^ 
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h dmtgsd m 

itttoiittr pieced shpld bejkhmi dntwniSp.^ pa^ Iftria ,of a 

« Mii^pj€(ce> ahd filed widi cler]|,ei^|i|^j[^d|gil^l^^ 
enter the eommititur o& record^ ; thia is dpne^ \o 

^^entcr the commUHimr in the mai^hal’Jlmle^ kept^^^ King'e Sench of- 
fiee^^ If the defendant be not detained in custody at the tuit ef tlie 
plaintiif> the proper mode of proceeding is, to sue out a writ of An- 
bem ad ^adrfaciendum, and bring the defendant into court thereon> 
in charge him in execution. 

It was formerly holden^ that the commiHitvr must be actually entered 
on record, before the end of the second term inclurive after trial or judg- 
ment, otherwise the defendant was supersedeable ; and there was no ex- 
tension of the time, to the continuance day rfter term; nor was an entry 
in the marshal's boc^ in time sufficient 33ut |t was afterwards deter- 
mined, that if the plaiutilF s attorney signed judgment, and filed the <?o»/- 
mitfitur piec* ^ritii the clerk of the judgments, within the second term 
after trial and verdict against a prisoner, that was a sufficient charging 
llkim in execution within two terms, pursuant to the rule of court ; thoi^i 
the final judgment and emnmitiitur were not entered of record, by the 
officer of the court, till the coutinuance day after the second term, pro- 
vided ^hc entries were then complete And u rule of court is now made^, 
that the cmmkiUur on every judgment obtained against a prisoner in 
this court, shall be filed with the clerk of the dockets, on .or before 
the last day of the term in which the prisoner is charged in execution : 
and the said clerk shall enter such committilur on the judgment roll, 
within four days next after the end of such term, exclusive of the lost 
day of term ; unless the last of the four days be Sunday y and in that 
case within fve days next after the end of such term ; and in default 
thereof, the prisoner shall be entitled to be discharged." In the con- 
struction of the above rule it has been holden, that where a prisoner is 
i^atged in execution, it is not sufficient for the plaintiff's attorney to file 
..a j^fmmttUur piece in due time with the clerk of the dockets ; but he 
jmustalso see that the latter enters the committilur on the judgment roll, 
within the time prescribed by the rule ; and if that be riot dohe, the pri- 
. smier js entitled to be discharged K But this rule does not extend to dte 


pase of a prisoner committed under d habeas corpus, in which no eom- 
IM of commit- p^e was ever necessary It is usual for the clerk of the ju^- 

meuts, at the end of every term, to send to the marshal a docket or. list 
of the wmmktUurs which have been entered in that terni> stating therein 
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th« hameisf ^ lt1>:i(i^itijBe^4Midt»^^^ ^lendtoft^ i« ifehal?^ m 

e3teci(f!^ r fi^oili v^hich' d^^ ettfcfyii^ b]^ the miMfthttl. 

Ali#%hi!^« the derk ef thp hhd made a shlstaOc^ ixt^onikti^g 

ihe )iame of one ef several in : his docket tratosinkted to the 

hiar^ilial, it iras rectified by at the instanced the ekrk*. When Second commit- 

the defendant has beeA once committed^ a second commitinent fpr the 
same cause> before the 'first is discharged^ or notice given that it Is abaft- cause, 
doned^ is clearly informal \ But where the defendant being ackltowlodg^ 
by the marshal to be in his custody^ at the suit of A. it was niot^'^^hat 
he might be charged in execution also^ on a judgment of outlawry in an- 
other action at the suit of B. the court ordered the same in the first in- 
stance c. In the Exchequer, where a prisoner was charged in execution Amending judg- 
in Trinity term, for a sum which tvas wrongly stated in the judgment roll *" 

and subsequent proeee£hgs; the court, in the following term, ordered the 
judgment roll and conmiiUtur to be altered, according to the foots appear- 
ing by the postea, and master's allocatur 

If the defendant be removed, after declaration, to the Fleets or found Mode of eharg- 
in the prison of an inferior court, the mode of charging him in executioi^^ oxecutbMa*^ 
in the King's Beach, is by writ of habeas corpus ad satisfaciendum, re- I®- 

turnable in that court, oti a day certain m term ; and the number of the &c. 
judgment roll must be indora^ on the habeas corpus Nor is the pri- 
soner bonnd to give notice of his removal ; but the plaintiff must take 
notice of it at liis peril : Therefore, where a prisoner, who had been jlur- 
rendered in discharge of his bail, and afterwards removed t6 the Fl^, 
without giving any notice to the plaintiff, was charged in execiithm as a 
prisoner in the King's Bench, the court granted a supersedeas ; for the 
plaintiff should have demanded to see the prisoner, and if not produced, 
would have known where to find him, and bring him back by habeas cor^ 
pusy to* charge him ; and it w'ould be putting difficulties upon prisoners, 
to oblige them to gi ve notice 

■ Im order to charge the defendant in execution, in the Common Pleas, in county gaol, 
when he is a prisoner in the county gaol, it does not seem to be necessary ^ * 
that the 'proceedings should be first entered on record ; that court having 
refused to discharge a prisoner out of execution, where there, was no judg- 
Hient i^inst him docketed, and entered upon the rolls of the court In 
other respects, the mode of char^'ng a defendant in execution in the 
ftounty gaol, is the same in the Common Pleas, as in the Kill's Bench 
Where the defendant is a pri^n^ in the Fleet, the proceedings, being first In Fleet prison, 
totelred on record, and the judgment roll docketed and filed, Vk habem cor- 
pus ad ^tisfaelendum should be sued out, directed to the harden, and re- 
turnable in court on a day certain *. , On this writ, the number roll of 
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ii^re th 0 .retu 9 « ^ : :ixpm the deftsidtait^t^^ bcwaght intaeourt^ 
lyith the judgm^ttasoH^ the eoiiirt wUlpemix^ him to the custedy of . the 
littideiii diBi;^ 0 d ia<«exeetttioti at the plsintiff'e auit; and the septmdary 
learfcs th|e hftbeas ewrpas and commitment by the courts In the. margin of 
that^glgin^t roll, and afterwards enters the award of the writ and com^ 
mittiim thereott^.^ If a defendant be brought Into court upon a habeas 
aarpus ad satisfaciendum^ he is to be charged in execution upon that judg^ 
ment only on which the habeas corpus issued ; and therefore, if there fac 
several ju^ments on which he is to be chargri> there must be a hahms 
uorpus ad satisfaciendum in each cause 

' When the defendant is charged, by any of means, the executfon 
is considered as executed : and therefore, whei^ the plaintiff afterwards 
died, it was huld^m that his executors were net bound to revive the judg- 
ment by scire facias ; or to charge the defendant in execution de novo 
J3nt where the plaintiff, having charged the defendant in execution, died> 
and the defendant's wife took out administration to the plaintiff, the court 
ordered the defendant to be discharged out of custody ; and held that the 
plainti|r 8 attorney had no lien on the judgment for his costs And the 
court of Common Pleas discharged a defendant out of custody ins.execu- 
tioq^ after the plaintiff's death, it appearing that the next of kin 'did not 
intend to take out administration, on service of the rule nisi on the next 
of kin^* But they would not discharge a defendant out of custody in 
execution, at the suit of a plaintiff, althoughvthc application was not 
mnde until eighteen months after the death of the latter ; it appearing 
he^ad appointed ei£^toTs who were still alive, and had not assented 
to the discharge K ^ 

By the statute 8 & 9 W. III. c. 27^ § 8 . if the marshal or warden, 
" or their respective deputies, or keeper of any other prison, shall, after 

nne day's notice in writing given for that purpose, refuse to shew any 
% prisoner committed in execution, to the creditor at whose suit such pri- 

Soner was committed or charged, or to his attorney, eve^ such refusal 
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shall be adjudged to be an escape in law.” And, by § 9. " if any per- 
,%aon or perstms, desiring to charge any person with any action or exe- 
shall desire to be informed by the said marshal or warden, or 
their respec|ive deputies, or by the kei^ier of any other prison^^whethgr 
such person be a prisoner in his cu 8 t 9 dy or not, the said marshal or 
wipr^^, &C. shall give a true note in writing thereof, tp the person so 


same, or to his lawful attorney, upon demand at his 
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if »acii:iMimIiid'<w An iittli gh* agnate ihi fifet of sw^ 

'i‘i{iMqsWhg,-«lM* $u^ person in «a actual prMonw in Im' mp titeir cuflta^i “o**™*’'^*™*- 
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6u^h ^^erson wa^ at that pirisda^ in actual coatodjr/* 

If the defendant be' euper^ed or supersedeable^ for of proceeds Consequences oi 
ittgfi b^w-e judgment^ the plaintiff may nevertheless take or chaise him in j!^^^orsu]|,cr. 
cteeution^ at any time after judgment*: but he cannot do so, if sewible. 
fendant be superseded, or superscdcalde, for want of being chargied in 
execution *> ; his only remedy in that case, for duarging the person of the 
defendant, being by action of debt upon the judgment, wherein the de* 
fendant cannot be holden ^ special bail * : And it is a rule in the Com- 
mon Picas, that " if prisoners disdiaiged hy ^ supersedeas, fov want of 
pi^cution, be afterward$ atrested or detained in custody, by actitm of 
debt upon the judgment obtained in the former cause, a common appear- 
ance shall be accepted The supersedeas however, in the first action, 
cannot be pleaded in bar of the second* : and, after judgment obtained:^ in 
riie second action^ the defendant is again liable to be taken in execation^^« 

Jn the King's Bench it is a rule^, that '‘the marshal preset to the List by marshal, 
judges, in their chamber at Westminster Hall, within the first j^ur days ei &c[ 

every l^rm^ a list of all sucli prisoners as are supersedeable ; shewing as to 
what actions, and on what account they are so, and as to what actions (if 
any,) they still remain not supersedeable." And by another rule It is , 
ordered, that if, by reason of any writ of error, i^ecial order of the 
court, agreement of parties, or other special matter, any prisoner, detained 
in the actual custody of riie marshal, be not entitled to a supersedeas or 
discharge, to which such prisoners would, according to the general' rules 
and practice of the court, be otherwise entitled, for want of deciaiiill^ 
proceeding to judgment, or charging in execution, within the rimes pre- 
8cd3»ed by such general rules and practice, then and in every such case, 
the^plaintiff or plaintiffs, at whose suit such prisoner shall be so detained 
in custody, shall, with all convenient speed, give notice in writing of such 
writ of error, special order, agreement, or other special matter, to the mar- 
shal, upon pain of losing the right to detain such prisoner in custody, by 
reason of such special matter: and the marshal shall forthwith, after the 
receipt of siuch notice, cause thc^ matter thereof to be entered in the books 
ef the prison ; and shall also present to the judges of the court firom time 
iu> time, a list of all the prisoners to whom such spedai natter shall re* , 

‘ * R. T. S Geo. 1. $ 1. (c). K. B.' 1 Bur^. Gas. Pr. C. F. S4>. Bamea, S7fi. S90. 1 
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hie; jdtturisig sitcU spemeX toigetiier tlie Iht eC prh^^lier« 

l^mdeable^ os required by tbi firit^tstemhited rule/* > fcjr e pretij^ 

ir«i|[S S " all prision^s jfvho ifave been, . . be, in eustody of the iMir 

ebal> ftH* the spade of Hx months afteAtiiey/lp supersedeablc, althe|%h 
not superseded, shall be forthwith |di8charge|irdbt of the King's Beach pri- 
son, as to all such aotioas in which they have been or riiall bo supersede- 
able/* There is also a similar rule in the Common Pleas ^ for discharging 
prisoners out of the Fleet prison. 

If the deelatf^ha be not delivered, and an affidavit thereol duly made 
and hied, when the defendant is in custody of the sheriff, &c. or if the 
plaintiiOf do not proceed to trial or final judgment, or cause the defendant 
to be charged in execution, in due time,^ the ^defendant, we have seenS 
may be discharged out of custody, *by writ of supersedeas or otherwise, 
aibcording to t^e course of the epurt, on filing bail by hill, or entering a 
common appearance by original^ in the King's Bench or, in the Com«* 
mon Pleas, he )v.iiy hi discharged by writ of supersedeas, on entering an 
appearance with the proper officer ^ ; unless, upon notice given to the 
plaintiff's attorney, good cause be shewn to the contrary^ And the de- 
fendant Mslj also be discharged out of custody, when bail above has been 
put in and justified for him, and allowed ; or when the action is abated, 
discon^ued, or decided in his favour. But where B., being in custody 
at the suit of d,, in a joint action against B, and C., justified bail in an 
acti^ entitled by mistake A. against B. only, and a rule so entiried was 
served on the marshal of the King’s Bench, who thereupon discharged B* 
out of custody, he not beipg charged in more than one action at the suit 
of A-/ it ms holden, that the marshal was liable in an action for an 
escape^. i 

To di^harge a prisoner, for not declaring, or for not proceeding to final 
judgment or execution, in due time, his attorney or agent should ob- 
tain a certificate «, or copy of the causes wherewith he stands charged, 
from the gaoler or keeper of the prison in which he ^ confined^, if in 
custody of a sheriff, &c. ; or, if in custody of the marshal or warden, 
from the clerk of the papers of the King’s Bench or Fleet prison ; and in 
tlio former case, an affidavit must be made, of the gaoler having signed the 
same * : upon which a summons ^ slmuld be taken out, ,and served on the 
plaintiff^s attorney or agent, to attend a judge, and shew cause why a 
writ ot si^persedeas should notissue to discharge the defendant, if in cus^ 
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tifirate fVoin the clerk of the declarations, in 
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t»df &€. uir tmrien tte Jte; ; ^r, Win custody of the 

^li Whfhi «lx^ld iic»t boMjK^fttj^d uut of suc^ ctI^ody^ on filing 
Wnmoil bail by biU, at entei^ng^ K^inmon dfl^earanee |)y ongin/?/. 

^ the time ej^ointed lie Ji^fininons, the plaintiff'# attorney or agent 
either attends and consenti^tj| an ordeff ahews cause against it, or does not 
attend. In the latter case, an affidavit being made of the service and at- 
tendance the judge %vili make mi order ^ for the defendant’s discharge Oh 
ihejirst summons, if the application be for not declaring; iu the^ King's 
Bench ; but in the Common Pleas, the order on the first summons, if not 
consented to, is only an order m.9i, ^unless cause be shewn within sir clays 
and in tnther cwmrt, if it be for not proewseding to judgment or execution 
in due time, there must te tf/iret summonses, before the judge will make 
an order for non-attendance ; and iii a country cauvse, the order on an at- 
tendance is not absolute in the first instance, but only an order 7im, unless 
cause be shewn within a limited ^ime, to give the agent an opportunity of 
writing to his client for instructions. 

When an order is made for the defendant's discharge, common tllil 
should be filed with the clerk of the common bails by bifl^^ or a common 
appearance entered with the filacer by original: and if the dcfcifjdant 
in custody of the marshal, a certificate from the clerk of tlie bails or 
filacer, of tlie bail lieing filed, or an appearance entered, will be a stdficient 
ground for discharging him, without a svpersedeas But if the defend- 
ant be in custody of a sheriff, &c. or of the warden of the Fleet, a wm of 
supersedeas is necessary 8 ; for issuing which, in the King's Bench by bill, 
the bail-piece, signed by one of the judges, is a warrant to tlie officer, with 
whom it is to be left ; and he delivers it gver to the clerk of the common 
bails to be filed By original, |he writ of supersedeas is made out by 
th% filacer * : and, in the Common Pleas, it is signed by the prOthono- 
taries K 

Ai fraud having been attempted to be practised, in q})taining the dis- 
charge of a prisoner* from the custody of the warden, by altering the sum 
for which bail w'as aliowod, in the order for the writ of supersedeas *, a 
general rule was made in the Common Pleas, that in every rule, and 
also in every judge's order, for the allowance of bail, which contains also 
an order for a supersedeas to discharge the defendant out of custody, there 
be inserted in the body of such rule or order, in words at length, the sum 
far which such bail was allowed ; and that the' same sum be also written 
in figures, in the margin thereof : And that there be inserted in the body 
of every such supersedeas, in words at length, the sum for which such bail 
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\VAs allowed : atid that the prothonotary dr his ^lerk; who sigils tlic xvperM 
iedms, shall indorse the same sum in figures on the said writ; which im 
dorsement shall he attested fty the initials of such pro^onotary or cledj^ii 
And that the said sum so directed to be ifiserted in the body of such mlo 
or order, and in the body of the saift writ, antf the said sum also directed 
to be written in figures in the margin of the rule or order, and to be in- 
dorsed on.the writ of superseded^ shall in no case be written oja an era- 
sure: and every such rule and order shall be retained and filed in the 
prothonotaries’ ofiice 

Haying thus shewn in what manner the defendant is to be discharged, 
it will be proper to consider what causes will be sufficient to prevent his 
discharge, for not declaring, proceeding * to trial or final judgment, or 
charging him in execution. We have already seen that where a prisoner 
is superscdeable, for want of filing a bill against him in due time, he 
waives the irregularity by afterwards pleading. -When there arc two de- 
fendants, and ef is arrested and detained in prison, but the other 
absconds, so tin* > the jiaintifl^ is obliged to proceed to outlawry against 
him, this seems to lie a good cause for not declaring against the defendant 
^Iho is iil^prison, until the other defendant be outlawed ^ : But the plain- 
li/F in such case must move for time to declare against the defendant in 
custodj^**. 

After declaration, if the venue be laid in a county where, the assizes arc 
holden but once a year, it may be iiiii)ossible, by the course of the court, 
for the plaintiff to try his cjiuse in three terms : this therefore, when it 
happens, is allowed to be* a good cause for not proceeding to trial So 
where the writ, in a country cau|e, was returnable in Michaelmas term, 
and the plaintiff declared in Hilary, ai^d the defendant imparled till 
Easier term, by which means the plaintiff was disabled from proceeding 
to trial till the next summer assizes, a judge refused to grant a superset 
deas^. And in like iiianncr, where the court take time to give judgment 
on demurrer, &c. they will not suffer the plaintiff to be prejudiced, but 
will allow this to be a good cause for not proceeding to final judgment 6. 
AVlicre a prisoner, who had been charged with a (hjclaratioii as of Trinity 
term, absconded during the long vacation, and did not return into custody 
till Hilary ternr following, the court of Common Pleas would not dis- 
charge him, though the plaintiff had not signed judgment before the end. 
of Hilary term ^ 

After trial or final judgment, a writ of error and injunction are, whilst 
they continue in force, giKid causes for not cliarging the defendant in exe- 
cution*. 8o, a writ of errof has been deemed a good cause for not 
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mAiNs^ pMmmR8, &c. 

cbmtging hiian in ex^cutic^, although tho bail thereto do not justify ^ 

And wherc the plaiatiffB, being assignees of a bankrupt, were prevented 
Siam charging the, defendant in, ^ecution, by his pleading a bad plea to a 
sdrt facias j the court of Cominon Pleas would not grant a supersedeas 
And in that court, it seems that a priiifbner in custody on mesne process 
may be charged in execution, after judgment against him, notwithstanding 
the allowance of a writ of error A regular treaty of accommodation, or 
agreement for a compromise, is, in any stage of the action, a good cause , 
for not declaring, &c. ^ : But no treaty or agreement is sufhcieiit to pre- 
vent a supersedeas, unless it be in writing, signed by the defendant or his 
attorney, or some person duly authorized by the defendant ; and it be ex- 
pressed therein, that proceedings ar«|f stayed at the defendant's request ®. 

It is also a rule, in all the courts ^ for preventing unnecessary expense Notice of appli- 
to plaintiffs, in case of notice given by prisoners of their intention to ai)ply 
for their discharge, undef^^any act made for the relief of insolvent debtors, insolvent act, 
that after such notice given to any plaintiff, no prisoner shall be super- 
seded or discharged Out of custody, at the suit of such plaintiff, by reason 
of such plaintiff *s forbearing to proceed against him, according to the rules 
and practice of the court, from the time of such notice given, until somO 
rule or order shall be made in the cause in that behalf, by t,}ie court, or one 
of the judges thereof/* And, by the statute 7 Geo. IV. c. 57 ^^*io pri- 

soner who shall have petitioned the court for relief under that act shall* 
after the filing of his or her petition, be discharged out of custody*; as 
to any action, suit or process, for or concerning any debt, sum of moiuy, 
damages, or claim, with respect to which an adjudication in tlie matter 
of such petition can under the provisions of that act be made, by or by 
virtue of any supersedeas, judgment of non pros, or judgment as in the 
case of a nonsuit, for want of the plaintiff or phiiutiffs in sudi action 
** Buit(. or process proceeding therein/' Where the defendant, after sur- 
rendering in discharge of his bail, in an action in the Common Phias, was 
committed to crhnmal custody for a misdemeanor, and continued in such 
custody, the court would not discharge him from the action, because the 
plaintiff had omitted to charge him in execution within two tenns after 
his surrender \ And where the defendant, after verdict, applied fur his 
discharge under the insolvent debtors' act, and was sentenced to eighteen 
months' imprisonment, the court of Common Pleas held, that though no 
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By the eomniop law, a prispner ^ execution wa.s to be h opt in salvd et 
aretd cusiodid, till he satisfied the j^aintiff. But, in order to prevent any 
.ujmecossary hardship or oppression, rules of court were made, in the hc- 
gifiiing of the reign of king George the second, for the better government 
of^he Xin^s Bench and Fleet prisoife^ and the preservation of good or- 
der tlils^n ; which have hceii since ext(inded and explained by subsequent 
rules ® : and tables oifees were settled and established, to be taken hy the 
marshal or warden, for any prisoner’s commitment, or coming into gaol, 
or chamber rent there, or discharge thence, in any civil action**. By 
the statute 55 Geo. HI. c. 50. all fees and gratuities paid or payable by 
any prisoner, on the entrance, commitment or discharge to or from prison, 
shall absolutely ceu^e, and the same are thereby abolished and determined ; 
with an oxccj)tion of the King’s Bench prison. Fleet, Marshalsea, and 
4^alacc courts®: And, by the statute 56 Geo. III. c. 116. § 3. ** the said 
recited act, and the ])rovisions therein contained, shall extend to all pri- 
soiicrsy^jas well civil as criminal, whether confined for debt or crime, in 
any of the prisons in England, except as to the said priijgps in the said 
act excepted.” There is also a clause in the Lords* act for the further 
protection of prisoners against the oppression of inferior officers, and the 
exaction of gaolers to whose custody they may he committed. 

For tlic subsistence of prisoners confined in county gaols, and in the 
King’s Bench, Fleet, and Marshalsea prisons, certain allowances arc made 
out of the county rates, by the statutes 1 4 Eliz. c. 5. § 37. 43 Eliz. c. 2. 
§ 14, 15., and »53 Geo. III. c. 113. By the 52 Geo. III. c. 160. justices 
of the peace arc enabled to order jwochial relief to prisoners confined 
under mesne process for debt, in such gaols as are not county gaols. By 
the 53 Geo. 111. c. 21. the commissioners of the customs and excise are 
authorized to make allowauce, for the necessary subsistence of poor per- 
sons confined under Exchequer process, &c. And, by the last general in- 
solvent act ** the court for tlic relief of insolvent debtors may order and 
direct the assignees to pay to any prisoner who shall have, petitioned 
“ the court for relief under that act, out of his or her estate and cfifects, 
** such allowance fdr his or her support and maintenance, during such 
" prisoner’s imprisonment, and previous to the adjudication in the matter 
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And in all cases where such prisoner shelly upm.mich adjudication, he 
^ liable to furthw imprisonment, at the suit of his or her creditor or crc- 
ditors, it shall be lawful at any tii^e for the said courts on the applicu- 
tion of such prisoner, to order the iereditor or creditors, at whose suit 
“ he or she shall be so imprisoned, tj!C> pay to such prisoner such sum or 
sums of money, not exceeding the ratP four shillings by the M*eek in 
the whole, at such times, and in sud) manner, and in such proportions* 
as the said court shall direct ; and that on failure of paymci^t thdeof, 
as directed by the said court," the said court shall order such prisoner to 
‘^ 'bc forthwith discharged from custody, at the suit of the creditor or ere- 
ditors so failing to pay the samof." 

The rigour of imprisonment is also considerably abated, by a prisoners W lien entitled u> 
being allowed, on giving security to the marshal or warden, the benefit of and wherf nX”* 
the rules of the ’King’s Bench or Fleet prison, or of living within certain 
limits \ out of its walls. This benefit is extended to prisoners in execu- 
tion, as well as to those who are confined on mesne process ; and it may 
be had by one in custody on an excommvnicaio capic/fdo ^ : but it is never 
granted, except under very special circumstances to a T)risouer in exePb- 
tioii on a criminal account : and, generally speaking, prisoners in cus- 
tody for a contempt arc not entitled to the rules of the King’^ Bench 
prison But where the marshal, in consequence of a surgeon’s certifi- 
cate that a prisoner in his custody for a contempt, in not paying Itooney 
pursuant to the master s alkcaiury was dangerously ill, and would die if 
closely confined, allowed the prisoner the rules until he got better, and 
afterwards confined him again within the walls ; the court refused pro- 
ceed against the marshal, by ordering him to pay the money for the non- 
payineiit of which the prisoner was in contempt, and dismissed the appli- 
cation with costs P. For preventing prisoners from breaking the rules, it 
is ordered, that whensoever it shall be made appear to tlic court, that 
any person, having the benefit of the rules of the prison of the King’s 
Bench, shall, during such time as he has had the benefit of such rules, 
have escaped and gone at large out of and beyond the limits of tlie said 
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Geo. IV. c. no. § 19. court, or for a contempt committed in tlic 

** For the limits of the rules of the Kind’s fiice of such court. Sec also 6 Barn. & Aid. 

Bench prison, see R. K. SO Geo. III. K. B<. 791. 1 Dowl. & Hyl. 4<60. S* C. 3 Dowl. Sc 

3 Durnf. & East, 683. H. E. 36 Geo. III. Ryl. 570. Thd' ecclesiastical court, however, 

K* B. 6 Duj^nf. & East, 306. R. T. 36 Geo. has no jurisdiction over trusts : and there- 
in. K. B. 6 Durnf. Sc East, 778. And for fore where a party, sued as a trustee, was ar- 

tlie limits of the rules of tlie Fleet prison, rested on a writ de cmUutmce cc^nertdot the 

see 9 Moore, 283. 2 Bing. 163. court of King's Bench di:;charged b^n out of 

^ 1 Str. 413. And for the nature of this custody. 1 Barn. & Cres. 666. 3 Dowl. Sc. 
writ, see 7 Dumf. & East, 158. See also the Ryl. 41. S. C« 
statute 53 Geo. III. c. 127. by which ex- 4 Dowl. St RyL 632. 

communication is discontinued, except in ^ ] Sir. 196. 2 Str. 846. 

certain cases ; and a writ de coniumace ca* ^ 2 Str. 817. 

pu'ftdo is given, instead of tlie writ de exarni^ * 2* Dowl. St Ryl* 709. and see 4 Dowl. 

mmicnlQ capiendo, for non-appearance in, or & RyL 832. 





Pay rules. 


ilelief of, by 
I^>rd$‘' act. 


mles, every su^h person shall thencrfbrth lose Shd be deprived of the? be- 
nefit of such rules ) arid be thereafter wholly ineapablte of dnjoyiiig the 
same, under any grant thereof ; and shall thenceforth bp kept and confined 
a prisoner, within the walls said prison, unless the court shall other- 
wise order And, by a late rule ^ no clerk, turnkeys officer, or other 
person, employed by or under the xriarshal, shall receive or take, except 
from the. marshal, any fee, gratuity, or reward, for or in respect of mak- 
ing inquiry into the sufficiency of any person or persons poposed or in^,. 
terided to give security, upon the granting of the rules of the King*s 
Bench prison, or otherwise in respect of the granting of the said rules: 
and th^ the marshal do dismiss any person who shall offend therein/^ 

A prisoner likewise, whether he he detained in custody on mesne pro- 
cess, or in execution, may, on petition to the court S have da^ rules allow- 
ed him, or the liberty of going out of the prison or its rules, for transacting 
his business in term time. The petition for this purpose must be signed 
by the prisoiu r, before he goes at large : and when the day nile is made 
in the King’s y^oneh, it covers, by relation buck, the liberation of a pri- 
soner who had signed the petition, but had gone out of prison before the 
sitting of the court on the same day ; though the marshal was sued for the 
escape before the sitting of the court But every prisoner having a day 
rule, must return within the walls or ru3cs of the prison, at or before nine 
o'clock in the evening of the day for which such rule shall be granted^. 
It was formerly a rule, that " no prisoner in the King’s Bench prison, or 
within the rules thereof, should have, or be entitled to have, day rules, 
above ikree days in each term ; ” and another rule was made s, by w])ich 
it was ordered, that notwithstanding the above rule, if any person in the 
King's Bench prison should thereafter state, by affidavit, any special cause, 
to the satisfaction of this court, for having an additional day rule or day 
rules, beyond those allo^ved by the aforesaid rule, such additional rule or 
rules should he granted accordingly, for any day or days ensuing such aj>- 
plication.” But, by a subsequent rule the two former ones were re- 
pealed ; so that tlie practice is now the same, as it was before the three 
last niles were made upon the subject K 

Besides these indulgences, some permanent provisions were made for the 
relief of prisoners in execution, by the statute 32 Geo. II. c. 28. § 13- 
which (originating in the House of Lords,) is called the Lords* act. By 
this statute/ " if any person shall he charged in execution, for any sum'^of 
" irioney not exceeding 100/." (since extended to 200/. by the 26 Geo. HI- 
c. 44. § 1. and to 300/. by the 33 Geo. III. c. 5. § 1. which isl^ade per- 
petual by the 39 Geo. HI. c. 50.) " and shall be minded to deliver up to 

» E. ]ft. f)7 Geo. Til. K. B. « 9 East, 151. and see 8 Mod. 80. nnte, 

E. it « & 3 Geo. IV. K. B. 5 Barn. 835. 

& Aid* SeO. 8 Chit. Rpp, 876, 7. 1 Dowl. ^ R. E. 30 Geo. III. K. B. S Dunif. & 

& Eyi 4?T. East, 684. 

* Ft>r 4he form of the petition for a day “ R. M. 87 Geo. III. K. B. 7 Durnf. & 
rule, in K* see Append. Chap. XV § 57. East, 88. 

and for thi riile thereon; id. § 58. ** R. H. 45 Geo. III. K. B. 6 East, 8. 

I Srr- 508* * 8 Smilii R. 340. and see irf, 5. 87. 



RELIEF OF pN^J^ORDS’ ACT. " V 

^^ Ju9 all tils i esitate and.efil'qts^ in. satiafactiq^i of' his. debts, he 
*Smi^y, ia,or<kr to entitle liimself to, the benefit of the ,ubov^ acts, before 
the end of the first term next after he shall be charged in execution, 
exhibit a petition to any court of law, fii^ whence t^e. process issued, 
upon which he was taken and charged in execution ,* or to . the court 
into which he shall be removed by habeas corpus, or diargiid in custody; 
certifying the cause of his imprisonment, and setting forth a just and 
true account of all the real and personal estate, which he, or any persons 
in tru^t for him, was or were entitled to, at the time of his so petitfon- 
ing> and also at the time of hU first imprisonment, and of all iiicum- 
branccs and charges (if any,) affecting the same, and likewise a just and 
true account of all securities, deeds, evidences, writings, &c. coiicerning 
the same, and the names and places of abode of the witnesses, &c. ; 
upon which he shall be entitled to his discli^rge, on complying with the 
requisites of the act/* And, by the statute 49 Geo. III. c. 6. all])er- ExUndwl to per. 
sons who arc or sliaU be in custody for contempt of any court of equitjj, fbr coniempr 
by not paying any sum or sums of money or costs, ordered to be paid by of equity, 
any decree or order of any such court, shs^l he entitled to tlie benefit of 
tlic sS!tl several acts of parliament, and shall be subject to all the said 
terms and conditions, as arc therein expressed and declared, ^^'ith rcs|>cct 
to prisoners for debt only “/* 

The humane ])rovisions of tlic Lords’ act were rendered as beneficial as On aiuclnncni, 
possible, by the liberality of the judges, who construed it to extend to pri- 
soners in custody upon an ullachment, for the non-pcrformaiice of an 
award or non-payment of costs ^ &c. ; which construction has been re- 
cognized by the statute 3^ Geo. 111. c. 5. § 4, whereby, after reciting that 
])ersons arc often committed on attachments, for not paying money 
awarded, under submissions to arbitration by or made rules of court, and 
likewise for not paying costs duly and regularly taxed and allowed, after 
proper demands made for that purpose, and also upon writs of cxcommu- AVrits of 
crtpzcwrfo, or other process^ for or grounded on the non-payment of 
costs or expenses, in causes or proceedings in ecclesiastical courts ; it is de- 
clared and enacted, that all such persons are and i^hall be entitled to 
the benefit of this act, and subject to the 6amc terms and conditions 
as arc therein cx])resscd and declared, with respect to prisoners for 
debt only ‘h** And a defendant in custody upon an attachment, who 
had been convicted on an indictment for an assault, and upon reference to 
the king’s coroner and attorney, was awarded to pay so much for costs, and 
so much ^or:.c(mpcnMU}}l to the prosecutrix, was held to be entitled to be 
discharged as an insolvent debtor, under the Lords* act, without theiiid Of 


* See also the statute 57 Geo. III. c. 117. 
§ 6. by which persons imprisoned under any 
writ of cuim&, on extents in aid, may apply 
to the court of Excli(Hj[ucr for tlieir discharge. 
S Price, 95. 

’’ 1 Durnf. A East, 206. 8 Taunt. 57. 1 
IVIoore, m. S. C. 

' Cowp. 156. 1 Duinf. Kaaf, rJ66. 1 


Durnt; & East, 317. 809. 7 Durnf. & East, 
156. 1 Bos. & Pul 336. 13 East; 190. 6 
Taunt. 57. 1 Moore, 494, S. C. 2 Barn. Ik 
Aid. 59. M*Clel 577. but sec 10 East, 408. 

** And see Uic statutes 52 Geo, III. c. J3. 
53 Geo. HI. c. § 47. 1 Geo- IV. c. 
119, § 4, 16. 7 Geo. IV. c. 57. § 10. 50, 
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Time for exhi- 
biting petition. 


After neglect 
arising from ig- 
norance, or • 
mistake. 


OF THE mimmM, 

tm lie^n 

act t^ {:arisonars4^ge^ 

of well m jmperiou c0iirU^ And it is no objection to a 

soner's under it, tbnt ln» creditor is dcad^; or that the 

defendant agreed uo^; to take the benefit of tho act And where the 
defendant, in the. Common Pleas, is charged in execution with the penalty 
of a bond, it may be reduced to the piptcipfd andiinterest, in order to en* 
title him to such benefit ^ . But the defendant in a qui tam action is 
entitled to tho benefit of the Lords' act ^ j nor a defendant in cui^ody 
under a writ de excommunicato capiendo^ for contumacy in not 
suiti for alimony, aiid also for costs in the ecclesiastical court s. a 

prisoner who is taken in execution for more than 300/. and afterwai^vve- 
duces his debt below that sum, is not entitled to be discharged under it, 
in the next term aft^r he lias so reduced his debt, unless it be also the 
next term after he was taken in execution , 

It was also prin kh d, by the statute 32 Geo. II. c. 28. § 24. that no 
** person wi)o should have taken the benefit of any act for the relief qf in- 
“ solvent debtors,^ should hlwc or receive any benefit or odvant^e under 
this act, or be deemed to be within the meaning thereof, so as to gain 
“ any discharge, unless compelled by any creditor to discover and deliver 
up his or her estate or effects : " which clause was held to apply only to 
persons liuviiig taken the benefit of general insolvent acts, and not to per- 
sons previously discharged under the Lords' act \ And, by a subsequent 
act of parliament thi^ clause was altogether repealed. 

The act requires, that the petition should be exhibited before the end 
of tho Jlrsl term next after the prisoner is charged in execution K But if 
a defendant be taken in vacation^ on a writ returnable the following term, 
tlie petition may be exhibited before the end of the next term after the re- 
turn of the writ : And where a defendant taken on a capias ad satisfo- 
cimdmn escaped, and was retaken and committed to the custody of the 
marshal in a subsequent term, the court ]}eld, that he might apply to be 
discharged, under the Lords’ act, in the term following By the statute 
33 Geo. III. c. 5. ^5. .where any debtor shall have neglected to take the 
beuefit of the acts, u4lhin the time limited, and shall make it appear to 
the court out of which the execution issued, that such neglect arose from 
ignorance or mistake, such debtor shall then be entitled to take the be- 
xicfit of the acts, as if he had taken the same within the time so liiuked 
as aforesaid.” Upon which statute it has been holden, that a prisoner 
is entitled to the benefit of the acts, who has been prevented fi^m applying 
for it in due time, by the misconduct of his agent ° ; or by his ignorance 


* IS East, 100. 

7 EiMUt, 84. 3 Smith R- 102. S, C. 

' • iWnes, 370- t JBos. & Pul. 836, 

^ 3 iSmith It 51. 

* Rep. 7<H)* but see Barnes, 367. 

369. ^ > 

f 3 BjA; IM. Blau. 372. a C, 

® 11 Ka&i,' m . " 


b I Bos. & PuL 423. 

^ 2 Smith R. 24, 5. and see 2 Chit Rep. 
334.. 

b 62 Geo. in. c. 34. § 2. 

* Barnes, 378. 

6 Taunt 493. 2 Marsh, 200. S. C. 

" 4 Durnf. & East, 367. 

** W. 231. 
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df tbe of ab 0 do> tilt recently before bis application *. But 

where aa insolvent debtor, who had'in^lected to apply far his discharge 
under the Lords^ act, in the next term after he was charged in execution, 
afterwards applied, but was prevented by poverty from uhtil a, 

enbscquent term^ the court held, that he was not entitled ^ hi^ disebargb ; 
for the 33 Gk^o. III. c. 5* § 5. only excuses delays occasioned by ignorance 
or mistake So, whore an insolvent had delayed hiS petition beyond the 
jtime limited, in expectation of being discharged by a commission of 
bankrupt the court held, that he was not entitled to relief on the aliove 

f When a prisoner intends to take the benefit of the Lord^s act, he must 
give* to or leave for every creditor at whose suit hp is in execution, or his 
executors or administrators, at his or their usual place of abode, or, in 
case they cannot be met with, to or for his or4heir attorney or agent last 
employed in the action, a ftoHce in writing sigiied with his proper name 
or mark, importing that he intends to petition the court, and setting forth 
a true copy of the account or schedule ^ he intends to' deliver in ; which 
notice must be given fourteen days at least^ before the petition is pre- 
sented ^ : and though the court in one case held, in favour of liberty, that 
under circumstances, the day of giving the notice might be reckoned as 
one K ; yet in a subsequent case it was holden, that there must fourteen 
clear days, exclusive both of the day of service and that of presenting the 
petition And notice of a prisoner's interytion to apply to a wrong court, 
is not cured by the plaintiff's opposing his discharge K But the notice is 
sufficient, though it do not specify the Christian and surnames of the 
parties*^ : And leaving it with the agent of the plaintiff's attorney, and 
with the shopman at the plaintiff 's warehouse in town, when he resided in 
the country, was deemed sufficient, the agent having appeared according 
to the notice> and opposed the discharge*. An affidavit is annexed 
to the notice and schedule, made by some person who saw the defendant 
sign them ™ : and an affidavit of due service of the notice and schedule 
is also to be made, on unstamped paper, and sworn before a judge in 
town, or commissioner in the country”. Wjjiflxe the plaintifif had not 
been served with any notice, a prisoner disdli^^gcd under the act was 
allowed to bftretaken in execution, althou^ more than a year had elapsed 
since the time of his being discharged 

After the expiration of the time specified in the notice, the petitim'^ is 
to be exhibited, with a certificate annexed, or copy of causes in which the 

‘ 13 East, 190. and sec 2 Chit. Ilcp. ^ 4* Barn. & Aid. 522. 

S26. V , * 1 Taunt 64. 


^ 1 Chit. Rep. 220. 

« 1 Bowl & Ryl 639. 

^ Append. Chap. XV. § 39. and sec 2 
New Rep. C. P. 67. 

* Append. Chap. XV. § 60. 
f 82 Geo. II. c. 2S. $ IS. , 

^ 4 Bur, 2525. 


^ 1 Chit Rep. 561. in noHs, 

> Id, 560. and see 4 Bing. 230. 
® Append. Chap. XV. § 61. 

" /rf. § 62. 

** 1 Chit. Rep. 740. 
f Append. Chap. XV. § 63. 
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Schedule. 


Affidavits of 
signing, and ser- 
vice of, notice 
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Petition, and 
certiheate, or 
copy of causes, 
&c. 



Service of copy, 
and (iflidavit of 
service, of rule. 


Wlicii brouglit 
into court, in 

K.B, 


OF 

changed, theg i^Svpm. the 

^ papers, if jthe defendant, b^in c^ody of.^lthc nwshal of^^tjhesKing's 
Beneh, or tvarden of the Fleet priatm. If he be. in any otlicr custody^ 
there mn$t be. an affidavit of having seen the gaoler sign the certificate^^; 
M'hich affidavit ^u$t be sworn before a judge in town, or : commissioner in 
Rule for bring* , tho country* , ' Tlie petition, certificate, and affidavit of service of the 
ROtide, being left with the clerk of the rulei in tlu| King’s Bench, or , one 
of the secondaries in the Common Ple^a, he will draw, up a rule for bring^^. 
iiig the priaoher into^^court, and summoning the creditors to apniear, per- 
sonally or by attorney, at some certain djy to J)® therein specified ® ;.^a 
copy of which'^ rule should be served on each creditor, and also on the 
gaoler, and an affidavit made of such service ^ ; or if the ci^editor absconds 
so that he cannot be personally served with a copy of the rule, the court 
will order that serv|ce upon his attorney shall be deemed good service 
In the King’s Bench, it is a rule, that ‘‘insolvent debtors petitioning 
under the act, and subsequejit acts for their further relief, shall be 
brought into this cimrt, during term time, on Mondays and Thursdays^ 
and upon no other days ^ ; ? And an insolvent, who does not appear in 
pursuance of the rule he has obtained for coming up on a particular clay, t(» 
take the benefit of the act, cannot conic up on another day, without a fresh 
rule for that purpose ; and therefore a motion to discharge his rule is un-* 
necessary s. But, notwithstanding the above rule, the court will permit 
insolvents to be brought into court on the last day of term, when the 
May be brought . notices expire too late for the hist appointed day And, by the statute 1 
j^^g^of^ban IV. c. 55* § 3. all persons who arc directed to be brought before 

the court of King’s Bench, by the 32 Geo. II. c. 2B. or any other law for 
the relief of insolvent debtors, may be brought before some single judge of 
the same court, sitting under the authority of the 57 Geo. Ill, c. 1 1. and 
all orders made by, and all proceedings had before, such single judge, shall 
be as good valid and effectual, to all intents aftd purposes, as if such orders 
had been made by, and such proceedings had before, the said court of 
King’s Bench.” In the Common Pleas, by a late rule, ^‘insolvent debtors 
are to be brought into c^i^t on the following days, that is to say, in Hilary 
and Michaelvms terms, ^ the days appointed for the London sittings at 
Mtfe Prim, and on Saturdays; and in Easier term, on the c^ys appointed 
for the London sittings at Nisi Pr ms on Tuesdays, and on the last Salur^ 
day in the term ; and in Trinity term, on the days appointed for the Ijon^ 
don sittings, and on Tuesdays; and on no other days^.” In the latter 
court, a rule cannot be liad for the next day, with only one day’s notice, 
to dlsch^ge an insolvent debtor, though it be 


On last day of 
term. 


court, in K* B. 


Wlicii brought 
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• Apwd. Cluji). XV. § 64, 6. 

*> K § «6. ' 

« n Geo. nr. c, as. § 13 . Ap]»end. 

Chaji. XV; § 

< Append* Chap. XV. § 70. 


f II. II. 37 Geo. III. K. B. 

8 i Cliit. Rep. 214. 

^ Short’s Rules and Orders, 66. n, 

* R. M. 47 Geo. III. C. P. and see It. 
M. 46 Geo. Ill, C. P. 2 Ntvv Rep. C. I\ 
96. 
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btit'biie of the term a. In the Exchequetit is a rule, that uppIicAtions for In Exchequer, 
the discharge of insolvent debtors tan only be tnkde at the rising of the 
court, ivhtn the other business of the day is over **. 

Whtn the prisoner is charged in execution aboVe '/itJerfSPj^ ibilos from At assizes, or 
Westminster haft^'or the court out of which the execution iaaUed^' the rule 
requires him to be brought to the next assizes or (by statute 520eo* III* 
c. 34. J 1.) before the justices assembled at any general or quarter se^ions 
of the peace, to be liolden witlun the distance of twenty miles of the gaol . 
in which tile debtor is coiilined, and that the creditors.be summoned to at>« 
p0ar there ; and a copy of such rule is to be served oit every creditor, his 
executors or administrators, or left at his or their dwelling house or usual 
}dacc of abode, or with his or their attorney, fourteen days at least before 
the holding of such assizes 

On bringing up the prisoner, the court or judge of assize, or the justices Examination of, 
at sessions, are, in a summary way, to examine into the matter of the pe- 
tition j and after being sworn to the truth of his schedule, if no opposition DiM hargo of, 
be made, the court or judge, &c. will make a rule or order® for discharging 
him, upon executing an assignment and conveyance.of his estate and effects, cming assign- 
to and for the benefit of the creditor or creditors (if more than one,) whoshall 
have charged him in execution ; which is done by a short indorsement on 
the back of the petition But if the persons, at whose suit the prisoner Remanding, for 
is in execution, are not satisfied with the truth of his oath, and either per- cjxami' 

sonally or by attorney desire further time, tlie court may remand him and 
direct the j)arties to appear on some other day, to be appointed by the 
court, wthin the first week of the next term at farthest or sooner if the 
court shall think fit And where, on a prisoner’s being brought up to be 
discharged under the Lords* act, it appeared that:a commission of bank- 
rupt had been issued against him since his arrest and imprisonment, and 
that he had not passed his final examination, the court ordered him to be 
remanded, until such examination had taken place : On a subsequent day, 
however, it appearing that he had passed it to the satisfaction of the com- 
missioners, he was ordered to be discharged, on inserting an assignment in 
his schedule to the plaintiff, of all his estate, title imd interest in the pro- 
perty therein mentioned, subject to the commission, and the payment or 
satisfaction of his debts under it And where a prisoner came up to be 
discharged under the Lords* act, it was holden to be no ground for op- 
posihg him, that he had forged an acceptance to a bill of exchange, on . 
which the plaintiff had obtained judgment, and taken him in execution as 
the drawer 

On the prisoner’s being brought up, the creditors may file interrogatories Interrogatoricfc 
for his examination, before he is admitted to take the benefit of the act \ 

111 such case, it is a rule in the King’s Bench, that the creditor do file In K. B* 

® 4 Taunt. 688. ^ 32 Geo. II. c. 28. § 13. 

*> 6 Price, 648. » 3 Bur. 1393. 

® Append. Chap. XV. § 69. » 8 Moore^ 423. 

‘‘ 32 Geo. II. c. 28. § 16. * 9 Moore, 692. 

* Append* Chap. XV. § 71. *'33 Geo. III. c. 6, § 6. 
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OF THE P^ISONEKS^ 

JMa ijqiterrcig^iK^es with the <?le3rk of tl^irulegi ^x^d that tbe clerk ^ 
do thereugOB up u rule for the dehtor’si . examination befi^e 
to whom he shall also deliver the original inteirogatories f and 
tjbftt tke 4ehtor having been previously sworn in open court for the purpose, 
the master shall poceed to take down in writing the examination of the 
debtor^ in answer to the said interrogatories ; and the same being signed 
by tKe debtor^ shall be afterwards filed by^the mas^ter, with the clerk of the 
rules ; and the said interrogatories and e^apiiiation shall be produced by 
the clerk ofibhe rulejiand read, when the debtor shall, on a subsequent (|^y, 
be lUought up by me for that purpose ®.’' In the Common Pleas, the 
court will ord^r intcrrcgatorics for the examination of a defendant in cus- 
tody, by one of the secondaries ; which interrogatories most be filed with 
him*>. ' 

When a prisw)^ has been brought into ^ourt, to be discharged under 
the Lords’ act, and upon his examination the court have refused to discharge 
him, they will not afterwards discharge him on that act, though he make 
an affidavit uf circumstances, in answer to the cause shewn on his exami- 
nation against his disi^hargc, and that those circumstances were not then 
disclosed, owing to a mistake And if a prisoner, brought up to be dis- 
charged under the above act, deliver in a false schedule, and be remanded^ 
the court of Common Pleas will no^. at the instance of a creditor, even 
witli the prisoner’s consent, order hiiii to be brought up a second time, for 
the purpose of amending his schedule, and assigning over that property 
which he hod before concealed But that court will not regulate their 
proceedings, as to the discharge of an insolvent, by what has passed in- the 
insolvent debtors* court ; therefore it Jls no ground for opposing his dis- 
d^orge, that he has be^ remanded in that court for fraud 

All objectiui^ to the insufficiency of the schedule, in point of for must 
be made the first time the prisoner is brought up ^ And if, on the se- 
cond day, the creditor shall make default, or shall appear and be unable to 
discover any estate or effects omitted in the account, the court shall imme- 
diately order the prisoner to be discharged, upon his executing an assign- 
ment and. conveyance pf his estate and effects ; unless the creditor insist 
upon his being detained in prison, and shall agree by writing, signed with 
his name or mark, (or, if he be out of England, under the hand of his at- 
tOTney,) to pay and allow the prisoner weekly, a sum not' exceeding 3.v. 6d. 
(or, if more creditors, than one insist on his detention, not exceeding fts, a 
week each «,) to be paid on Monday in every week, so long as the prisoner 
shall continue in execution ; and in every such case, the prisoner shall be 
reminded And the court have no power to moderate the sum to be paid 
fo prisoner, on his being remanded j but a note must be signed for the 

* IL E. SO Geo. IIL K. B. » 37 Geo. III. c. 66, § 8, 4. bot see 

*» 3 Moore, 317, ' Barnes, 377. 369, 90. 

- 101. ^ Oen. II. c. 28, § IS. And for the 

form of a rule of court, on defendant's being 

* ^ 493t ^ Marsly* S. C. and remanded, in dm Exchequer, see Ajq^end. 

, Cbsp. XV. § 76. 

f S8 ^co. n;.«. Ji!B. § 16. Buueis 67S. 
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fttll stiiii 'ditccted l»y the ftet*. But 'if iyiure l»e made in payaent of the On failure of 
said tt^eWysuMis, the prisoner, upon application tO the court in term time, ^nw'to'te'^dis. 
tvr in iitlcation to a judge, may, by otder of the court or Judjge, be di«- charged, 
charged out of custody, On executing an assignment and cbhffeyitMte of his 
estate and effects ^ 

The prisoner may be compelled to include in his schedule; ev^ery thing What must b<? 
that he can sell for his own benefit : and the place of a life-guardSinan *{| 
being constantly sold, the coi^t will compel a ]>risoner who holds such a « 
place to sell it, and insert tlie value in his schcdul^'' before they permit 
him to take the benefit of the att But the full or half pay of an officer 
in the army is not the subject of sale ; and therefore a prisoner cannot be 
comjkjllcd to include it in his schedule®. 

If the prisoner be detained in custody, the nofe or security for payment Note for pay- 
of his allowance must be signed by the plaintiff, if ixiL^ftglafid, or other- Jy 
wise by his attorney ; it not being sufficient for the attorney to sign the signed, &c, 
note, if his client can be met with And if the note be not signed by the 
plaintiff in open court, it is the practice to require an affidavit with the 
note, shewing that it was duly signed ^ ; which affidavit must be properly 
entitled : and where a note to pay a prisoner his stxjyencex was written 
upon the same paper with an affidavit to verify the plaintiff's hand- 
writing thereto, it was holdcn, that the affidavit lurt being duly entitled 
in the cause, though the note was so, could not be aidc<l by reference ; and 
therefore, as it could not be tead, the prisoner was discharged ^ Where 
there are several plaintiffs, the note must be^ signed by all of them S or, if 
they are partners, by one on behalf’ of himself and the others* ; a note 
signed by one of several lessors of the plaintifiPin ejectment^, or by one of 
several executors", without mentioning the others, not b^ng deemed suffi- 
cient. But where, by a deed of dissolution of partncrsnlp, a power wavS 
reserved to the remaining partners, to use the name of the retiring part- 
ner, in the prosecution of all suits brought for the recovery of partnership V 
property, it W’as holdeii that in an action, in which judgment had been ob- 
tained by all the partners before the dissolution, the remaining partners 
had authority, under that power, to give to the defendant a note for pay-^ , 
ment of the sixpences, under the Lords’ act, on behalf of themselves and the 
retiring partner If a plaintiff hold the defendant in execution in several 

actions, he need not give more than one note for Ss, 6d. a weekP. And, in 
an action at the suit of a corporation, if the note be sealed with the cor- 


* l Bos. & Pul. 336. but sec Barnes, 387. 
397. 4 Cw6, contra, 

» 82 Geo. II. c. 28. § 13. 

* 3 Durnf. iffe East, 681. 

^ Id. iMd. Cadwallader jemes's case, M. 1 4- 
Ceo. UI. K. B. 

® 3 Durnf. & East, 681. 1 H. Blac. 628. 
8 Bos. & Pul. 324, &c. 

' Append. Chap. XV. § 73, &c. 

® Imp. K. B. 10 Ed. 643. (fl). but sec 
Barnes, 371. 382. 399. 1 Bos. & Pul. 337, 


Edwards v. Carter, M. 36 Geo. 111. 
K. B. 

* 2 Smith R. 893. 

* 7 Durnf. & East, 156. 8 Durnf, &: East, 
325. 

1 8 Durnf. & East, 25. 

*" 7 Durnf. & East, 156. 

" 6 Durnf. & East, 325. 

® 5 Barn. & Aid. 267. 

** Jones V, Ch,r, M. 36 Oeo. IIt» K. B» 
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OF THE CEEDlTORf;, 

poYBtiDti it is deimsd a Sufficient compHanee with the^stet * : diid the 
Acte .ia: valid;, though k do not state the style of the court in which the ac- 
was. brought K The payment is to be made, by the act> every Mo«- 

d^/ and the note must be drawn up accordingly^ And, in the Com- 
mon Pleas, it seems that such note ought to contain an express promise to 
pay the allowoilice on a although it be dated on that day of the 

week^. in one case^ that such a note ought to be 

stamped : bd^tli^ judges, upon a confermuje, afterwards held a stamp to ' 
be unnecessary * ' 

The act of parliament requires payment to the debtor ; but the courts, 
in construing the act, have considered payment to the turnkey as payment 
to the debtor : and payment to the person who opened the door of the 
prison, has been considered, by the court of Common Pleas, as pay- 
ment to the turnkeys. If the payment be not made in time \ or any part 
of tlie money be ..paid in a spurious or foreign coin *, the prisoner has a 
right to his discharge. . And where the money was not paid before ten 
o’clock at niglil. of the day on which it became due, it was holdeii that the 
defendant's right to his discharge was not waived, by the turnkey on the 
felon's side accej)ting it after that time K But the defendant cannot, it 
seems, be discharged for nbn-payment of the money, whore he removes 
himself to the prison of another court \ The mode of obtaining a prisoner’s 
discharge for non-payment of the allowance, is by application to the court 
in term-time, or to a judge in vacation : and \vherc a note is given at the 
assizes, the court will discharge him for non-payment of the allowance, 
upon a record of the proceedings beirfg sent to them, signed by the judge 
of assize A judge’s order for a prisoner’s discharge under the Lords* 
act, made out of term, has been held to be final " : But, in the Common 
Pleas, this order ^cannot be made by a judge in term, though summonses 
were taken out in vacation, and the order only delayed till the beginning 
of term, by an irregularity in the affidavits 

It sometimes happens, that persons who are prisoners in execution in 
gaol, for debt or damages, will rather sj^end their substance in prison, than 
discover and deliver up the same, towards satisfying their creditors their 
just debts, or so much thereof as such substance will extend to pay : To 
remedy which, there are compulsive clauses in the Lords’ act P, by which it 
is enacted, that if any prisoner who shall be committed or charged in 
execufion, in any prison or gaol, for any debt or damages not exceeding, 
one hundred pounds, besides costs," (since extended to 200/. by the 2(5 


” 1 Kew Hep. C. r. 306. 

t Smith R. 6d2. 2 Chit. Rep. 226. 

® V. Jtoni*af M. S6 Geo. HJ, 

K. JB. 3 Boa* A Pul. 18*. C. P. 

^ tUli* *6(4 and set; * Bing. Iso. (n). 

« % Durjl 4 630. 

271. 
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*7 Taunt. 7. 

k 6 Durnf. & East, S6. and see 7 Durnf. 
& East, 156. 7 Launt. 7. 

* Barnes, 368. 

”''24 8B8. 

Doug. 68. J^ebster v. frUAvtsotif H. 26 
Geo. III. B. 

« 1 Bos. & Pul. 92. 

"SgGee.It. c. '88.§ 16, 17. 
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CkitoiJlI* c.f 44. .§ 2.' and to 300/. by the 33 Geo. Ill- o.’5. § 3- which la" 
made iperpetnal by the 39 Geo. III. c. 50.) ** shall not within ihrm months 
nieoct after every such prisoner shall l>e committed or charged in oxeaU'- 
tion> make satisfaction to his or her creditor or creditors, who shall 
" charge any such prisoner in execution^ fur such debt, damages and costs; 
then such creditor or creditors may require every sutcA prisoner (on 
giving twenty days notice^ M writing to him or her, 'idf ^wikdx creditor's Notice to pri- 
design,) to give in to the court at law from which the wrii(?' Or process f*^"*^*^* 

“ issued, on which any such prisoner shall be charged in execution, or into 
“ the court in the prison of which any such prisoner shall be removed by 
“ habeas corpus, or shall remain or be charged in execution, within the 
first seven days of the term which shall next ensue the expiration of the 
said twenty days, in respect to any prisoner r charged in any prison bc- 
longing to the courts in Westminster hall; and at the |econd court which 
shall be held by any other court of record, after the .^xpiration of the 
said twenty days, in respect to any prisoner charged in any prison bo- 
longing to such other court : and where any such prisoner shall be 
charged in execution in any county gaol, or other gaol or prison, above’ 
the space of twenty miles distant from Weslminsier hall, or the court or 
courts out of which the writ or process issued, on which any such pri- 
soner is or shall be charged in execution, then to give in upon oath, at 
tlic assizes or great sessions, and on the crown side thereof, which shall 
be held for the county or place in the prison of which any such prisoner 
shall be, next after the expiration of Uventy days from the time of giving 
any such notice, a true account in Writing, to be signed with the proper 
** name or mark of every such prisoner, of aU the real and personal estate 
of such prisoner, and of all incumbrances affecting the same, to the best' 
of his or her knowledge and bdief, in order that the estate and effects 
of such prisoner may be divested out of him or her, and may by the 
court, judge or judges, justice or justices aforesaid, be ordered to be 
assigned and conveyed, in manner and for the purposes thereinafter de- 
dared.” 

And every such creditor or creditors shall also give twenly days like To other credit- 
notice in Avritiiig, of such his her or their intention to require any such 
" prisoner to be brought up as aforesaid, to all and every other creditor 
and creditors of every such prisoner, if any, at whose suit any such pri- 
soner shall be detained or charged in custody if such other creditor or 
creditors can be met with ; and if not, then to the attornies last em- 
ployed in the actions or suits in Avhich any such prisoner shall be so 
detained or chargerf^in custody, by any such other creditor or creditors : 

" and shall likcAvise give a like notice in waiting to the sheriff or sheriffs. To sJierifl; or 
gaoler or keeper of the gaol or prison in which any such prisoner shall 
be detained in custody, of such his or her intention to have any such 
" prisoner so brought up, and to require such sheriff, &c. to. bring up 
every such prisoner accordingly; and every such notice Avhicli shall be 
so given to any suck sheriff, &c. shall be so given twenty days at least 
‘ » Append. Chap. XV. § 77. ia. § 78. 
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iMt )gqppdii|ts«^ U be «« 

« zsA therettiMm ^efy &vi<^ shotiff, fitc. shall, at the eosts sedi eiedkor 
cre4it<^8, ceu{|0> wr/^uch i^isener to be^rought, as by such notice 
" in writing s^4^ toq^ir^d. to such^qj^urt, assiaes or great sessions as 
aformid, together with a co|>y of causes of his or her detainer there/* 
PrUoner, when " And that ereiy^ IHrisoaer who, in pursuance of this act, shidl be 

ddi^'r on^oaUi, brought up to any suck court, assizes or greal sessions as aforesaid, shall, 

an account of his on proctf Inking there first made of such notices as aforesaid having been 

given, deliver in thete in open court, upon oath, within the time therein 
before for that purpose prescribed, a full true and just account, disdo* 
'%sSure and discovery in writing, of the whole of his or licr real and per- 
sonal estate,and of all books, papers, writings and securities, relating 
th|feto, and of all incumbrances then affecting the same, and the re- 
" spective times when made, to the best of his or her knowledge and belief, 
“ (other than lUjil except the necessary wearing apparel and bedding of 
such priwner, and his or her family, and the necessary tools or instru- 
ments of hiK or her respective trade or calling, not exceeding the value 
of /c« pounds in the whole) ; which account shall be subscribed with 
tlie proper name or mark of the prisoner, who shall so deliver in the 
same/' ' 

A*«igfn*ocnt of And, on the delivering in of any , such account, the estate and effects 

III* edects. (( gygjy prisoner shall be by him or her assigned and conveyed, by 
a short indorsement on the back of every such account, to such person 
“ or persons as the court, judge oiv judges, justice or justices, in which or 
to whom any such account shall be so given in, shall order or direct, in 
trust, and for the benefit of the creditor or creditors who shall have re- 
quired any such prisoner to be brought up as aforesaid, and of such other 
** creditor or creditors (if any,) of every such prisoner, at whose suit any 
such prisoner shall be charged in custody execution, and who shall, 
by any memorandum or writing, to be signed by such creditor or credit- 
tors, before any suc^ conveyance or assignment shall be made, consent 
to any such p^soner^s being discharged out of gaol or prison, at his her 
or their suit, and agree to accept a proportionable dividend of such pri- 
semer's estate and effects, with the creditor or creditors who shall have 
" require4any sudi prisoner to be brought up ; and if there shall be no 
other ^editor or creditors, or there being any such, if he she or they 
^asOdl kbt agree in writing to 'discharge such prisoner, and accept such 
p)f^)0rtih)nable dividend as aforesaid, then in trust for the creditor or 
dtodltors oii)[]y» who shall require any such prisoner to be brought up for 
the purpose aforesaid: And, by such assignment and conveyance as 
aforesaid, all.^e prisoner’s estate and effects shall be vested in the cre- 
** ditpr or creditors, to whom the same shall be assigned and conveyed, in 
** target as aforefiaid ; and if any m^erplus shall remain of any such prisoner’s 
esjfcato, after payment of the debt, or damages and costo, which shall be 
due to any creditor cor creditors, at whose suit any such prisoner shall, in 
purtoi^ ^ this act, be discharged out of gaol er prison, and all rea- 
ftoimbte expended in or by means of getting in such estate or 



sfkx^i the flame flhall be paid to aueH priaoiier^ her exit^utors ad- 
'laieiatxfutmrae^ "'j ': ^ ■ , 

f^ .And, upon every such discovery^ oflsigiiiiltei^^d/ ea^ Discharge of 

“ made and exe<?ute4^ to the satji^ction of the or judges of 1""®°"®** 

** assiaes justice or justices of great session, before whom the same shall be 
" made, every such prisoner shall, by such court, &c. be discharged and 
set at liberty, in the actions and charges, at the suit of idie creditor or 
creditors who shall require hpi or her to be so brought up, and also in 
the actions and charges of every other creditor who shall sign such con- 
sent as aforesaid, for his or her discharge; with the same benefit of 
making use of such discharge, as is therein before provided for prisoners, 
seeking, and who shall obtain their discharge, under the provisions oon- 
tained in the former part of this act : and no stamp shall be necessaiy 
on any such assignment and conveyance, or any rule or order which shall 
be made for any such discharge. But, notwith8tandii^,^ny discharge Judgment in 
obtained by virtue of this act, for the jKsrson of any prisoner, the judg- ticmlagainst^h^r 
ment obtained against every such prisoner shall continue and remain in efl’ects. 
force, and execution may at any time be taken out thereon, against the 
‘‘ lands, tenements, rents or hereditaments, goods or chattels of any such 
prisoner, other than and except the necessary bearing apparel and bed- 
ding for himself and family, and the necessary tools for the use of his 
trade or occupation, not exceeding 10/. in value in the whole as if he 
** had never been before arrested, token in execution, and released out of 
prison**.” 

These clauses have been construed to extend to a prisoner in execution Conutruction of 
on «n attachment, for non-payment of costs, pursuant to an award And ^.lausc•s. 
it is competent for any one creditor, whose debt does not exceed 300 /. 
besides costs, to compel his debtor to make an assignment of his estate and 
eflfects, for the benefit of all^his creditors, although the aggregate of the 
debts, for which he is in execution, exceed that sum But a prisoner in 
execution, at the suit of a creditor whose debt exceeds 300 /., is not liable 
to be brought up, under the compulsory clauses of the liorda’ act, to make 
ail assignment of las estate and effects And if a prisoner be brought up 
by rule of court, under the above clauses, on a day after the first wen days 
of the term next ensuing the expiration of the twenly days’ notice j'equired 
by the act, he cannot be called upon to give in upon oath an account of his 
estate The notices required by the above act, need uot be p^^sonally Proceeding* 
served on the detaining creditors: And where the service was swoi^ to be 
on the attorney of a creditor residing abroad, it was deemed suSoia9|;, 
although the al^davit did not state that he was the attenicy last employed 

in the suit under which the insolvent was detained ; the objection being 

¥ 

“ In the compulsive clause^ § 17. the ex- ' 8 Taunt. 57. 1 "Moore, 494. S. C. 

ception is general, and extends to all wearing ** 5 Bam. & Aid. 537. 1 Dowl. & Hyl. 25. 

apparel, Ac. without any restriction in point S. C. 
of value, • S D<wd & Ryl 166. 

** 38 Geo. II. c. 88. S 80. - 6. 13 Price, 186. 8. C 
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bf insolvent l^diipt on the p^,, of* the The act 

gives no authority to remands pr^so^ier, refusing to give in an acconnt of 
his pjrpperty, other^e than geiji^ly And where an insolveut was 
; : brought up at the assizcs> under the conipulsory clauses of the Lords* act S 
ti) deliver in a sched*il^,.Pf his estate and effects, and not being then pre- 
pared to do so, was remanded generally, and more than sia:ly days would 
have elapsed before the next assizes ; the court, at the instance of the pri- 
soner, made an order upon the gaoler, tc^bring him up at the subsequent 
assizes for examination, notwithstanding the lapse of days In 
another case, where a prisoner, on being brought up, delivered in a sche- 
dule, in which it was stated that he was entitled to an annuity after the 
death of his mother, secured on a freehold estate, which he ha^ sold to his 
bro|her for 1000/. which sum he had spent extravagantly and improvi- 
dently, the court of Common Pleas allowed him to be disjpharged, Un his 
cousenfing to amend his schedule, by inserting that he was ready to assign 
his interest in the eslale to the plaintiff, if he had any, and that he would 
execute mi w-fsigmiicnt accordingly ; although he had been before remanded 
by the insolvent debtors^ court, for not having satisfactorily accounted for 
the disposition of his property ^ 

Relief of debt- For the relief of debtors, in execution for small debts, it is enacted by the 
ib?*smairdeta^ statute 48 Geo- III. c. 123. that all persons in execution upon anyjudg- 
“ inent, in whatsoever court the same may have been obtained, and whether 
such court be or be not a court of record, for any debt or damages not 
exceeding the sum of 20/., exclusive of the costs recovered by such judg- 
ment, and who shall have lain in prison thereupon for the space of f twelve 
successive calendar months next before the time of their application to 
he discharged as thereinafter mentioned, shall and may,,upon his her or 
their application for that purpose in term time, made to some one of his 
“ majesty’s superior courts of record at West^minster, to the satisfaction of 
court, be forthwith discharged out of custody, as to such execution, 
by the rule or order of such court : Provided always, that in the case of 
" any such application being made to be discharged out of execution, itpon 
** a judgment obtained in any of liis majesty’s superior courts of record at 
“ Westminster, such application shall be made to such one of those courts 
only, whergn such judgment shall have been obtained ; and that, whether 
“ the person so in execution shall then be actually detained in the gaol or 
prisQ^^of the same court, or shall then stand committed on habeas corpus 
j^ql or i^rison of another court.” 

Jut^ent to re- “ Ptovidcd always, ^4^ for and notwithstanding the discharge of any 

mam 111 orcta debtor ot debtor by, of this act, the whereupon any 

“ such debtoV w debtors wai or were taken charged in execution, shall 
“ v^moin and continue in full mrce, to all intents and pur- 

exc^t as to the taking in execution the jHn'son or persons of such 
Execution debtor or debtors thereupon, as is thereinafter provided; and that it 

• a fyrn. & Aid. 749. 1 Dowl. A Ryl. 

S94, C . . ^ 

^ IS Fricp, 186. & a 


* § 10. 17. 

^ 7 Dowl & Ryl 234. 

• 7 liroore, 370. 
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sMB and" may be lawful for the ereditdr or i^aleditors^ at wKdie suit such against future 
d3)toiP or debtors had been, was cii* were ' so l&iccn Or charged in cxecu- 
tiohi to take out all such exec^Uion or executions on every such jud^ent, 
against the lands, tenements, hereditaments, goods and chattels of arty 
debtor or debfors, (other than and except the necessary wearing apparel 
^ and bedding of and for him her or them, and for his her or their family, 
and the necessary tools for his her or their trade or occupation, not ex- 
“ ceeding the value of 10/. in the whole,) or to bring any such action or ' 
actions on any such judgment, against such debtor or debtors rcspcc- 
** tively, or to bring any such action, or use any such remedy, for the re- 
covery and satisfaction of his her or their demand, against any other 
person or persons liable to satisfy the same, in such and the same man* 
ner, but in si^ch and the same manner only, as such creditor or creditors 
dtherwise could or might have done, in case such debtor or debtors had 
never been taken or charged in execution upon such jddgment.^' 

Provided also, that no debtor or debtors who shall be duly discharged Person of de- 
" in pursuance of this act, shall at any time afterVards be taken or charged ban?*^^sch"rg^* 
ill execution, upon any judgment therein so as before declared to con- 
“ tiiiuc and remain in full force, nor be arrested in any action to be brought 
“ on any such judgment ; and that no proceeding wliatsoever by scire fa- 
das, action, or otherwise, &all be maintained or bad against the bail in 
“ any action upon the judgment, wherein the defendant or defendants shall 
have been charged in execution, and afterwards discharged by virtue of 
the provisions of this act.” 

A plaintiff who has lain in prison more than twelve months, under an To what prison- 
execution, for the costs of a nonsuit not amounting to 20/., is entitled to be ^ct eSSs 
discharged under the above statute And, in the Exchequer, a prisoner sia*! to what nou 
ivas discharged under it, notwithstanding he had previously been brought 
up under the compulsory clauses of the Lords* act, and refused to deliver 
in a schedule of his effects, and in consequence been remanded But the 
statute applies only to cases of persons in execution upon judgments in civil 
actions*’: and therefore it has been holdcn, that one in custody on an 
attachment, for non-payment of money under 20/. found due by an award 
made a rule of court, is not entitled to his discharge under it So, a de- 
fendant in custody on an attachment, for non-payment of money awarded 
by the master to the prosecutor of an indictment for an assault, of which 
the defendant was convicted, is not entitled to his discharge "tinder the 
above act, after having been imprisoned twelve calendar months ; although 
the sum awarded for damages do not exceed 20/; exclusive of Costs And 
where a defendant was arrested for a sum urtder 20/. and afterwards gave 
a warrant of attorney for the original debt and costs of the action, which 
together exceeded that sum,'nndcr which judgment was entered up, ^nd 
be was taken in execution ; the court of Common Pleas hel^, that hfe Vas 

■ 3 Maule & Sel. 282. ^ 2 Maule & SeU 201. and see 8 Dowl & 

*> M‘Clel. 6. 13 Price, 186. S. C. Ryl 68. occor^. 

® 10 East, 408. 2 Barn, & AM. 61. 
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not entil^' to his under the above statute; as the warrant 

attorney did npt appear to hliveli^ia improperly obtained fttmi him, nor 
? jvas he in custody at the time it < On a motiem for the discharge 

'W an insolvent debtor under the above statute, the rule, in the King’s 
d3ench, is absolute ih the first instance, after due notied'^of the application 
has been given to thf^plaintiff or his attorney : but, in the Common Pleffs, 
it is fn the first instance only a rule nhi^: and the court, orf^shmving 
cause, required the record to be examined by the officer, to ^»c^rtain whether 
the judgment had been entered up for a less sum than twenty pounds, and 
^ whether the defendant had lain in prison twelve months by virtue of such 
judgment; the affidavit of the defendant, as to these fadts, not iKiing 
„ deemed sufficient , / 

. The acts of parliament hitherto mentioned, arc oiil| fbl’ the relief of 
debtors in excculimi; but besides these acts, others havetem'«>coi<tjioii«^^ 
passed' for the relief of insolvent debtors in general^. The eases defeided 
on thes^^ iartcr arts, may be classed under the following beadg : 1st, the 
cases in wLicn insolvenf'debtors arc*’, or are not®, entitled to the benefit of 
the acts 2dly, the jurisdiction of the justices, at an adjourned session ** ; 
3dly, their remanding the insolvent, for obtaining mone|'ifor goods under 
false jiretenccs * ; 4thly, the property which passes under the acts ^ ; Sthly, 
the assignment of it by the clerk of the ]^i|S»ce * ; 6th ly, the evidence in 
support of an ejectment by the assignee or to prove the insolvent’s dis- 
charge " ; and lastly, the liability of future effects^. 

At length, by the statute 53 Ge4>. III. c. 102.^ (Lord Redesdcde*s act,) 
a court was establislied for the permanent relief of insolvent debtero in 
England, called ^ The Court for relief oj' Inaoheni pehlvrs' This sta- 
tute was amended by the 54 Geo. I|L c. 23. and .^6 Geo. III. c. 102. and 
continued by the 59 Geo. III. c. 129.; but having been suffered to expire, 
the statute 1 Geo. IV. c. 119. was made; for the permanent relief of insol- 
vent debtors in England, which was amended by 3 Geo. IV. c. 123. and 
5 Geo. IV. c. 61. and afterwards repealed by 7 Geo. IV. c. 57* except as 


“ 6 Moore, 287. 

** 2 Barn. & Ores, 804. 4 Dowl. & Ryl. 
861. S. C. ' And for the form of a Jiolice of 
pri!8^ncr*8 intention to apply for his discharge, 
'titlSer this statute, see Append. Chap. XV. 
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1 6 Durnf. A East, 76. 8 Ea^j^ 180. 

^ .S Bos. A Pul. 821. 

* 2 East, 257. 8 Moore, 884. 1 Bing. 
354. S. C. 

5 Maule A Sei. 72. 8 Dowl. A Ryl. 509. 
" 8 Stark. Ni. Pri. 54. 4 Barn. A Cres. 

385. ll'’'DowL A Ryl. 404. S. C. 

6 Durnf. A Bast, 366. 8 East, 55. See 
also Barnes, tit EHsaners. 2 Blac. Itep. 
992. 1188. 1307:' (809. 8 Taunt 403, for 
determinations on former statutes, in the 
Common Pleas. 
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INSOLTONX DEBTORSw 


to tlMS matters of certain petitions therein m^ioned* Tl^^|nsoivent 
debtors' court has been holdcn to be such a courts as privileges tlie parties 
and their witnesses, in attending it, from arrest, eundo, morando, el red€’> 
undo, in the same manner as when in attendance upon any other court 
And the provisional assignee of that court may maintain an ejecimenl, for 
the property of an insolvent, under the provisions of the statute 1 Geo. I V. 
c. 119. without a previous application to the court ^ But an assignment 
of the propi'tty of an insolvent, under that statute, only transferred the 
property he was possessed of at the time of presenting the petition for his 
discharge ; and did not pass any after acquired property to his assignee 

And neither the 53 Geo. III. c. 102.*^ nor the 1 Geo. IV. c. 119.*^ dis- 

♦ 

charged thes prisoner from all his debts ; but only from the demands of 
such>of his ei^d^tors as were named in his schedule, and specified in the 
ordciT. of dischai^e. It has also been determined, that a plea of discharge, 
th^ statute 53 Geo. III. c. 102. is no bar to an action of trespass for 
me^uepi^tsii Accruing before the discharge^. 

The laws for the relief of insolvent debtors in England were finally 
amended and consolidated by the statute 7 Geo. IV. c. 57> by which it is 
enacted, that ^^.it shall be lawful for any person who shall be in actual 
custody, within the walls of any prison s in England, upon any process 
whatsoever, for or by rcajpmi of any debt, damage, costs, sum or sums 
of money, or for or by reasCn of any contempt of any court whatsoever, 
for non-payment of any sum or sums of money, or of costs taxed or un- 
“ taxed, either ordered to be paid, or to the payment of which such per- 
spns would be liable in purging such contempt, or in any manner in 
consequence or by reason of sudi contempt, at any time within the space 
oi fourteen daj^s next after the commencement of the actual custody of 
such prisoner, whether such commencement ihall have been in the same 
or any other prison, or the rules or liberties of any prison, or afterwards, 
if the said court shall in any case think reasonable to permit the same, 
to apply by petition in a summary Avay to the said court, for his or her 
“ discharge from such custody^ according to the provisions of that act : 
And in such petition shall bd stated the time and place of the first arrest 
of such prisoner, in the cause or causes wherein he or she shall then be 
detained, and the time of his or her commitment to the prison where he 
or she shall then be confined ; and if such prisoner shall not have been 
in the same custody from the time of such first arrest, then the means 
and manner by which the change of custody of such prisoner has taken 
place ; and also the name or names of the person or persons at whose 
suit or prosecution such prisoner shall, at the time of presenting such 


“ 6 Taunt. 356. 2 Marsh. 57. S, C. 

Ante, 196. v 

a Car. & P. 79. 3 Bing- 808. S. C- 

* 9 Moore, 710. 2 Bing. 872. S. C. 

^ 7 Taunt. 179. l,C3iU. Bep. 822. ' 

* 4 Barn. & Crejs. 419. 6 Bowl. St Ryl. 
491. S. C. and see 4 Barn. & Cres. 15. 6 
Bowl. & Ryl. 75. S.,C. 4 Barn. & Cm. 


214. & Mo. 382. 2 Car. & P. 120. 

S. C. as to tlie description of df^ts in the 
schedule. 

f 3 Bam. & Aid. 407. 2 Chit. Rep. 222. 

s. a 

« SUt. 7 Geo. IV. c. 57, § 12. 52. and 
see siat 3 Geo. IV*~c. 123. § 8. ^ I V. 
c. 01. § 12, A <> Geo, IV. i. 181. § 1. 
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' Becislons there- 
on. 


Stat. 7 Geo. IV. 
c. 57. 

Petition for dis- 
charge. 


Time of peti- 
tioning. 


Contents of pe- 
tition. 




Prayer of peti- 
tion. 


Petition must 
be sijrned, and 
filed. 

AssigijtxDent to 
provisilKttal as- 
signcMV 


Rr bed tile oi 
debts, &.C. 


nmsmimsf 

petitio^^ he d^tfti^ted fifnd the^apouij^ thfi debt 

sum or imaisof money, and of l^iiek costa ' as afonesaid,^ soJteas^ the 
amount of such costs ascertain^, for which he or she shaU be do de^ 
tained, &c. And such prisoner shall, in such petition, pray to he dis- 
charged from custt^y^ and to have future liberty of ]^s or her person, 
" against the demandis fbr which such prisoner shall be then in custody,* 
and against the demands of all other persons who. shall be, or^im to 
" be, creditors of such prisoner, at the time of presenting, st^ petition ; 

which petition shall be subscribed by the said prisoner, and sliall forth- 
* 5 . w!th be filed in the said court j ^ 

And such prisoner shall, at the time of subscribing theMd petition, 
duly execute a conveyance and-assignment to the provisioiial.assignee of 
" the said court, in such form as is to that act annexed, of all the estate, 
right, title, interest, and trust of such prisoner, in and to all his real and 
" V|persd 6 al estate and effects, both within tiiis realm and abroad, except 
ttee weurn^iT appi^rei, bedding, and other such necessaries of such person, 
** and hib her family, and the working tools and implements of 
prisoner^ not exceeding in the whole the value of twenty pounds; and of 
all future estate, right, title, interest, and trust of 8uch,^ris9ner, in or 
to any real and personal estate and effects, within this realni^or abrosid, 
which such prisoner may purchase, or ^^ch may revei^t, descend, bo 
devised or bequeathed,, or come to him or her, before lie or she^^shall 
become entitled to his or her final discharge in pursuanq^ of that act, 
according to the adjudication made in that behalf ; or in case pfl* 
“ soner shall obtaM his or her discharge from custody, without aiiy su^u- 
dication, being made in the matter of his or her petition, them before such 
prisoner shall be at large and out of custody; and oi all; debts due or 
growing due to such j»risfe:ier, or- to bo due to him or hei^ be^re such 
discharge as aforesaid ; which conveyance and assignment, so executed 
as afof^id, in form aforesaid, shall vest all the real and personal estate 
'and e||i&cts of such prisoner, and all such future real and personal estate 
knd effects as aforesaid, of every nature , and kind whatsoever, and all 
such debts as aforesaid, in the said provraonal assignee'*.” 

And every^such prisoner, who shall apply for relief under tliat act, 
shall, within the space of Jmrleen days next after his or her petition 
^ ^hall have been filed, or within such furthei- time as the said court shall 
think ieaso^le,i;deliver into the said court, a ycAcda/c, containj^afull 
uiSS ^Wr description "hf such prisoner, as to,, his or her name or names, 
trade or traS^ iprofesSiOTi or professions, together witli 4 :he last usual 
pkee of abo^e of such prisoner, and the place or places where he or she 
resided, during Ihe time when his or her debts were contracted; and 
^ aSljttt '7 tv. c. 67. § 10. and *eo ' perty, nifestat. 1 Geo. IV^ c. 119. § 7, &c. 
stat. ^ ^ 7 Geo* JV^ e. 90, &c. And for the 

' ^ 1 Vv c. 57. § lU\^d see pint. 1 removd of asslgpees, and appointment A}f 

Geou lV. 1^- § 4, And for the assign- new opes, in case of death, &c. see stat. t 

itieai by tlie proviaional assignee, «e stat. I Geo. IV. c. 119. $ 14. 7 Geo, IV, c. 57. 

Geo. IV. c. Ii0.i 7. .7 G^. IV. c. 57. § § 3B, 

}9. the sale ^d di.^)>oaal of the pro- 



891 : 

a foil and true description of all deBis^ difto^ growing do^ |rom such 
:|»rnoAi^> at the time of filing such petition^ and of all andt^'ory person 
and persons to whom such prisoner shall be indebted, or wl.o, to his or 
her knowledge or belief, shall claim to be his or her creditors ; together 
“ with the nature and amount of such debts and ,|iaims respectively, dis- 
V tinguishing such as shall be admitted, from such ilsishall be disputed by 
“ such^ri^ner ; and also a foil, true, and perfect account of all the estate 
and effem of such prisoner, real and personal, in possession, reversion, , 
remainder, or expectancy; and also. of all places of benefit or, advantage 
held by prisoner, whether the emoluments of the same arise-from 
fixed saluties;> 'or from fees, or otherwise.; and also of all pensions or al- 
lowances of the said prisoner, in possession or reversion, or held by any 
“ other person or persons for or on behalf of the said prisoner, or of and 
" from which the said prisoner derives, or may derive, any manner of be- 
uefit or advantage ; and also of all rights and powers, of any nature and 
kind whatsoever, which such prisoner, or any other person or persons in 
istyust for him, or for his or her use, benefit, or advantage, in any manner 
" whatsoever, shall be seised or possessed of, or interested in,, or entitled 
unto, or w]|dch such prisoner, or any other person or persons in trust for 
him or fier, or for his or her benefit, shall have any power to dispose of, 

** charge, or iixercisc for tbt benefit or advantage of such prisoner ; to- 
geither with a foil, true, iind perfect account of all the debts duo or 
growing due, at the time of filing such petition, to sudi prisoner, or to 
" an^;|)erson or persons in trust for him or her, or for his or her benefit or 
Advantage, cither solely or jointly with any other poiftsoii or persons, and 
the name^ and places of abode of the several persons from whom such 
** debt^shall be due or growing due, and of the witnesses who can prove 
such debts; so far as such prisone|:;can seflbrth the same ; and the said 
“ schedule shall also contain a balance sheet of so much of the receipts and 
'' expenditures of such prisoner, and of the ile?ns composing the same, as 
“ shall be at any time required by the said court in that behallj ii^jisliall 
hlso fully an<3^, truly describe the wearing apparel, bedding, aUd other 
** necessaries of such prisonet%nd his or her family, and the working tools 
" and implements of such prisoner, not exceeding in thu whole the value 
of twenty pounds, which may be excepted by such prisoner from the 
** operation of that act, together with the value of such excepted articles , 
respi^ively; and the said schedule shall be subscribed such prisoner, 

" and shall forthwith be filed in the said court, together with fdl|ljtH3|ks, 

« papers, deels, and writings, in any way relating to fodi^iw:isaaer -s estate 
« or efiects; in his or her possession, or under his .or her '^'custody or con- 
troulV' ^ {V ' 

After the petition and sAedule are filed, the court is required to appoint Ai)ix>intmpnt of 
a time and place for hearing the raattens of them ^ ; of which notice is to f^Ttearing^e- 
be given to the creditor or creditors at whose suit’^he prisoner is detained tition. 
in custo^, or his or their attorney or agent, and to the other creditors 

* Stat. 7 Geo. IV. c. 57. § 40. and see M Gee. IV. c.57. § 4). 
stat. 1 Geo. IV, c. 119. $ 6. 
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nBMei sdied^e, 'fiold within the^iuilitefl whos& 

debt shdii' enn^sKiint to the aum "j^ounda ; and to be inserted in tht? 

London Gazette, and also,' ff . th«^4ottTt shall think fit, in the Edirdtui^h 
and Dublin Gazettes, or either of them, and in such other newspaper or 
newspapers as the said court shall direct At the time of bearing, the 
matters of the petition and schedule are to be examined : and creditors 
may oppose the prisoner's discharge ; whereupon the hearing may be ad- 
journed, if necessary, and the prisoner shall remain in ^tddy, and be 
again brotight up, and the hearing and examination fiirth^ proceeded in, 
as tO'lihe court shall seem fit Affidavits may be received in opposition 
to the prisoner's discharge, iii certain cases mentioned in the Oct ; and in- 
terrogatories filed, for the examination or cross examination of the persons 
ifiaking or joining in the same ^ : And the schedule and prisoner's accounts 
may be referred, if the court shall think fit, upon application made by a 
creditofi^'and supported by oatli or affidavit, to an ofiicer of the court, or 
examiner, may order the attendance of the prisoner**. 

And after i:.U€h examination made into the nmtters of the petition and 
schedule of any such prisoner as thereinbefore directed, it is, as we have 
seen in a fdriher chapter®, declared to be lawful, at such hiring, or ad- 
** jonrned hearing as aforesaid, for the stud court, or the commissioner 
or justices therein mentioned, upon such pi^iier's sweariig to the truth 
of his or her petition and schedule, and excaiting such warrant of attor- 
ney as is thereinafter directed, to adjudge that such prisq^bir shall be 
discharged from custody, and entitled to the benefit of that act, such 
** time as the said mirt or commissioner, or justices, shall direct, in ]>ur9U<* 
“ ance of the provisions thereinafter contained in that behalf, as to the 
** several debts and sums of money due, or claimed to be due, at tlie time 
rtf filing such petition, front such prisoner, to the several persons 'named 
** in his or her schedule as creditors, or claiming to be creditors for the 
same respectively; or for which such persons shall have given credit to 
such prisoner, before the time of filing such petition, and which were 
** not then payable ; and as to the claims of all other persons, not known 
to such prisoner at the time of such adjufeation, who may be indorsees 
or holders rtf aiiy iKgotiablc security set forth in such schedule, so sworn 
** to as aforesaid 

The discharge of any prisoner, so adjudicated as aforesaid, is declared 
by the Urtt s to extend to all process issuing from any court, for ®^y con- 
“ tem^t of any court, ecclesiastical or civil, for non-payment of money, or 
** of costs or expend in any dourtj ecclesiastical or civil ; and in such 
“ case, the saidliiseharge sliall be deemed to extend also to all costs which 


’ IV. c. 57. §42. 

^ iy. § 44. jsee stat. ! Gso. IV. o. 

^ 7 QjOO. ly* ^ 57. § 45. an^ see stat. I 
f^eo. llfrt. § id. And for Cie mode 

of b^n^'tg ^ AS iMoWetti debtor, wb^n jn 
custody, a of the insol- 


vent court, on stat. 53 Geo. III. c. 102. set^ 
2Chit.I#l225.> 

• Chap. X. »18, 14. 
f 7 Geo. IV. c. 57. § 46. and ace stat 1 
Geo. IV. c, 119. 5 16. 

^ § 50. and see stat. 1 Geo. IV. c. 119. 
5 16. 



joriptoity. 

8iiich prisoner would he liable to pay, in consequeueieor by re&N^ of such 
« eontetnpt, or on purging the same; And eveiy jdischai^ 

'f ^ aforesaid, as to any debt or damagea of any creditor of such prisoner, 
** shall be deemed to extend also to all costs incurred by such cr^itor, 
before the filiiig of such prisoner’s schedule, in any aetioii or suit brought 
^ by such creditor against such prisoner, for the recovery of the same: and 
all pl^sons, as to whose demands for any such costs, money or expenses, 
any such person shall be so adjudged to be discharged, shall be deemed 
and taken to )>c creditors of such prisoner in respect thereof, apd entitled 
to the benefit of all the provisions made for creditors by that act; 
subject nevertheless to such asc^ainiiig of the amount of the said de- 
mands, as may be had by taxation or otherwise, and to such examination 
thereof as is therein provided, in respect of all claims to a dividend of 
such insolvent’s estate and effects.” 

The discharge of any such prisoner so adjudicated, is also declared by 
the act », to extend to any sum and sums of money, which shall be pay- 
** able by way of annuity, or otherwise, at any future time or times, by 
virtue of any bond, covenant, or other securities, of any nature whatso- 
ever : An4 every person and persons who would be a creditor or cre- 
ditors of such prisoner, for such sum or sums of money, if the same 
were presently due, shall be admissible as a creditor or creditors of such 
prisoner, for the value of such sum or sum^^of money, so payable os 
** aforesaid; which value the said court shall, upon application at any 
** time made in that behalf, ascertain ; regard being had to the original 
‘‘ price given for such sum or sums of money, deducting therefrom such 
diminution in tlie value thereof, as shall have been caused by the lapse 
of time since tlie grant thereof, to the time of filing such prisoner’s pe-> 
titioii ; and such creditor or creditors shatt.be entitled, in respect of such 
value, to the benefit of all the provisions made for creditors by that act, 
“ Avithout prejudice nevertheless to the respective securities of such credi- 
** tor or creditors, excejiting as respects such prisoner’s discharge under 
-that act.” Previously to the above act, the grantor of an annuity, who 
had been discharged out of Custody, under the insolvent act, 5J Geo. III. 
c. 1 2d. was holdcn to be discharged, both as to his person and property, 
from all future payments of the annuity \ But that act did not operate 
as a discliarge of his sureties, or of specific securities K And a person dis- 
charge^ under it was holden to be liable to his surety, for the arrea|:s of an 
annuity, due after his discharge, which the surety had been obliged tp pay 
After any person shall have become entitled to the b€nefit of the sta^ 
tute 7 Cleo. IV. c. 57-** by any such adjudication as aforesaid, y no writ of 
^.cri facias, or elegU, shall issue on any judgment obtained against such 
prisoner, for any debt or; sum of money, with respect to nd^^h sudi per^ 
son shall have so become entitled, nor in any action upon any new con- 
" tract or security for payment thereof, except upon the judgment entered 

• § 61. and see stat 1 Geo. IV. c. 1 19. § ^ 2 MaiOe ^ SeL 651. 8^3. 

10. § 31. and see stot. I Geo. IV. c. IIIK 

^ i Taunt. '160. and see id, 864. accord, $ 88. 
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< mtB* 


Mode of relief* 
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Up mtdi prisoner, acoordtng ^ tkat net : :Aiid i£ any suit or 

" tion slmil be brought, or anftli?cVe jSiciar be isiifEed, agaimst any such 
** person, his or her heini> exiBcutors or administratorB, for any such d^t 
or sum of money, or upon any new contract or security for payment 
thereof, or upon an^ judgment obtained against, or any statute or rc- 
** cognizance aclknowl^ged by, such person for the same, except as afore- 
said, it shall aUi may be lawful for such person, his or her heirs/execu- 
tors or administrators, to plead generally, that such person was duly 
dischargi^ according to that act, by the order of adjudfeation made in 
that behalf, and that such order remains in force, without pleading any 
other matter specidly; whereto the plaintiff or plaintiffs shallop, may 
repl^ generally, and deny the matters pleaded as aforesaid, or reply any 
other matter or thing which may shew the defendant or defendants not 
to be entitled to the benefit of that act, or that such person was not duly 
discharged aocordiiig to the provisions thereof, in the same manner as 
the plwutiifs tuighl have replied, in case the defendant or defendants 
had pleaded ciiat act, and a discharge by virtue thereof, specially.” 
Particular modes of proceeding are appointed by the act, in the case of 
married worilfep*, and prisoners of unsound mind**; and the act only ex- 
tends to prisoners within the walls of the prison, except under particular 
circumstances It is also provided, that the benefit of thab act shall not 
be allowed to any prisogers petitioning the said court, who having been 
arrested in any county or place where he or she had, at or lately before 
such arrest, his 07 her usual place of abode, other than in the counties 
" of Middlesex or the city of London, or borough of Souths- 

“ warh, sucli .usual place of abode being distant more than twenUf miles 
from the court-house of the said court, shall be removed by any writ of 
habeas corpus^ sued out ou^his or her behalf, or by his or her procure- 
inent or reqticst, from custody in such county or place, to any other 
county 

And no person petitioning the said court for relief under that act, 
who shall have been at any time discharged by virtue of tlie same, or of 
any otlicr act for tlie relief of insolvent dd^tors, or who shall have been 
duly declare bankrupt before the commencement of his or her impri- 
sonment, under any commission still remaining in force, and shall not 
have obtained his or her certificate under such commission, shall be en- 
titled to the benefit of that act, within the space of Jtve years after such 
discharge, or declaration of ^nkruptcy, unless three fourths' in number 
** and value of thC creditors against whom such person shall seek to be dis- 
" ehairged, by virtue of that act, shall signify their assent to such discharge, 
^ or ft shall he mftdc to appear to the satisfaction of the said courts or of a 
doxiilhlissiof^ on his circuit, or such justices as aforesfdd^'hefore 

the said person shall bebroughti for |he hearing of the matters 


» jgitat. 7 Ge&. IV. c. 57. § 78. and see 
^ t e. I8S. S 18. 6 Bam. & 

** Sfat. 7 dco. IV* c.,57. 1 7S. and ^ 


8tat. 1 Geo* IV. c. 11&. § 44. ^ 

^ 7 Geo. IV. c. 57. § 18* and see id* $ 
58* 

^/d.§6C. 



.€f his^or besr petition, that such person has since sndt fbcmer db^harge^ 
or declaration of bankruptcy^ endeavoured by industry and frugality to 
" pay ftU just demands upon him or her> and has incurred no unnecessary 
expense; and that the debts which such person has incurred, subsequent 
“ to such discharge, or declaration of bankruptcy,. have been necessarily ih- 
curred for the maintenance of such person, or his or her family; or that 
“ the insolvency of such person has arisen from misfortune, or frpui inabi- 
lity to acquire subsistence for himself or herself, and his or her family®/' 

It is also provided, that act shall not extend to discharge Any pri^ Crown debtors, 
soncr seeking the benefit thereof, with respect to any debt due to his 
majesty or his successors, or to any debt or penalty \vith which he or she 
“ shall stand charged at the suit of the crown, or ofi^any person, for any 
offence committed against any act or acts of p^trliameht, relative to any 
“ branch of the pu][>lic revenue ; or at the suit of any sheriff or other pub- 
‘‘ lie otHcer, upon any bail bond entered into fpr the appearance of Any 
“ person prosecuted for any such offence; unlesit three of the commis- 
sioners of his majesty's treasury for the time being shall certify, under 
“ their hands, their consent to such discharged'* . , 

As it may sometimes happen, that a Jeht of, or claim updAfi or balance Effect of error 
due from such prisoner as aforesaid, may be specified in his or her sche- withouff^d. 
dule so sworn to as aforesaid, at an amount which is not exactly the 
actual amount thereof, without any culpable negligence or fraud* or evil 
intention on the part of such prisoners ; there is a clause in the act ^ , 
that ** in such case, the s»iid prisoner shall be entitled to all and every be- 
“ nefit and protection of that act ; and the creditor imthat behalf shall be 
entitled to the benefit of all the provisions made for creditors by that 
act, in respect of the actual amount of such debt, claim, or balance, and 
neither more nor less tlian the same, to all intents and purposes, such 
error in the said schedule notwithstanding.” 

The future effects of an insolvent are liable by this act ^ : And “ before Liability of fu- 
any adjudication shall be made in tlie matter of the petition of any such 
“ prisoner, the said court, or commissioner, or justices, shall require such torn^ to coofes® 
prisoner to execute a rvarreint (f attorney, to authorize the entering up i|J,^ount”of 
of a judgment against such prisoner, in some one of the superior courts 1” schedule, 
at Westminster, in the name of the assignee or assignees of sucli prisoner, 
or of sucli provisional assignee, if no other assigrtee shall have been ap- 
pointed, and shall have accepted such office, for the amount of the debts 
stated in the schedule of such prisoner, so sworn to as aforesaid, to be. 
due, or claimed to be due, from such prisoner, or so , much thereof as 
shall appear at the time of executing such warrant of attorney to be due 
and unsatisfied ; and the order of the said court ftit anting up such Entry and 
judg^^it shall be a sufficient authority to the proper for ^entering 
up the same ; and sudi judgment shall have the force of a recognizance: 

• Stat. 7 Geo. IV. c. 57. § 64, and see , 7 Geo, IV. c, 67. § 63. 

stat I Geo. IV. c. 119. $ 42, 8. «» 7 Geo. IV. c. 57. 5 11. 57. B, 9- and 

Stat. 7 Geo, IV. c. 67. J '74. and see see stet. I Geo. IV. c. 119. § 26. 20, 30. 
stat. 1 Geo. IV. c. 119. § 40. Ante, 388. 



Proc^iflgs 

thereon. 


Of THE EEliliar 

at an^ time it shall apj^ to the satis&^ioii of the sakl eourt^ 
tl^at su^ prisoner is of ability to pay such debts, or any part thereof, or 
that he or she is dead, leadng assets for that purpose, the said 
may permit execution to be taken out upon such judgment, for such sum 
** of money as under all the cntm^^ances of the case the said court shall 
order; such sum to be distributed tateably amongst the creditors of such 
prisoner, according to the mode thereinbefore directed, in the case of a 
dividend made after adjudication ; and such further proceedings shall 
and may be had upon such judgment, as xflay seem fit t6 the discretion 
of the said court from time to time, until the whole of the debts due to 
the several persons against whom such discharge shall have becu ob- 
tained, shall he fully paid and satisfied, together with such costs as the 
said court shall think fit to award ; and no scire facias shall be ncces* 
sary to revive such judgment, on account of any lapse of time; but cxe- 
dation shall at all ti^e^ issue thereon, by virtue of the order of the said 
court: Pro 'kit'd allw^ays, that in case any such application against any 
such prisoner s|iali appear to the said court to be ill founded and vexa- 
tious, it shall be lawful for the said court not only to refuse to make any 
“ order on a^ch application, but also to dismiss the same, with such costs 
against the party or parties making the same, as to the said court sliall 
appear reasonable ; and the said costs shall be paid accordyingly 

^ 7 Geo. IV. c. 57. § 67. and see stat. 5i and as to the cancelling of the warrant of 

Geo. HI, c. 23. § 14. 1 Geo. IV. c. 119. attorney^ and entering satisfaction on the 

§ 25. And for the mode of proceeding judgment^ when the debts are satisfied, 

against future effects, see 'sitat. I Geo. IV. c. stat. 7 Geo. IV. c. 57. § 62. 

119. § 28, 9. 7 Geo. IV. c. 67. § 38, 9. 


see 



CHAP. XVL 


the Removal ^ Causes, ^<w» inferior Courts.; 


The different modes of commencing actions, in the courts of King’s 
Bench, Common Picas, and Exchequer, having been already considered, it 
may be proper to take a view of the various iheans by which they arc 
removed thither from inferior courts. These are, by writ of certioraru or 

V >v 

habeas corpus, from inferior courts of record ; or by* writ of pone, recordari 
J'acias Uxpielam, or accedas ad curiam, from such as are not of record. 

The writ of certiorari * is a writ issuing sometimes out of Chancery 
and sometimes out of the King's Bench or Common Pleas ^ ; and lieth 
where the king would be certified of any record which is in the Treasury, 
or in the Common Pleas, or in any other court of record ; or before the 
sheriff and coroners : or of a record before commissioners, or before the 
escheator ; in which cases he may send this writ to any of th(5 said courts 
or officers, to certify such record before him in banco, or in Chancery, or 
before other justices, where the king pleaseth to have the same certified : 
and he or they to whom the certiorari is directed, ought to send the same 
record, or the tenor of it, as commanded by the writ ; and if they foil so 
to do, then an alias shall be awarded, and afterwards a pluries, with a 
clause of vef. causam iiohis siginjiccs, and after that an attachment, if good 
cause be not returned upon the plurlcs 

Suits commenced in inferior courts of record may, it seems, be removed 
hy certiorari into the Exchequer, by the plaintiff or defendant®; And 
this court, having an original and in many cases an exclusive jurisdiction 
ill fiscal matters, will not permit questions in the decision of which the 
king’s revenue is interested, to be discussed before any other tribunal. 
On such occasions, the court interposes upon motion, by ordering the pro- 
ceedings to be removed into the office of pleas The usual order, in 
cases of this nature, is that the action be removed out of the King’s Bench 
or Common Pleas, or other court in which it is depending, into the office 
of pleas in the Exchequer ; and that it shall be there ii;i the same for- 
wardness, as in the court out of which the action is removed. This or- 
der^ however, does not operate as a certiorari, to remove the proceedings ; 

'Vi'nij 

* Chap. XVI. § 1, &c. ® Skin. Si4>. 246. And see Man. £x. Pr. 

** Idm Chap. XLV. $ 28. ^ 152, Ac. for the difierent inodes of removing 

® 2 Ld. Raym. 836. 1 Salk. 148. 7 Mod. causes into the court of Exchequer. 

1S§. S. C. Barnes, 845. 899. Pr. Reg. 221. ^ Hardr. 176. Parker, 148. 1 Anstr. 205. 

•* F. N. B. 245. A. B. Gilh, Exec, 175, 6 . n. Man. Ex. Pr. 161, 2. 164. «. 1 Pricey 

Palm. 562. « 206. 
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and when it lies, 
in general. 


Into Exchequer. 




Certiorarif and 
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Certiorari, when 
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ral* 
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Before or after 
judgment. 
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OF' 

bttt pefdonftl oirdes* 031 tho paffy, to ^tay 

cotataoneo hin action in the oifico of pleas and ^ ctdSs ii|ifOn' the 

defendant fif^that action tl!i^%p|)i^rF to aceapt a de^lanition^ and to pnt/tho 
pkintiff in the same state d£|fiMf^dness> il^^he oiiice of pleas, as he was 
in the other court •- - 

When a certiorari issues out oiPll^ancery, it is returnable in that coJurt ; 
^nd the nseofd when brought 4ip^ if wanted in another emirt, must be sent 
there by mittimus And anciently, it seeik's, no other court but the 
j^fmneery could grant a certiorari, on a suggestion, where there was no- 
thing before them <= ; but it is now settled, that a record may be removed 
into the King's Bench or Common Pleas, as well by certiorari out of 
these courts^, os hf^ceriiorari Bind mittimus out of Chancery®; For, as 
the King's Beiich and Commoi^lcas have the superintendence of all in- 
ferior jurisdictions, their proceedings are removable into these Courts, in 
ordir that the judges ^a^y inspect the record, and see wliether they keep 
within the linuts of weir jurisdiction 

A ceriwi itri lies, in general, for the removal of all causes from inferior 
courts whether the defendant has been proceeded against therein by ca~ 
fias, or othei^ process : and it will lie to remove an ejeclvicni from an in- 
ferior court \ This writ may be sued out before, or, in some cases, after 
judgment; and lies in civil actions before judgment, in the King's Bench 
or Comidnn Pleas, in all cases w'herc these courts have jurisdiction, and 
can administer the same justice to the parties as the court below : and 
though the cause cannot be determined in the court above, yet this WTit 
may be granted, if thte inferior court have no jurisdiction over it, or do 
not proceed therein according to the rules of the common law But if 
the inferior court have jurisdiction, and the court above have not, a r(?r- 
tiorari cannot be had ; as wherein action is brought in London, for call- 
ing a woman whore S or upon a custom or bye-law which is only suable 
in the inferior court *- A certiorari also lies, to remove a cause from the 
court of the isle of or from the Cinque ports or other exempt ju- 

risdiction. And even in the case of a customary proceeding by foreign 
attachment, if the defendant cannot find bail below, he may sue out a cer- 

• Per Eyrk, Ch. B. 1 Anstr, 206. n. and 176, 7. sem5. contra, 
see 8 Price, 684i Chitty's Commercial la#l * 1 Lil. P. R. 263. 

1 V. 806, 6. ^2 Rol. Al)f. 69. Carth. 76. 

Append. Chap. XLV. § 30. ■ U Salk. 362. 0 Mod. 177. S. C. Say- 

^ Gltb. Exec. 163, cites 41 Ass. 22. Rep. 150^ 2 Bur. 777, 8. 2 Blac. Rep. 

^ Cro. El^. 821. 1 Ld. Rayrn. 216. 2 1060 . 2 Bos. & Pul. 93. and see 6 Barn. & 

Atk. 317. TAa. Brer, 77. Append, Chap. Aid. 821. 1 DowL & Ryl. 687. 

XVI. S &c. “fl Salk. 148. 2 lA Sayin. 8^7 Mod. 

• F. k. B. 244. (A). 246. (A). Oilb. 138. S. C. Williami 

Exec. 175, 6. and see I Madd. Chan. 12. MI. K. B. cited is Doug. 751; ' ^But in 

^ Glib. Exec. 143. 1 Salk. 144, 6." the Comnion Pleas, when tlie writ Is 'dijSet- 

f * i Ryk per J. ed to the'^ourt of Pli^ of of 

Biirii, &.Ci^ it63. 2 Dowk & Ryk Elif, it should be indorsed i^th ^e^^'terds 
407. 4&4C» Cres» '6604 6 Ddwk Isle of Ely, before it is sealed. kJ' kb 13 W. 

A hut 'See '.‘Bameim 421. P; and see '3 Eitsk 128. 

Run, Eiecu t EA 174^ 6. Atk Eject. 2 m * 1 .til. P. Ik 263. 267. ^ 



iwrmi/ and upon putf|»!g in bail in the court above, the cause shill gi> on 

therc^^. But a certioMri lies not in general, where the debt or damages When debt is 

ajgpear to be under shillings though^the court of Kii^SiJBcnch re- 

fused to quash a certiorari upon this In an action, for an fissault 

brought against excise officers, who cou^d^^n^ have had an impartial trial 

in the inferior court ‘"V'* *». 

It seems to have been formerly holden, that no certiorari lay to Wales \ To Wales, or 
or a county palaiinej in civil cases * : and it cannot now be had os a matter palatine, 

of course ^ ; nor unless a special ground be laid, os that the case strongly 
calls for a trial at bar «. And where a certiorari issued, to remove a cause 
from the court of Great Sessions in Wales, withoutWny special ground 
for so doing, and without any notice having l>ecn given to the opposite 
party, but was not delivered to the judgiH of that court, till the day before 
the trial would in course have taken place, and after great expenses had 
l>een incurred; the court of King’s Bench, under. these circumstancc^ft'/ not 
only quashed the certiorari, and directed a procedetido to issue, but ordered 
that the party who issued it, should pay to the opposite party, the costs 
incurred by the latter in the court bel(nv, together with the costs of the 
application **. By the statute 1 Geo. IV. c. 87* § 5. it shall not be By stat 1 Gcoi 
lawful for the defendant to remove any action of ejectment, commenced ' 
by a landlord under the provisions of that act, from any of the courts 
of Great Session in Wales, to be tried in an English oounify; unless 
such court of Great Session shall be of opinion that the same ought to 
be so removed, upon, special application to the court for that purpose.*’ 

And, by the statute 5 Geo. IV. c. 106. § 23. no writ of certiorari shall By stat. 5 Geo. 
be granted, issued forth, or allowed, to remove any action, bill, plaint, 
caiLse, suit, or other proceeding at law whatsoever, originated in or com- 
mencecl, carried on, or had, in any of liis majesty’s courts of Great Ses- 
sioiis in Wales, unless it he duly proved upon oath, that the party or 
imrties, suing forth the same, hath or have given seven days’ notice 
there<»f in writing, to the other party or parties concerned in the action, 

" See. sought to be so removed; and unless the party or parties so applying, 
or suing forth such writ, shall, upon oath, shew to the court, in which 
application shall be made, sufficient cause for issuing such writ ; and so 
that the party or parties therein concerned, may have an opportunity 
to shew cause, if he or they shall so think fit, against the issuing or 
granting such certiorari ; and that the costs of such application be in 
the discretion of the court, wherein such application shall bo made for 
such certiorari” The court of King’s Bench would not grant a cerivo^ 
rarij . tj|.;remove proceedings in quare impedit, from the court of Great Ses- 
si<m mifikester, into the King’s Bench, where a special verdict was ex- 

* ij^lSaSk. 14S. S Ld. Bayni.S37. 7 Mod. (v), aad sec 2 Ken. S70. iiO. 

1^& S. .C. ® Gflb. Rxec. 201. 

** Br<^nl. iirev. Jttd* 140, 2 'Brownl. 82. ^ Doug. 749. WiO^ms v. Thamas, E. 22 

GBfi^ 874. Geo, III, K. B. cited in Doug. 761. {v). 

. • 4 Dutipf. ^ 499. » Jrf. UM. Append. Cbep. XVI. § 0. 

^ Gilb. Exec. 202. WiUiaim v.?2%owo#, ^ 1 & Cres* 148. end see IS Fricei, 

E. 22 Geo, in. Kffc B.^rited in Doug. '‘iSl. 449*' 
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peeted to be found ; tke proper couree being, to repove the special 
iK’lien fdund, into the latta* court, writ of error K And a plainl 
replevifiit^not be removed from a county court in fVaks, into the King's 
Benc|i^> by certiorari *». 

In criminal oases, a certiorari always lies, unless it be e^ressly taken 
aw^^; but an appeal never li^ unless it be expressly gi^ by the sta- 
tute A c^twrari is granted of conrse, on the application of the crown: 
but when a defendant applies for it, he must lay some ground before the 
court, support^ by affidavit And the court of Kiifitg's Bench may grant 
a certiorari, to Remove an indictment fur a misdemeanor, from the Great 
Sessions in Wales, into this court But the court refused a certiorari, 
to remove an indictment for a misdemeanor, and proceedings thereon at 
the assizes, aft^r conviction and before judgment ; which was prayed for 
the purpose of applying for a new trial, on the judge's refusal of the evi- 
dence, on tkt* ground rf the verdict being against evidence, and the judge’s 
direction^. On for a rule nisi for a certiorari, to remove an order 

of sessions, it is irregular to entitle the affidavits in any cause ; and if tliey 
are entitled, they cannot be read*?-: 

After judgment, a certiorari does not in general lie, to remove a cause 
from an inferior court ^ ; and therefore if it be returned thereon, that the 
defendant is condemned by judgment, he shall be remanded, and continue 
in pri$(% without being let to bail against the will of the plaiutiiF, until 
agreement be made with him of the sum adjudged K So where, in an ac- 
tion for sixteen pounds, brought in the forest court of Knareshorough, the 
defendant suffered judgment by default, and afterwards sued out a ceriio^ 
rati, to remove the cause into the King's Bench ; the latter court held, 
that the certiorari was too late, and made a rule for a procedendo abso- 
lute, although the defendant, in Opposition to that rule, swore that the 
jurisdiction of the inferior court was limited to ^five pounds \ But if a 
defendant in execution have an action depending against him in the court 
below, this, being returned^ be a cause of detainer in the court above: 
And in eases of absolute lu^^ity, a|( wlierc the inferior court refuses to 
award execution \ the court above will grant a certiorari after judgmei^tj, 
for the sake of doing justice between the parties. So, where the inferiw| 
cdurt acts ^j^e summary method, or in a new course different from 
common law, a certiorari lies after judgment ; though a writ of ^IStor does 
not *. 

If the judgment of an inferior court be removed into the King's Bench 
by certiorari, and the party sue a scire facias to have execution upon such 


» 6 Dowl. & Uyl. 489. 

^ & Ores. e06. 7 Dowl. & HyU 

m & C 

^ 3 Dowl (b Ryl. 35. and see id. 875. 301. 
9 Bom* Sb Ctta» 22^» ^ BowL ^ Ryl. 306. 

s.a 

^ • S thiM if Mmt, 6^. 
f 4.1!>«ii!d mt k«n. 370. 440. 


* t Bam. & Cres. 267. ' 

h 7 Dowl. & Ryl. 709. 

* Stat. 2 Hen. V. st. 1. c. 2* Tear j^k, 
9 Hen. VI. 8. 

k 1 Lil. F. R. 252, 3. V ^ 

1 ] Salk. 263. and see 9 2 

Bing. 844- S. C. 10 Moon, 38. 171. 

8 Bing. 463. S. C. . 



to shcW in his ici^e facias'^ that it is the judgment of 
Qh jbttn^ removed^ither by ceftiorai/i, and to pbiht Out the p^K 

tidblai^' limits of the inferior jurisdiction, and^ifay e^ctitloii witlSli ilioriC 
limits: But if the judgment be removed into the King's Bench )by'Svrit 
of ertor, and a^med;, the party may have CKecutlon in any part of 
land; for by ifiite affirmaiicc it is becOme'^^e judgment of the 
Bench ®. And now^ by the statute 19 peo. JII. c. 70. § 4. reciting that 
persons served with ptodess' issuing out of inferior courts, where the debt 
is under ten pounds, (since extended to tfveni^y pounds, by the statute 
7 & 8 Geo. IV. c. 71* § 6.) may, in order to avoid execution, remove their 
persons and effects beyond the limits of the jurisdiction of such courts ; it 
is enacted, that in all cases where final judgment shall be obtained in 
any action or Suit, in any inferior court of record, it shall and may be 
lawful to and. for any of his majesty's courts of record at JVeslminste?', 
upon affidavit made and filed of such judgment being obtained, and of 
diligent search and inquiry having been made aftd: the person of the 
defendant or his effects, and of execution having issued against sucii 
person or effects, and that they are not to be found within the jurisdic- 
tion of the inferior court, to cause the record of the said judgment to be 
removed into such superior court, and to issue writs of execution there- 
" upon, to the sheriff of any county or place, against the defendant's per- 
son or effects, in the same manner as upon judgments obtained "Ih the 
said courts at Westminster:*' Which provision is extended, by a subse- 
quent statute to the courts in Wales, and the counties palatine: but 
from these courts, a transcript of the record is to be removed, and not the 
record itself; and the latter act extends to all judgments, for the difend^ 
ant as well as the plaintiff. In a case arising upon the former of these 
statutes, where a judgment was signed against a defendant in an inferior 
court of record, and he surrendered in discharge of his bail, but, before he 
was charged in execution, he was removed to the Fleet by habeas corpvs; 
the court of Common Picas determined, that a 0p:fiorarl might be granted 
to remove the record, in order to charge, him in eS^iBcution in the Fleet, on 
tho;yroiind that although the case of a prisoner in actual custody be not 
wit^n the express terms, yet it is within the equity of the statute But- 
tlie>rftatutB'19 Geo. III. c. 70. § 4. is confined to suits in inferior courts, 
wli^e the proceedings are similar to those in the superior courts ; and 
therefore does not extend to the case of a foreign attachment And a 
certiorart, we have seen will not lie, to remove the record of a j^dgriient 
obtained against a defendant in the county palatine of Durham, for the 

^ 1 Ld. Rajnxi. SI 6. 3 Salk. S20. Carlh* and decrees of the courts of Great Sessions 
391. see 3 Durnf. & East, 657. in against persons resitting out of tlie 

but jsefr^, iSkJiO. 242. C. Gilb. Repl. 117. jurisdiction, process from the couits »i. 

^ 33 Gi^f BT. c. 68. § 1 . And for ttic Westwxnst&r, 
forms of writs of certwmri and proccetiings 1 H. Blac. 532, 3L < * 

on thia aris^ see Append. Chap. XVI. § ** 5 Barn. & Aid. 821. t Dowl. & Ryl. 

10, &c. also stab 5 Geo. IV. c. 106. 537. S. C. 

§ 15. for enforcing obedience to rales, orders ** Ame, 280. 
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pSj^se of enabling his bail to tender him in thc^ court of King^^JBoii^^ 
^^'tSbugh he be a prisoner for debt in the custedy^f the marsliai%' ' « 
Eeraoval of de- As persons scrvedj^vith process issuing out of courts of requests may# 
fr^^courS"of'* avoid execution, remove their -^rsons and effects beyond the 

requests, to Imve limits of the jurisdiction of the said courts, there is a clagfse in the court 
^ecution tljtrc- ^ Bathp Sat. that “ in all ca^ where a final 

d^ree or judgment, for an-y sutti or sums exceeding ten shillings, shall 
" have been obtained in the said ccurt, it shall and may be lawful to and 
for any of^tds majesty’s courts of record at Westminster, upon affidavit 
' made and filed of such decree or judgment being obtained, and of dili- 
gent search and inquiry having been made after the person or persons 
u>f tlise defendant or defendants, or his her or their goods and chattels ; 
and of the precept of execution having issued against the person or per- 
sons, or j^ffects, as the case may be, of the defendant or defendants ; and 
tliat thr p<‘r8f>n or persons, goods and chattels, of such defendant or de- 
“ fendiints is or to be found within the jurisdiction of the said 

court, (whi^^j^flidavit may be made before a judge or commissioner au- 
thorlxcd to take affidavits,) it shall and may be lawful to and for such 
sup&ior court to cause the record of the said decree or judgment to be 
removed into such superior court, and to issue writs of execution thcre- 
upon, to the sheriff of any county, city, liberty or place, against the 
person or persons, or effects, of the defendant or defendants, in the 
same manner as upon judgments obtained in the said courts at 
minster; and the sheriff, upon every such execution, shall, and he is 
thereby authorized to detain the defendant or defendants, until the sum 
** of ten shillings be paid to him, or to levy the same out of the effects, 
" according to the nature of the execution, for the extraordinary costs of 
the plaintiff or plaintiffs in the said court, subsequent to the said decree 
or judgment, and of the execution in the superior court, over and above 
" the money for which such execution shall be issued.” And there are 
similar clauses, in the court of requests acts for other populous districts ; 
as for the town and Iwrough of Gritnsbij, and the liberties thereof, and the 
several parishes and places in the hundred or wapentake of Bradley, Ha-- 
versioe, and the east division of the hundred or wapentake of Yarborough, 
in the county of Lincoln^; the hmidrcd of FAIoc, and parishes of Syrjleet 
and Gosberton, in the hundred of Kirlon^; the borough and parish of 
Boston, and hundreds of Skirheek and Kirlon, (except the paril^hes of 
Gosberton and Surjlcet ®/) and the sokes of Bolingbrooke and Ilorncastle, 
and other places, in the same county the Isle of Wight, in the county of 
SovTHAMPToN the to^vnships of Stockport and Brinningtm, and ham- 
lets of Edgefcy and Brinksway, in the county palatine of Cub'ster^; 
the town and liberties oijdeverley, in the county of York theliovim and 

* 2 DowL Sc * Id* ecss. a#'C.:h ^ 

fitat 45 Geo. HI. c. Ixvii. § 27. ^ 7d. c. hcxviii. § SI. 

® 4fi Geo^^llh c, xxxvii. § 22. ^ Stat. 46 Geo. 111. $ 22. 

4?y Geo. HL seas* 1. c. xxxvii. § W. c. cxiv. § 26. 

cxxxv. 5 24. 
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ftuti^^fidwick, and villa of Bam^gaie einA San*, and'^severol pariahesy 
in the of Kent ^ptkc parishes of Saint John the Baptist^, Saint 
Peter the Apostle^ and Birchington, and the vill of \]ff^ood, in the Isle of 
Tkanei the town of Grau^nd, and hundreds of ’^PoldngtrQi^gh^Dari^ 
Jhrd, WUndvgtpn, and Axtane and the hundred of Codskeath, anS Other 
places^ in the same county*^; the parishes^pf JIales Owen, Bowky 
W ui Bromwich, Tipton, and manor S^BfoMey, in the counties of iTon- 
CESTER, Salop, and Stafford^; the township of Wolverhampton, and 
other places^ in the latter county^; the town and borough of Ipswich, in 
the county of Suffolk 8; and the parish oi' Manchester, in the county 
palatine of Lancaster^ 

The writ of certiorari should be directed to the judge or judges of the 
inferior courts from which the cause is intended tP be removed ; and when 
it is for the removal of a cause^ should command them to cei^ify the re- 
cof*d, with all things touching the same ‘ : therefore, where a certiorari in 
such case was to certify the tenor of a record, it was. superseded as erro- 
neous ; for being to remove a record out of an inferior cqprt, in order to 
be proceeded on in a superior one, it ought to have been to certify the very 
record ; for otherwise no proceeding could be had upon it K When the 
certiorari issues out of Chancery, it is an original writ, and may be tested 
at any time in term or vacation ^ ; and sliould be made returnable on a 
general return-day: But when it issues out of the King's Bench or Com- 
mon Pleas, it is r judicial writ, and should be tested in term-time ; and, 
in the King’s Bench, it is usually made returnable on a day certain in 
court"*. If the writ be mis-dirccted ", or otherwise bad in point of law, 
the court will order it to be quashed, if before them ; or, if not returned, 
will grant a supersedeas But the court cannot quash a writ that is not 
before them " : And though the parties to whom the certiorari is directed, 
and in whose keeping tlie record is, may object to make a return of it, on 
account of an informality in the direction, yet they having in fact returned 
it into the court above, no such objection can be taken by third persons i*. 

The writ of certiorari, we have seen % lies for the removal of all causes 
from inferior courts, whether the defendant has been proceeded against 
therein by capias, or other process : But the writ of habeas corpus, which 
will next be considered, only lies where Ihe defendant has been arrested 
upon,, or served with a copy of a capias, and either remains in custody, or 
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^ Id, sess. 2. c. vii. § 24. 

• Id, c. xl. § 27. 

^ Stat 4S*Ge<k HI. c. i. § 30. 
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^ Stat 48 Geo. III. c. xliii. § S3. 

' Append. Chap. XVI. $ 1, &c. 

2 Aik. 317. and see 1 Madd. Chan. 12. 
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** Id, 318. and see $iQr. Hep. 156. 

^ 4 Dumf. & East, 499. 

^ Ante, $99. 
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has 'given boil** ^l^is^tter wz|vlb0t%b its direct object be to bring 
the of the defen^t, sehres d^seqnetttxfilf to remove cnlkir^^^gainot 
him from inferior courts: And the ground of removal upon this writ is, 
that when ii^lefcildant^ against whom there ® a cause depending in ah in- 
ferior court, is removed by habeas corpus into the court abpye, the inferior 
cour%)wve lost their Jurisdiction over him ; and not haviiig jurisdiction 
over hi» person, they cannot proceed in the cause, and the bail, if any, in 
the ihferior court are discharged K But this writ only lies for the defaid-- 
avt, and cannot be bad by the plaintiff, to remove his own cause from an 
inferior court 

writ of habeas corpus, of which something has been already said 
as it is used to remove prisoners into the custody of the marshal of the 
King’‘s Bench or warden of the Fleet prison, is a judicial writ, issuing out 
of the court of 'King's Bench or Common Pleas : and, like the certiorari, 
should be directed to the judge or judges of the inferior court, in which 
the record is ; comfnauding them to have the body of the defendant, to- 
gether with the day and cause of his Ijciiig taken and detained, to do and 
receive ^5cc. Tlierc is an old rule of court s, by which the habeas corpus, 
when directed to the inferior courts of London., Westminster, Southwark, 
and other conjts within miles of London, might have been retuniahlc 
immediate ; but otherwise it must have been rettirnable on a day certain 
in court s. This rule however having fallen into disuse, the writ, we have 
seen is now always made returnable mmedtatc. 

The writ of certi&t'ari or habeas corpus, when delivered to the judge or 
judges of the court below, instantly suspends their power ; sp that if they 
afterwards proceed, it is a contempt, for which they arc liaUe to an at- 
tachment ; an^^he subsequent proceedings arc void, and coram nonjudiccK 
On redSpt of the writ therefore, it should he forthwith allowed and re- 
turned : and the ofttcer cannot refuse to obey it, under pretence of not 
being paid his fees in the court below, or the charges of bringing up the 


• I Barn. & Cres. 613. 2 Dowl. & Ryl. 
722. S. C. 4 Barn. Sc Cres. 401. 6 Dowl. 
& Kyi. 497. S. C. 

* Skin. 2*44, .<5. And see 3 Bac. Abr. 16. 
3 IVIaulS Sc Set 328. in :^hich latter case it 
was liolden, that upon the removal of a 
cause by certiorarif out of an inferior court, 
tlie pleilges below are discharged, by putting 
in and perfecting bail above ; and the dis- 
t‘ ridtion seems to be, that when the jdairUiff 
removes the cause, the bjiil are immediately 
diaClKirgeti ; but when the dcfmdaiU remoWs 
it, ffiey are not discharged, uritllP bail above 
be put in and pcriccted. Id, 330. Jtay^ 

J* 

^ Pr. C. P. 5. Pr. R(*. "Sie. 

860 , ' ’ , . 


^ AtUe, 347, &c, / 

^ For the direction of the wri,^ 
corpus in particular cases, see Append* Cliap. 
XVI. § 18. 

f Append. Chap. XVI. § 16. 

® R. M. 1664. § 8. K. B. and see R. M. 
1664. § U. R. IL IS & 14 Coi^: 11. C. P. 
** AtUej 349. 

* Bro. Abr. tit, Cavsc de remover pi, 
48. 1 Salk. 148, 9. 2 Ld. Ra>-tn. 837, 8. 

S. C. Gilb. Exec. 144. 200. 202. Cilb. 
Repl. 1 1 7. Doug. 749. as to writ of ftr- 
lit^rari; ami Cro. Car. 201. 1 Mod. 196. 

T. Jon. 209. 3 Mo^. 86. Skin. 244. I 
Salk. 148. 362. 0>Mod. 177. S. C. as to the 
writ of habeas corpus. 
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de&n^t^: for the former^ he remedy, by nctiou; aiid for 

the lat|^> if not paid, thfe defendant may be remanded *** 

It was formerly usual for the defendant in on inferior couJt- to sue out When formerly 
a writ of certwrari or habeas'^ corpus, and keep it In hfe poAct, ^without 
producing it, till issue was joined, tlie jury sworn, and the plaintiff had 
given his evidence ; by which meaii| the plaintiff was not only jput td 
considerable expense, but the defendant> knowing before-hand wlit proofs 
he could produce, had an opportunity of opposing them by falser wit-* ^ 
nesses •=. To remedy this mischief, it was enacted by the statute 43 Eliz. Mast bo de- 
c. 5. that no writ of habeas corpus, or other writ, to remove any causO' 
depending in an inferior court having jurisdiction thereof, shall l>e re** 
ccived or allowed by the judges or officers of such court, but they may 
proceed therein as if no such writ were sued forth or delivered, except 
" the said writ be delivered to such judges or officers, before the jury have 

appean'd, and one of them is sworn.” And still further to avoid vexa« Before issue, or 
tious delays, by the removal of causes out of inferior courts, it was enacted 
by the statute 21 Jac. I. c. 23. § 2. that no writ of habeas corpus, cer-^ 
itornri, or other writ, except writs of error or attaint, to stay or remove 
any cause depending in an inferior court of record, having jurisdiction 
thereof, where the same arises within its jurisdiction, shall be received 
or allowed by the judges or officers of such court, but they may proceed 
therein, &c. except the said writ be delivered to such judges or officers, 

" before issue or demun'er joined in the said cause ; so as the same be not 
joined within six weeks next after the arrest, or appearance of the dc- 
fondant.” This statute is confined to inferior courts of record ; and 
does not extend to the case of an interlocutory judgment : therefore, the 
practice in that case is to allow the habeas corpus or ccrlS^orari, in like 
manner as upon the 43 Eliz., provided it be delivered at any timfe before 
the jury are sworn ^ ; which is also the practice, wlicrc issue is joined 
within six weeks next after the defendant’s arrest or appearance. 

By the statute 21 Jac. 1 . c, 23 it is further provideeb that if in any Not allowed, in 

ctoise, not concerning freehold or inheritance, or title of land, lease or 

rei|it> commenced or depending in any such inferior court of record, it 

shall appear or be laid in the declaration, that the debt damages or things 

demanded do not amotint to or exceed the sum of Jive pounds, then such 

cau^ tihall not be stayed or removed by any writ or writs whatsoever, 

other.vth'an writs of error or attaint : And if any writ or writs shall be 

granted or sued forth contrary to the intent and meaning of this act, 

the judges of the inferior court disallow and refuse the same, and 

proceed as if no such writ had been granted or sued forth : provided 


® 2 Sir. 814. 2 Bur. 1152. and see Pi. 
Reg. 21S>. 1 H. Blao. 105. 

1 Str. SOB. 2 Sir. 12G2. 

presonble^U the statute 43 Eliz. 
c. 5. But if the certmati had been delivered 
after the jury charged with the evi- 
dence, the inferior court might have pro- 
aeikd to take, the yerdict. and then reftilit d ^ 


because the jury were sworn to speak the 
truU), and intent of the certiorari in such 
case was not to stop tlic trial. Gilb. Exee. 
144. 

2 Bi|r. 759. but see Pr, Reg. 217. 
Barnes, 221. S. C. cofUra, 

“§ 4 , . 
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AUliough there 
be other actions, 
for demands ex- 
ceeding that 


Nor in caui^ss 
under Imnty 
IKiunds, unless 
recognizance 
entered into, in 
court below. 


Sknikr rec^nl* 
xance requii^k 


olf* 

there be an utter barrister of thrke years standing at th^ bat of one of 
the four inns of court, steward or under-SteWard, town-detk, judge or 
recorder of such inferior court, or assistant to the judge or judges of the 
same, who is hot an utter barrister of that standing, there present, and 
" noti^f counsel in any action or suit there depending ‘ ’If this proviso 
be noft co|nplied with, the cause may be removed at any time ^ : and the 
court will not grant a procedendo, where the jtfdge is a barrister, if he be 
not present at the triajt^ 

Soon after the making of this statute, a method was contrived of re- 
moYjng causes for sums not cxceediiig^/^i’c pounds, by setting up an action 
for a fictitious demand to a larger amount ; and then, upon suing oat a 
habeas corpus, all the causes were removed together To defeat this 
contnvatt^ it was enacted by a subsequent statute ®, that ** the judges of 
** such inferior courts as arc described in the statute of James, may pro- 
ceed in such causes as are therein specified, which appear or are laid 
** not to exceed tlv' sum of '^ve pounds, although there may be other ac- 
tions agakiat the defendant, wherein the plaintiff *s demands may exceed 
the sum of five pounds.” And lastly, by the statute 19 Geo. III. c. 70. 
§ 6. which takes away the arrest under ten pounds in inferior courts, it is 
provided, that no cause, where the cause of action shall not amount to 
the sum of ten pounds or upwards," (since extended to twenty pounds, by 
the statute 7 & 0 Geo. JV. c. 71* § 0.) shall be removed or removeablc 
** into any superior court, by writ of habeas corpus or otherwise, unless 
the defendant shall enter into a recognizance to the plaintiff, in the in- 
ferior court; with two sufficient sureties, in double the siK due, for the 
payment of the debt and costs, in case judgment shall "’^pass against 
him T$is statute is not confined to actions of debt, or for the re- 
covery "of liquidated damages ; but extends to all actions brought for the 
recovery of debts vor damages, under an arrestable sum : and therefore, 
where an actiim wts brought in an inferior court for drfamaiim, and the 
defendant, aft^ entering a common appearance, and suffering judgment 
by default, removed the proceeding by cerlicyrari into the King’s Bench, 
without entering into any recognizance ; the court held, that the case was 
within the statute, and awarded a procedendo, for the defendant’s default 
ill no^ entering into the recognizance thereby required, the damages being 
hjiid under an arrestable sum^. But where aii action was brought in an 
inferior court for 8/. J 7s, 3d. and the damages were laid in the declaration 
at 20/. and the defendant, after interlocutory judgment signed against him, 
removed the cause into the King’s^^nch by habeas corpus cum causd, 
wi^Aout entering into the ^r^c<^izance required by the statute 19 Geo. III. 
c. 70. J 6. tlie court refused to award a procedendo \ A similar recogni- 
zance is required, on the ^moval of causes from any court of inferior juris- 


• 5 ^ * For the foqin of a a r&. 

^ 70, S Ifod. 8d. cognizance of l«I on thU ilt&tute, see Ap- 

® 1 Bju. 614*, pend. Chap. XLIII. § 16. » 

' Ta%.406. " ^ Dowl. & Ryl SdO. 

• n Geo. L # m.4 a. * id ,m a Bam. & Cres. 802. 5. C. 
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the court of Common Pleas at Lancaster^ where the cause of C. P. at Za«- 
actiOA does not amount to the sum of 10^. or upwards, by the statute 34 
Creo^ III, c. 58, f 2. And two days notice exclusive must be given of Notice of bail, 
the bail, in the court below, in order that the plaintiff may have an oppor- 
tunity of inquiring into their sufficiency \ ^ 

On a certiorari, the record itself is returned, in the condition in which When record is 
it was when the writ came, to the court below : And this writ removes all or Imb^s 
things done in that court, between the teste and return of it But upon c<w 7 ^iM,andwlie» 
a habeas corptis, the record itself is never removed, as it is upon a rer- 
tiorari, but remains below j and the return is only an account or history 
of the proceedings, stated and sent up to the superior court, to enable 
them to judge and determine the matter there It is not deemed a suffi- WJiat is ?)ot a 
cient return to a habeas corpus, that before tlu* coining of the writ, the return, 
party -was bailed ; for he is still in custody in contemplation of law ® : And Writ, wiu'u dis- 
when the writ is disallowed by the inferior CKiurt, fur any of the causes be- rcturnedr*'^*^'^ 
fore mentioned it must still be returned to the superior court, with the 
special matter ^ 

On the return of the certiorari or habeas corpus, if the defendant be in Pail on ccr/io- 
actual custody on mesne process, the court will not dischai^e him, 
until bail be put in and perfected above ^ ; and therefore in such case, the 
usual way of gaining the defendant his liberty, is to put in and perfect 
bail below, before the writ is brought K When the defendant is not in 
actual custody, at the return of the certiorari or habeas corpus, he must 
put in bail, if called upon, in the court above ; which bail is either cww- 
mon or spemajl, as in the court below, ^ 

Before 'fte statute 12 Geo. I, c. 29. every defendant, not being an cxe- Special bail, 
cutor or administrator, must have put in special bail ujMti a certiorari or and wlieiTiwf* 
habeas corpus, in all actions whatsoever, except actions for words, and 
trifling assaults, unless a judge had otherwise ordered \ By that statute, 
no person shall be holden to special bail, upon propcss issuing out of an 
inferior court, where the cause of action shall nqt am^nt to the sum of 
shillings or upwards.” And,^ by a subsequent !$tatute \ no per- 
son shall be arrested, or holden to special bail, upon such process. 


* Imp, K, B. 10 £d. 660. Imp. C. P. 7 
£d. 699. 

Gilb. Exec. 144. gOO. Gilb. Ilrpl. 117. 
a P, 1 Salk. S6g. 6 Mod. 177. S. C. 2 Ld. 
Kaym. 1102. 2 Atk. 317. 4 Barn. & Cres. 
401. 6 Dowl. & Ryl. 497. S. C. For the 
forms of returns of proceedings in a borovi^ 
court, see Append. Chap. XVI. § 2.; in the 
Mayor's court of Xowfon, by foreign at- 
tachmenlf ttf. § 4 ; and in the Great Sessions, 
id. § 15. 

I Salk. 2 U. Raym. 838. S. C. 

^ 1 Salkif 6 Mod. 177. S. C. Skin. 
244. And for the form of a return that the 
defendant was takeD, &c. on a plaint levied 


in the sheriff's court of London, see Append. 
Chap. XVI. § 17. 

® Salmon ^ Slade, II. 2.5 & 26 Car, II. 
cited in 2 Croniji. 3 £cL 402. 
f Ante, 406, 6. 

e 1 Mod. 195. 3 Mod. 85. Carth. 59. 2 
Croinp. 3 Ed. 402. 

*» It, M. 1664. § 7. R. H. 2^nc. HI. (a). 
K. B. Rl M. 1664. § 10. C. P. 

* New Guide, K. B. 244. 

. R. ll. 16|4. $ 0. R. H. a & S Joe. JI. 
K. B. R. M. 1619. reg. 8. R. M. 1651. $ 
18. C. P. I Salkk.|te. 102. 

• 19 Geo. III. 0.50, 5 1. 
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where the cause of action shall not amount to the sum of ten pmindtsi 0r 
" upwards/* This provision has been since extended, by the statute 7 ^ 
8 Goo. IV. c. 71 - ^ to ^^all actions in inferior courts, where the cause 
of action shall not amount to twenty pounds, exclusive of any costs, 
charges and expenses, that may have been incurred, rcopvered, or be- 
come chargeable, in or about the suing for or recovering the same, or 
any part thereof : ” Therefore, at this day, ^Jess there be a cause of ac- 
tion to th^t amount, the defendant need not put in special bail, upon ^ 
certiorari or habeas corpus, in the court above : though, if it be under 
that amount, he must enter into a recognizance with two sureties to the 
plaintiff in the court below, pursuant to the statute 19 Geo. III. 
c. 79. { 6 ®. On a recognizance to render in an inferior court, if the , 
proce^ings are removed into the King’s Bench by writ of error, a 
render in that court lias been deemed a good performance of the con- 
dition 

the ret -rn the wi^^'0riim'ari^, or habeas corpus, tlic plaintiff 
should obiui^i a rule or order Aom a judge, for a procedendo, unless the de- 
fendant put in bail within /o?/r days after notice of the rule, if in imn; 
or, in vacation, within sLr days after notice thereof But it is a rule in 
the King’s Bench, that no bail shall be put in upon any writ of habeas 
corpus, before the writ is returned; and that such bail shall not be 
taken by any justice of this court, unleSs that writ, with the return 
thereof^ sliall be offered before the said justice to be filed, at the time of 
putting it in If a defendant be arrested by process of the King’s 
Bench, and removed by habeas corpus to the Common Pleas, he may put 
in and justify bail in either court^ . 'v 

The bail upon a habeas corpus are taken on a ball-piece, which is an- 
nexed to the writ and return, setting forth, in the King’s Bench, that the 
defendant is delivered to bail upon a habeas corpus, at the suit of the 
plaintiff or plaintiffs in the plaint s ; in which respect it differs from the 
bail-piece upon a cepi corpus : In the Common Pleas, the bail-]>iece con- 
tains a short statement or abstract of the habeas corpus, with the names 
and additions of the bail, and the sum sworn to ; and in that court, it is 
filled up by the clerk of the dockets, who attends one of the judges to put 
in the bail, and to render the principal, if necessary **. When common 
bail are sufllcient, the bail-piece * should be filled up, annexed to tlie habeas 
corpus and return, and filed by the defendant’s attorney at a judge’s 
chambers, within the time allowed by the rule ^ ; and notice * thereof given 
to tlie plaintiff's attorney. When jpeciaZ bail arc required, they may be put 


ArUe, 406. 

‘ 1 Str. iO. 

‘ 1 Lil l\ n. So«. 

10 W.IIL (o),/K.B. and set 
R. M, I6S4- § 8. K. B. R. M. 1640. rcg. S. 
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ir. C. P, .Vpp.;ad. Cteji. XVI. § ’ j. 

* R. II, JO W. III. aii.i see R. M. 1661. 


B. £. 30 Cor. U. K. B. 

' 1 Bos. & Pu). SIl. jliue, 346. 366. 
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see Append. Chap. XVI. § 38, &c. 

* Imp. a P. 7 Ed. 700, 706’.. 

' Append. Chap. XV, 1. 1,30, 31. ' 

* New Guide, K. B. 360, 61. 
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in at time pending the rule> before a judge in Umn^ commissioner in 
the country, or judge of assize in his circuit* : and they are either abso* 
lute, or de bene esse, as upon a cepi corpus K The recognizance of bail, in 
the King's Bench, is general, that if the defendant be condemned at the 
suit of the plaintiff (or plaintiffs) in ike plaint, he shall satisfy tl^jB costs , 
and condemnation, or render himself to the custody of the marshal but, 
in the Common Pleas, it is, j^ken in a penalty or sum certain, befiig double 
the amount of the sum sworn to, upon condition that the defendant do ap- 
pear to a now original, to be filed within two terms ; and that if he be 
condemned in the action, he shall |>ay the condemnation money, or render 
himself a prisoner to the Fleet ^ : and in that court, on a removal by /iu- 
beas corpus, tjie original should it seems be shewn, upon tendering the de- 
claration, if insisted on ; and agree in the nature of the action, the sttm in 
demand, and the county, otherwise the bail are not liable 

When special bail are put in upon a hab^^ corpus ^ notice thereof should 
be given in writing, before the expiration, rule, to the plaintiff 

attorney ^ ; who is allowed twenty eight days in the King's Bench, or in 
the Crmirnon Pleas twenty days after they arc put in, to except to them : 
and if he do not except to them for insufiicieiicy within that time, the bail* 
piece should be filed by the defendant’s attorney, within four days after 
If the bail in an inferior court offer to become bail in the action in the 
King’s Bench, the plaintiff is in general compellable to take them ; be- 
cause he might, but did not except to them below; But it is uthenvise, when 
a cause comes hither out of London ; for the sufficiency of the bail there 
is at the peril of the clerk, and he is responsible to the plaintiff j so 
that the plaintiff had not the liberty of excepting to them ; and the clerk 
is not responsible, if they be deficient in this court, though he was in Lora- 
don 

If the plaintiff be dissatisfied with the bail put in by the defendant, he 
should obtain a rule or order from a judge, for better bail, which will en- 
title him to a procedendo, unless they are perfected in fmr days after ser- 
vice of the rule ^ : and thereupon the sayne or different bail must justify, 
(as in other cases,) w'ithin the four days, if the rule be served in term; 
but if served in vacation, it is sufficient for tlic defendant to give notice, 
within the time allowed by the rule, of an intended justification on the 
first day of the ensuing term K The court of King’s Bench, we have 
seen"*, will not give time to correct a misnomer in the notice of justifica- 
tion of bail ; and it is a rule in that court, not to allow time for justifying 


II. T. 8 W. III. rcg. S. § 1. K. B. 

R. M. 1 C&4-. § 7, 8. K. B. II. M. 1 054. 
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bail on a habeas corpus, on acconnt of the dxHuj \ except in ease of nn^ 
avoidable accident, such as the unexj[^eeted illness of the bail K Where 
the rule for better bail was served on the Idtlji of January ^ and the bail 
did not justify until the 19th, the court held, that the plaintiff proce- 
dendo was regular « : But where the rule expired in vacation, a render on 
the first day of the ensuing term, sedeute curid, was deemed good; 
though notice was not given till afterwards on the same day, and after a 
writ of procedendo had issued to an inferior court, where the cause origin- 
noted 

The bail upon a habeas corpus are liable to all the actions mentioned in 
the return of it, wherein the plaintiff or plaintiffs shall declare within two 
terms ®. But this must be understood of the bail upon nuhaheas corpus 
hefor^b declaration ; for it is said, that if the plaintiff have declared before 
the habeas corpus delivered, in one action which requires special bail, and’ 
in anotht«r wherein common bail is sufficient, the bail shall be special only 
^ to that ucuon which reqtures special bail, and common to the other 
On a removal after declaration, special bail are liable, though the plaintiff 
declare in a different kind of action in the court above, so as it be for the 
same cause And where one of the Yeomen of the King's guard had 
been arrested, without leave from the Lord Chamberlain, by process issu- 
ing out of the Palace court ; and that court had refused to discharge him 
out of custody, on filing common bail ; and, bail above having been put 
in and perfected in that court, the defendant, after interlocutory judgment 
signed, removed the cause into the King’s Bench by habeas corpus, and 
put in and perfected bail ; the court, under these circumstances, refused 
to order an exoneretur to be entered on the bail-piece K 

If bail be not put in and perfected in due time, a procedendo may be 
awarded ^ : which is a judicial writ, directed to the juc^es of the inferior 
court, commanding them toproceed in the cause notwithstanding the writ 
before delivered to them. The procedendo removes the suspension created 
by the certiorari, or habeas corpus^: and this writ may also be awarded 
where it appears upon the return of the habeas corpus, that the court above 
cannot administer the same justice to the parties as the court bchw ; as in 
the cases before mentioned where an action is brought in London, for 
calling a woman whore; or upon a custom or byc-law, which is only 
suable in the inferior court. So, where a habeas corpus was brought after 
interlocutory and before final judgment in an inferior court, and the de- 
fendant died before the return of it, a procedendo was awarded : because, 
by the 8 & 9 W. III. c. 11. J 6. the plaintiff may have n scire facias 
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agt^ut the encutoTB, and proceed to judgment^ xddeh he oaamM have ^ 
anothei* court ; and by this means lie would be deprived of the effect of bis 
judgment^ which would.be unreasonable®. So, where an action was 
brought in the sheriff's court of London, aj^inst two partners, and one of 
them broughl? a habeas corpus, and put in bail for himself only, a proce^ 
dendo was granted : for otherwise the plaintiff would have been disabled 
from going on in either coa^t^. And a procedendo was awarded in an ac- 
tion brought in the Palace court, on a bail bond given to the officer, on 
process issuing out of that court : for, by the statute 4 Anne, c. 16. § 20. 
the action on the bail bond ought to be brought in the same court where 
the original action was commenced, in order that the court may give such 
relief, in a summary way, to the plaintiff and defendant in the original 
action, and to the bail upon the bond, as is agreeable to justice But the 
plaintiff in an inferior court, from which a cause is removed by habeas 
corpuSi is not entitled to a procedendo, after render of the defendant, and 
notice of such render ; although the render be made after the day on w^h 
the rule for better bail expires And a procedendo cannot issue after ser- 
vice of the rule for the allowance of bail, on the ground that the plaintiff 
was called by a wrong name in the notice of bail; but the rule for the 
allowance should be first set aside 

In causes removed from the Mayor's court of London, the court above Discussing 

, _ V . of custom 

will allow the validity of the custom or bye-law, upon which the action is ^ law, on 

founded, tfli be discussed in a summary way, upon the return of the cer- 
tiorari or habeas corpus, and before it is filed ^ : but where an action was corpm. 
brought in that court, and the defendant, who was an attorney of the 
King's Bench, sued out a writ of privilege, a procedendo was awarded, 
without prejudice to the defendant's pleading his privilege in the court 
below So, where a cause was removed from the Mayor's court of 
don by habeas corpus, to which a return was made, stating a custom under 
which the defemdant was sued and arrested, error being suggested in the 
proceedings below, the court above would not stay the procedendo merely 
on that ground ; but said, they would leave the defendant to his writ of 
error But, except in causes removed from London, the court above will 
not enter into the validity of a custom or bye-law in a summary way, on 
the return of the certiorari or habeas corpus ; but put the parties to de- 
clare upon it in that court, and demur 

If a record be filed in the King’s Bench, upon a certiorari, it can never Remanding 
be sent back or remanded, either in the term in which it is filed, or any 
other ; and that is plain by the act of 6 Hen. VIII. c. 6. which enables 
this court to remand it in case of felony, which otherwise they could not 
have done*^ : and therefore the procedendo must be moved for on the re- 
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tup of the C0rtiomrh and before it is filed : But upon a hab^us carpu$ it 
iw otherwise; for the very record below is not returned thereon^ and 
therefore cannot be filed : consequently a proc^dmdo may be granted on 
this writ, after the return is filed ; because it will not send out any record 
filed in this court, but only takes off the suspension created by the Imhem 
ewrpus ®. After the cause has been once remanded, by writ of procedendoy 
it cannot be again removed, or stayed by any writ before judgment ^ : 
And if, after a procedendo to carry a cause back to an inferior courts the 
plaintiff recover, and then sue out a scire facias against the bail below, 
and they remove the proceedings against them into the King’s Bench by 
habeas corpus, this court will award a j^rocedendo in the suit against the 
bail®. 

A certiorari, as we have already seen removes the record in a civil 
cause from the inferior court ; but though the record be brought up on 
this writ, into the court above, yet they do not take up the cause where 
the record k*/jv<?g off. but begin the whole proceedings de nom ; for there 
is ho continuance from the inferior to the sui)crior court, and therefore 
they cannot proceed on that record which was below : and tliougb a cer~ 
tiorari removes the record in the condition in which it was at the time of 
the service of the writ, and thereby transfers the same into the superior 
court, yet it cannot make the roll of the inferior court a record of the su* 
perior one, but only brings up the record from the inferior to the superior 
court®; and nothing is recorded here but the original^: Therefore, 
where the proceedings in an inferior court of record were removed by ce? - 
tiorari into the Common Pleas, and the question was, whether the plaintiff 
should declare de novo ; it appearing by the return, that the parties were 
at issue in the court below, it was holden that the plaintiff must declare 
de nm)o «. On the removal of a cause from an inferior court, by writ of 
certiorari, the plaintiff need not file his declaration, until the end of the 
term after that in which the writ is returnable **. And, on a certiorari or 
habeas corpus, the plaintiff may declare in this court, as he pleases ; and 
is not confined to the same species of action as he declared in below K 
When a defendant, however, removes a cause from an inferior court by 
certiorari, the plaintiff is not bound to follow the suit ; and the defendant 
cannot sign judgment of non-pros, for want of a declaration K 

On a habeas corpus, the parties have no day in court : and, as the re- 
cord is not removed upon this writ from the inferior court, but only an 
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account or history of their proceecRngs^ the plaintiff must begin de mm, 
and declare agaimt the defendant as in custody of the marshal ^ But it 
is otherwise where conusance is demanded and allowed; for there the su- 
perior court gives a day to the parties in the inferior one, and transfers 
the roll itself into that court. And the reason of the difference is, that 
the inferior court which has conusance, being taken out of a superior one, 
the judges continue the cause into the inferior court, as into a court erected 
by the king, and taken out of the ordinary jurisdiction ; and therefore, 
the proceedings go on as in the court in which they were commenced : 
but where the cause is taken from the inferior to tlie superior court, they 
do not proceed as in the same court ; for it would be below the higher ju- 
risdiction not to proceed on it as res integra, or to suffer any continuance 
to be^ made from a subordinate power to theirs . 

The declaration upon a habeas corpus must be delivered, if at all, before Time for dedar- 
the end of the second term after putting in bail, including the term in 
which it was put in If the plaintiff do not declare within that time, the Consequence 
defendant's attorney is not bound to accept a declaration ; thougli the plain- 
tiff cannot be non-prossed for want of it And if a cause be removed by Plaintiff not 
the defendant, by habeas corpus, out of an inferior court, the plaintiff is Jjj’ “"urt abovil^* 
not bound to declare in the court above, if he has taken no other step 
than compelling the defendant to put in and justify bail there On the Venue, where 
removal of a cause by habeas corpus, out of the courts of Canterbury, 

Southampton, Hull, Litchfield, or^Poole, which are counties where the 
judges of nisi priwA* seldom come, if the action be transitory, the venue 
must be laid in the county of Kent, Southampton, York, Stafford, or Oor- 
set, where the town and county lies And, on a habeas corpus return- Imparlance?, 
able in Michaelmas or Easier term, if the declaration be delivered before 
the third return, the defendant is not entitled to an imparlance e. So, 
when a defendant removes the cause by habeas corpus from an inferior 
court, and the plaintiff does not declare until the next term, an imparl- 
ance is not allowed ; for such removals being in general considered as 
dilatory, it would only be adding to the delay if an imparlance were 
granted K 

If a plnint be levied in an inferior court, within , via? years after the cause Replication to 
of action arose, and then it be removed into the King's Bench by habeas oiMijiuaaons! 
corpus, and the plaintiff declare here dc novo, and the defendant plead 
the statute of limitations, the plaintiff, we have seen *, may reply, and 
shew i^c plaint in the inferior court, and that will be sufficient to avoid 
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tkfe And it is a tkat npon by kaimcoirpwi 

out nf an inferior cotirt^ having jurisdiction of the cause^ if judgment be 
given fi>athe plaintiff^ the costs below are to be considered> and cast into 
the judgment ; if for the defendant^ the charges of putting iii bail K 


When the inferior court from which the cause is to be removed is not 
of record, the means of removing it, we may remember, are by pane, re- 
cardari facias loquelatn, or accedas ad curiam. These writs are chiefly 
calculated for the removal of actions of replevin from the county court, or 
court of some lord authorized to grant replevins ; for it is beneath the 
dignity of a superior court to proceed in other actions, if the debt Or da- 
mages appear to be under forly shillings ; and therefore, in such case, if 
the cause were removed, the court would remand it by procedendo. A 
plaint in repleim rannot, we have seen be removed from a county court 
in Wales, inti* the King’s Bench, by certiorari. And a writ of accedas 
ad curjiam, issued to a court of requests, which proceeds equitably, may 
be set aside on motion 

If a replevin be sued by writ out of Chancery, then if the plaintiff or 
defendant would remove the cause out of the county court, into the King's 
Bench ^ or Common Pleas, he ought to sue out a writ of pone ^ ; which 
is an original writ, issuing out of Chancery, directed to the sheriflT of the 
county where the replevin is brought ; *aiid when returnable'in the King’s 
Bench, it commands the sheriff to put before the king, on a general re- 
turn day, wheresoever, &c. the plea which is in his county, by the king’s 
writ, between the parties, of the cattle or goods taken and unjustly de- 
tained, &c. The writ of pone, if taken out by the plaintiff in replevin, 
hath a clause in it, commanding the sheriff to summon the defendant to 
appear in the court above at the return day, that he be then there, to 
answer the plaintiff thereupon ^ If the replevin be removed by the de» 
fendant, then the pone commands the sheriff, that he warn the plaintiff to 
be there, to prosecute his plaint thereupon against the defendant, if he 
shall think proper^: and by this means, both parties have a day in the 
court above 

When the plaint is in the county court, and the replevin sued there 
without writ, then if the plaintiff or defendant would remove it, he ought 
to sue out a writ of recordari facias hquelam ; which is an original writ, 
issuing out of Chancery **, on a proper prcecipe ^ directed to the sheriflT in 
whose court the plaint is entered commanding him that in bis full 
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txmtff be €aUBii tp be recorded the plaini ^Mch is ;ia the same eemity^ 

without the king’s writ ; and that he have that record in the court above^ 

on a general return under his seal^ and the seals of £»ur lawfulJmights 

of his county^ who were present at that recording ; and that he prefix the 

same day to the parties^ that they be then therc^ to proceed in the action K 

And if a replevin be sued by plaint in the court of any lord^ other than Accedas ad 

in the county court before the sheriff^ then the recordari has a clause ® * 

therein^ commanding the sheriff^ that taking with him four discreet and 

lawful knights of his county^ he go in his pre^r person to the court of the 

lord ; and in that full courts cause to be recorded the plaint^ &c. ^ : and 

from this clause in the writ^ it is called an accedas ad curiam On this 

writ the sheriff must go in person to the lord’s courts and take with him 

four men of his county ; but it is not necessary that they should be 

knights When a sheriff^ or his deputy^ neglects to enter a plaint in 

replevin, in the county courts for damage feasant, the court of King’s 

Bench will not compel him to do so^ on motion ; but the only remedy, if 

any, is by writ of mandamus ®. 

The plaintijf may remove the plea out of the county court, either hj pone, Causes of re* 
or recordari, without cause shewn ; for it is in his own delay : but the 
dfendant cannot remove it without cause she\vn ; for since it is in delay 
of the plaintiff, a just cause ought to appear on record for such removal 
The cause of removal usually assigned is, that the sheriff or his clerk is 
related to one of the parties ^ ; and the sheriff cannot return that the cause 
is not true. But if either the plaintiff or defendant remove a suit out of 
the lord's cwirt, they ought to shew cause ; because they should not oust 
the lord of the profits of his jurisdiction, without apparent reason ^ : And 
it seems that such causes were anciently examined before the writ was 
granted, as in Chancery they used to examine the cause of action, before 
the granting of original writs ; but this in both cases is now neglected, 
and such writs are issued as a matter of course K 

The writ of pone, recordari, or accedas, like the certiorari or habeas Efl^t of pme, 
corpus, when delivered to the sheriff or lord to whom it is directed, in- 
stantly suspends his power ; so that if he afterwards proceed, he is liable 
to an attachment, and the proceedings are void, and coram non JudiceK 
And it has been adjudged, that the officer of an inferior court cannot re- Officer’s fees, 
fuse paying obedience to the writ, under pretence of not being paid his 
fees ; for he is obliged to obey the writ, and has a proper remedy for such 
fees as are due to him*^ On the receipt of the writ therefore, it should 'Allowance, and 
be forthwith allowed and returned, under the peril of an attachment* 

The return to the pone or recordari, &c. should be made and filed by the 
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party it out, with the fifaeer 6t the court above, in terma after 
it k titiiriiable * ; or, upon the filacer^s certificate, the cursitof will issue 
a procedendo ^ The recordari and accedas ad curium should be returned 
under the sheriff’s seal, and the seals of four suitors of the court : And it 
is a good return for the sheriff to say, that afteV the receipt of the writ, 
and before the return thereof, no cArt was holden \ aM.also, t^t he re- 
quired' the lord to hold his court, he would not, so that he could not 
execute the same ; and thereupon the justices shall aware? a distrmga^^ 
directed unto the sheriff, to distrain the lord to hold his court ; and siciti 
iitids &c. When the return is filed, the cau^ it^Seems cannot aftcr- 
Wiwds be remanded ^ ; unless it was removed fromf^ court of ancient de- 
mine ®. 

If j the pone or recordari, &c. bear date before the plaint entered ih the 
County, yet the cause is well removed ; because both arc the king’s courts ^ 
But if the cause he removed out of the court of any other lor^t by a writ 
which bears date tieforc the entry of the plaint, it is not gpod The 
reason of the diflSrence is, because the sheriff, by whom the county is held 
or fiin^ed, being the king’s immediate deputy, the king may remove the 
replevin out of tha^" sheriff’s court into his own, without showing cause ; 
and therefore it is not material whether the recordari be tested before the 
plaint or not : and although the defendant cannot remote the plaint with- 
out cause, yet this is not in order to prevent the sheriff from being ousted 
of his jurisdiction, but that the plaintiff may not be delayed^^witliout ^ood 
cause shewn : But when the record is removed out of the lord's court, 
which has a jurisdiction by grant or prescription, there must bet cause 
shewn for such removal ; and the cause will be absurd, if the accedas ad 
turiam hear ^atc before the plaint, for that cannot be a cause to oust the 
lord of his jurisdictihn, which was not in being at the time of thoi.4vrit 
issued «. So, the plaint is well removed by ccrliiyrari, w’hcre it ought to 
have been by po)7e or recordari ** : So, if one plaint be removed, wlicro 
another ought to have been ; or wiiere there is a variance betWeen the 
plaint and the writ If the plaintiff has already declared in the county 
court, yet nothing shall be removed but the plaint ^ : And though the 
j^lea be discontinued in the county, yet the plaintiff or defendant ijftay re- 
moVev,th« plaint into the King's Bench or Common Pleas, by recordari, 
Ssc. he shall declare, and the court shall hold plea, upon the same 
plaint^. 

If the wr|t of pone or recordari, &c, be brought by the ^intiff, and 
the defendant do not appeiir, on or before the appearance day of the re- 
turn, the plaintiff, having previously filed^the writ and' return the 
filacer should give a rule with that officer, for the defendant to appehr *, 
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trliidi expires in four days “ ; and upon his ntm-oppearance within that 
time, sue out a j^ic per t)adios ^ ; upon which a summons ® is made out, 
and served upon the defendant : and if he do n^t appear, the plaintilF, on 
the retuni'of nihil, shoidd sue out a distringas and afterwards, if ne- 
cessary, an alias or pluries disiringas^^ ; upon which issues are levied from 
time to tiine, urttil the defendant appear, when he must pay the costs of 
the different iiyrits^: or, if nulla hma be returned, the plaintiff may have 
a capias and process of outlawry. If the cause be j-emoved by the rfe- 
fendant by pone, and the plaintiff appear, but the defendant make default, 
a distringas is the iflrst process for compelling his appearance ^ ; and on 
nulla bona returjied, dtapias may be.issued s. The appearance of the de- 
fendant is entered with the filacer * ; after which, the next step is fur the 
plaintiff to declare : and though he has already declared in the inferior 
court \ yet .jas nothing is removed but the plaint, he must declare de 
in the court above But the declaration, in the Common Pleas, should 
regularly bci delivered before the end of the second terxn, after the return 
of the recordariy &c. unless the plaintiff has obtained a rule for time to 
declare, which it seems he may do in replevin, as well as i|i other actions ; 
and if it be not delivered till the third term, the court will set it aside for 
irregularity". After a WTit of recordari facias hquelam, and several 
writs of pone issued thereon to compel the defendant’s appearance, if the 
plaintiff file a declaration, entitled of an intermediate term between that 
in which ^recordari facias loquelam is returnable and the term in 
which the declaration is filed, with notice to plead in the foljowing term, 
both thh declaration and notice to plead are irregular 

When the writ of pone pj recordari, &c. is brought by the defendant, When brougTit 
he should file it and the return with the filacer ; and having entered his 
appeafiance, give a rule for the plaintiff to declare p, with the master in 
the King’s Bench, or filacer in the Commorf' Pleas; and if the return be 
filed on or ‘before th^it appearance day, there is no occasion to demand a de- 
claration in writing ^ ; but otherwise a written demand is necessary The 
rule to declare may be given, in the King’s Bench, within foti?icen days S 
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or in the Common Pleas within four days after the end of the term, 
and served on any day before the time in the rule has expired ; and the 
plaintiff, in the King's Bench, must declare within fmr days after such 
service \ But the demand of declaration, when necessary, nhould not 
be made before the return of the writ ^ The same mode of proceeding 
may be ^opted, to compel the plaintiff to declare, where he neglects to 
do so, after having sued out and filed the writ of recordiif^i, &c- : And 
if he do not declare within the time limited by the rule, or obtain a rule 
for time to declare, the defendant may sign a jud^ent of non-pros upon 
which he is entitled to costs ® ; and in repleimiy h^^may sue out a writ of 
retomo hahendo^, or, if the distress \vas for rent, proceed to execute a 
writ of inquiry, on the statute 17 Car, IL c. 7^* If the party suing out 
a reoordari, &c. do not get it returned and filed within terms, the 
other party should apply to the filacer, for a certificate that the same is 
not returnee) aiul filed j which will be a sufficient warrant jfbr the cursitor 
to make out a tu iirocedendo^ for remanding the cause t<^ the inferior 
court Or if either party, having sued out a rccordari, &c. neglect 
to file it, the otlnjalr^ party, fertile sake of expedition, may, without waiting 
till the end of the second term, sue out another writ of the same nature, 
and get it returned and filed, for removing the proceedings into the court 
above. 

After the plaintiff has declared, he should give a rule for the;,dcfendant 
to avow or make cognizance ; and, in the Common Pleas, if the writ by 
which a cause is removed, be returnable on the first return of the term, 
and the plaintiff do not declare within four days before the end! of that 
term, the defendant is entitled to an impar|ancc, though he has not ap- 
peared within the teijifi The subsequent proceedings are similar to those 
in <x»mmon cases, * 
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1 Durnf. & I^st, 371. 
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CHAP. XVII. 

Of the Declaration. 

I 

Having stated^ in the preceding chapters, the various means of bring- 
ing the defendant ii»|;o Qiourt, when at large, in actions commenced by ori* 
ginal writ, or by bill of- Middlesex or latitat, in the King's Bench, or ca- 
pias quare clausum fregit, &c. in the Common Pleas, or by venire facias, 
subpoena, or quo minus, in the Exchequer, and also whatever is peculiar 
to the proceedings' in actions by or against attornies and officers, who are 
supposed to he already in court, and prisoners in actual custody of the 
sherifT, vScc. pr the marshal of the King’s Bench or warden of the 
Fleet prison, with the removal of causes from inferior courts, I shall, in 
the present chapter, treat of the declaration in ordinary cases ; where the 
defendant, having been arrested upon or served with process, either appears 
and puts iu and perfects special bail, when necessary, or files common bail, 
or an appearance is entered or common bail hied for him by the plaintiff^ 
according to the statutes 

The dedarojtion is a specification, in legal form, of the circumstances Declaration, 
which constitute the cause of action ; and, in actions by original, is an ex- 
position of the writ, with the addition of time, place, and Other circum- 
stances^ : and it is either in chief, or by the bye, A declaration iu chief In chief, or by 
is at the suit of the same plaintiff, fur the principal cause of action, or that ^ 
for which the writ was sued out : A declaration by the bye is at the suit of 
a different plaintiff, or of the same plaintiff for a different cause of action. 

The 2)laintiff can in no case declare against the defendant, until the re- When aelivered, 
turn day Of tlie writ : and, except against attornies or prisoners, the de- ^^*^**‘ 
claration cannot be delivered or filed absolutely, until the defendant has Absolutely, 
appeared, and put in and perfected special bail, when necessary, or filed 
common^bail, or an appearance has been entered or common bail filed for 
him by the plaintid^, according to the statutes So, in an inferior court, 
a custom to declare against a defendant, before an appearance entered by 
him, or by some person for him, is bad in law But when the defendant Be heue me. 
has been arrested upon, or served with a copy of process aga^rist his per- 
son, the plaintiff may declare de bene esse, or conditionally, on the return 
of the '^it, before the defendant has appeared, or put in and perfected 
special bail, &c. : and the declaration, or copy of the bill, is usually de- Against attor- 

® IS Geo. I. c. 29. § 1. altered by 6 Geo. ^ Co. Lit. 803. and sec 1 Chit. 7Y. 4» Ed, 

II. c. 27. 43 Geo. III. c. 46. § 2. 45 Geo. 222. 

in. c. 124. § 3. 61 Geo. III. c. J24. § 2. & ‘ Lofft, 333. 2 Durnf. & East, 719. aud 

7 & 8 Geo. IV. c. 4. § 130. c. 5- § 71. c. see Forrest, 33. 2 Glut. Hep. 1 65. 

71. § 2. 6. Ante, 114. 120, 21. 228. 241, ^8 Barn. & Cres. 772. .5 Dowl. & Hyl. 

8, 8, t. *719. S. C. 
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livered before appearance, in actions against aitormes and oSicm of tlic 
court of King's Bench, and priwners in actual custody of the sheriff, 
marshal, or warden®. When there are several defendants, against whom it 
is intended to proceed jointly, the plaintiff cannot declare until they are 
all in court ® : And, in cases of contract, where bailable process is taken out 
against several defendants, for a joint cause of action, the plaintiff cannot 
declare against them severally ^ ; but it is otherwise in the Common Pleas, 
where the process is not bailable ^ ; for in that case, we have seen \ tlie 
plaintiff is allowed to join four defendants, for separate causes of action, in 
one writ, and to declare against them severally ; and if they do not ap" 
pear, he may bring them into court, by entering an appearance for them, 
according to the statute. So, in actions of tori, a party suing out bail- 
able process against several defendants jointly, may it seems declare sepa- 
rately against one of them ®. 

In action^ bv in the King’s Bench, if the defendant appeared per- 
sonally at thr return of the writ, the plaintiff was anciently obliged to de- 
clare against him within three days ^ ; or, if he appeared by attorney, the 
plaintiff must have declared before the end of the term s. Afterwards, 
the time for declaring was extended ; and a rule was made by Coke, Ch. 
J. and the court, in the reign of James the first, that the plaintiff ought to 
declare the same term, or the term after bail was filed ** ; and in a sub- 
sequent case, the course of the court was certified by the secondary and 
clerks to be, tliat no declaration should be taken upon any bail, but within 
three terms after the bail filed ; and it was said that Lord Ch, J. Popham 
and the court, in his time, made an express order accordingly ; for be- 
fore then the usage was often otherwise : and the court in that case held 
it to be a very good course, and that it should not be altered In the 
case of prisoners, the plaintiff, agreeably to this practice, was allowed three 
terms after the arrest, to remove the defendant, in order to charge him 
with a declaration At length, by the statute 13 Car, II. stat. 2. c. 2. 
§ 3. the time fur declaring upon a bill of Middlesex or latitat, in the King's 
Bench, was limited to the end of the next term after the defendant’s ap- 
pearance ; and a rule was made by Hale, Ch. J. that the court would dis- 
charge on common bail, in two terms ^ : and in the time of HoU, 

Ch. J. lpe course of the court was, that if a declaration were not de%ered 
on or before the last day of the second term, sedente curia, the defendant 


* For tlie ditiinctions as to declaring o6- 
soltUely and de hene in and by the 
hyey sec, tile valuable Suggestions of Mr. Ser- 
jeant E, haweSy for some alterations of the 
law, on tlie subjects of Practice, Pleading, 

, and Evidence, j), lo, 

* 0 Bttrnf. A East, 722. 4 East, 681). 

1 Haule A Sei. 65. 3 Dowl. & Eyl. 247. 
K. B. !i( Blaq lUp. m. 1 Bos. A Pul. 49. 

2 New Aep. b* K 82. 1 Marsh* 274. 7 

Moore, mu SOB. 1 Bing. 48. BQ. S. C* 
C. E 31. ExebsKi* 


1 Bos. A Pul. 19. 49;; but see II. E. 
8 Geo. IV. K. B. 
jinte, 1 48. 

• 3 Barn. A Cres. 734. 6 Dowl. A RyL 
622. S. C. 

* Stat. 8 Eliz. c. 2. § 2. Hans. Introd, 2. 
B Gilb. C. P. 40. 

' “ 3 Bulst. 214. and see Hans. Introd, 2. 
»^ro. Jac. 620, 21. 413. (c). 

k2Keh.478. 

» Id, 812. 
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dgn a non pros; and if he did not immediately sign though he 
might afterwards receive a declaration^ yet he was not compellable to do 
soj bat he might well refuse it * : and accordingly, as the practice of the 
court then stood, if the declaration was tendered at any tiipe after the end 
of the second term, and before the non was signed, the defendant was 
not bound to accept it, but might sign his non pros at any time after the 
end of the second term^. But Mr. Justice Bullcr having expressed an 
opinion, that by the general rules of law, a plaintiff must declare against 
a defendant within twelve months after the return of the writ, though, by 
the rules of the court, if he do not deliver his declaration within two terms, 
the defendant may sign a judgment of non pros^; it is now settled, 
agreeably to that opinion, that unless he take advantage of the plaintiff’s 
neglect, by signing a judgment of non pros, the plaintiff may deliver liis 
declaration, at any time within a year next after the return of the writ 

In the Common Pleas, or in actions hy original in tlie King’s Bench, in c. P. or by 
when the proceedings were ore tenus at the bar of the> court, the plaintiff 
was anciently demandable on the defendant’s appeamnee ; and if he did 
not appear, or would not count against him, he might have been imme- 
diately nonsuited®. But the parties by consent, might have obtained a 
day before declaration, which was called a dies ddlus prccc partimn ^ ; for 
the consent of the defendant exempted the plaintiff from the necessity of 
declaring immediately. In that case, if the defendant had made default 
at the day given, since there was no declaration, the plaintiff could not 
have had judgment, but was obliged to bring him in again by process e ; 
for none could have judgment, but upon complaint exhibited against the 
defendant whilst in court. But after declaration, if the defendant had 
made default, judgment was given against him ; because, having deserted 
the court, he ceased to opjiose the plaintiff’s demand, and so submitted 
tliat the court should give judgment^. 

In process of time, when the proceedings were no longer ore lenusy but Changes therein, 
the defendant was at liberty to apjicar by attorney, the defendant could 
not have nonsuited the plaintiff, in the Cominon Pleas, without giving a 
rule to declare, and calling for a declaration. If the writ were returnable 
in Jive weeks qj Easter, or on the last return of any term, the defendant, 
having given a rule, and called for a declaration, might have ent^^ a non- 
suit, if it were not dolivcrcd^/owr days or more before the cssoin-day of the 
ensuing term * : and if the writ were returnable on any other return, the 
defendant, having in like manner given a rule, and called for a declaration, 
might.it seems have entered a nonsuit, if it were not delivered some time 
during the same term K But if the defendant had appeared the first term, 

* 12 Mod. 217. ' Doc. PL 222. 

R. M. 10 Goo. H. re^. 2. (6). K. B. * 10 Hen. VIII. 6. Moor, 79. 3 Leoa. 

* 2 Dumf. & East, 112. , 14. Beni. & Dalis. 153. S. C. 6 Mod. 6, 7, 

^ Id. ibid. S Durnf. & East, 123, 4. 5 8. 1 StUk. 21a S. C. 

Durnf & East, 35. 7 Durnf. & East^ 7. but ^ GUb. C. P. 40, 41. 

see 2 New Hep. C. P. 404. ^ R, M. 1654. § 15. K. B. & C. P. 

* 2 Hcd. IV. 15. 23. 22 Edw. IV. !. ^ Id. § 13. C. P. 

^ Hardi* 365« Gilb. C. P. 41, 2. and see 
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and given no rule to declare, the defendant's attwney might have been 
compelled to accept a declaration the second term, with an imparlance ; 
and the declaration might have been entered as of that term, with an im- 
pa;;lai]cc over Jiovthe neJilt, or in the first term with an ifwipkur, as the case 
required^. In^such case however, if the plaintiff had not declared the 
second term, a nonsuit might have been entered at the end of that term, 
upon a Isontinliance over by dies dalus, but not the third term or 
after \ 

At length it was settled, agreeably to the statute 13 Car* II. stat. 2. c. 
2. § 3. that " upon all j>rocess returnable the first or any other return in 
any term, the plaintiff shall have liberty, to the end of the next ensuing 
term, to deliver his declaration to the defendant’s attorney, or leave the 
same in the office : and the defendant’s attorney having entered his appear- 
ance with the proper officer, as of that term in which the process was re- 
turnable, ar!ci* in the ('/ommoii Pleas, given a rule to declare in the proper 
office, at the ^ nd of *he ensuing term, or in Jfjj/r days after the end there- 
of, and called on tlie plaintiff’s attorney or clerk in court, if he can be 
found ; the defendant may, at any time in the vacation of such ensuing 
term, after the rule for declaring is out, sign liis 7ion pros for want of a 
declaration, and not afterwards ; and the 23laintiff shall not, without leave 
of the court, have any longer time to declare, other than the time to be 
limited by the defendant’s rule But if the plaintiff be not called upon 

by rule to declare, he hath all the vacation of the second term to declare 
in If the plaintiff do not declare in that time, or obtain a rule for time 
to declare, his cause is out of court ; and if he afterwards declare, the court 
will set aside the declaration for irregularity So, where a writ was re- 
turnable the last return of Trinity term, and an appearance being entered, 
the plaintiff proceeded no further, nor obtained a rule for time to declare, 
upon which the defendant in Hilary term, being the third term after the 
return of the writ, gave the plaintiff a rule to declare, and for want of a 
dcclanition signed judgment of non jn'os ; the court of Common Fleas held 
it to be irregular, because the plaintiff by his own default was out of 
court at the end of the second term, and the defendant therefore could not 
rule him to declare but at the end of the term, or within four days after ®. 
And where one of two defendants having been holden to baB in 
Trinity term, the plaintiff proceeded to outlawry against the other, and 
delivered a declaration against the former on the first day of Easter term 
following, not having obtained a rule for time to declare, it was holden 
that the cause was out of court, and the bail entitled to an exoneretur 
When a defendant is outlawed before judgment, the original is deter- 
mined, so that the plaintiff cannot declare thereon while the outlawry re- 
mains in force, but is put to a new action e : And if two defendants arc 

» M. 1^64. § 15, K. B. § li. C. P. 7. 3 Bos. & Pul. 221. 4 Taunt. 715. 

H, 0 Ann. reg* 8, C. P. aihl see R, * AUen v. H. SO Geo. III. C. 

M. 10 Geo. 11. 2. (6). K. B. P. Imp. C. P. 7 Ed. 533, 4. 

" Cas. t»r, C. P. 13. Pr. B«g. 121. S, C, f 2 Nfew Rep. C. P. 404. 

** 5 Tyfunt 340. aiwl Blab. Rc|». S76> « Cro. Elis. 706. W. Jon. 442, 
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jointly $ued, and one appears, and the other makes default and is outlaw- 
ed, he wlio appears shall be charged with the whole “• But if a de- 
fendant be outlawed, and he reverse the outlawry and give bail, tijs he 
ought, the plaintiff may declare against him within /wo terms after the 
outlawry is reversed; and if he do not declare within, thal time, the de- 
claration may be refused, but the plaintiff shall not be non-prossed^’*: 

And it secpis, that after the reversal of an outlawry, the phiintijpF has his Aftor reversal of 
election, either to declare upon the first original, or to sue out a new one®. 

In declaring against A. upon a joint contract by A. and B., it is not enough 
to allege that B. was in due manner outlawed, without adding tliat he was 
outlawed in that suii^ : But an allegation that a co-defendant was out- 
lawed by due course of law, at the suit of the plaintiff, hi this plea and 
mit, is sufficient, without a prout patet per recordum ®. 

In the Common Picas, the course of that court is, that although the hi Commoii 
original be laid in London, for expediting the outlawry, yet when the de- ^**‘'*®*** 
fendant comes in, the plaintiff may declare against him in any other 
county, be the action local or transitory ^ : And where a %vrit of capias 
ipiarc clausum fregit was issued against two defendants, with an ac cliam 
in deht, upon which one of them w^as arrested and put in bail, ami tlic 
plaintiff proceeded to outlawry against the other defendant, mi an original 
writ issued against both, and afterwards declared against tlie former de- 
fcjulant only, alledging that he was outlawed in that suit ; the court, upon 
reference to its officers, held that thcvse proceedings were regular, and 
would not set aside the declaration observing, that it was founded on the 
original, on which one of the defendants w^as oullaw'cd ; and with respect 
to the WTit w^ith the ac eiiani, on which the other defendant was arrested 
and put iu bail, that writ was issued only for the purpose of bringing him 
into court, and having so done, it had answered its purpose ; and that 
when a defendant is in court, the plaintiff may declare against him for 
any cause of action ho may tliiuk proper**. In a subsequent case, they 
W'ould not entertain a motion made on behalf of a defeiidanl, who had 
been arrested and was in court by his bail, which went to impeach an out- 
lawry against another defendant, who wtis not before the court The de- 
fendant in this court shall have liis costs, to be taxed by the prothono- 
taries, if the plaintiff do not proceed within Iwo terms next after notice of 
the reversal of the outlawry K 

If the plaintiff be not ready to declare, before the end of the next term Rule for time to 
after the return of the process, he may obtain a side-bar or treasury ride ‘**®^^*‘*'‘* 
frdm the clerk of the rides in the King's Bench or one of the secondaries 
in the Common Pleas ***, for time to declare, until the first day of the en- 


* 6 Co. 119. (fl). W. Jon, 442. but see 1 
Maule & Sel. 243. 
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* 3 Lev, 246. 


B 2 Moore, 87. 8 Taunt. 187. S. C. 

** 2 Moore, 89. 8 Taunt. 189. S. C. and 
sec 2 Moore, 301. 8 Taunt. 304. S. C. 

‘ 2 Moore, 90. 
k R. T. 33 Cur, II. C. P. 

* Appeml. Chap. XVII. § L 

M § 2 . 





434 Of THi! DECItARATtON. 

suing, te^m ; a copy of which rule should be served on the defendant's at* 
torncy, or stuck up in the King's Bench or prothonotaries' office, if the 
defendant have not appeared: And, in the Common Pleas, there is no dif- 
ference in this respect, |;)etween a rule for time to declare in rep/eetn, and 
in other actions ». This rule cannot in general be had, where the defend- 
ant is a prisoner K But where, on a writ against three, one was arrested 
and lay hx gaol, and the other two absconded, the court refused to discharge 
the prisoner; saying, that he must appear for all, or lie in gaol till the 
other two were outlawed In such case however, the plaintiff, in the 
Common Picas, must move the court, or apply to a judge, for time to de- 
clare against the prisoner, until the butlawry or appearance of the other 
defendants ^ ; and shew that he is using all due diligence in proceeding 
For further lime, against them. If the plaintiff be still unprepared, he may obtain rules for 
further time to declare, from the beginning to the end of the ' term, and 
from the end of one term to the beginning of another, alternately, as often 
l^ereTn^)tory rule as may be But after several rules have been obtained, the 

courts will maive a peranptory one, for the plaintiff to declare before the 
end of the term in which the motion is made The rule for this purpose, 
in the King’s Bench, is absolute in the first instance, and drawn up on a 
motion paper* signed *by counsel ; but, in the Common Pleas, it is a rule to 
shew cause : And, in the latter court, when the plaintiff does not declare, 
after having obtained tipie for that purpose, the defendant may sign judg- 
ment of non pros, without giving a rule to declare 
th'i , ' K u King’s Bench, when the defendant has appeared and filed bail 

hy bill* ’ * a of Middlesex, or lalitat, &c. or the plaintiff has filed it for him 
according to the statute, the plaintiff may declare hy the bye, in as many 
ditlcrent actions as he thinks fit, at any time before the end of the next 
term after the return of the process e : And after a plea in abatement, if 
the plaintiff enter on the roll quod hilla cassetur, cl dijendens eat sine die, 
lie may at any time during the same term in which the process is return- 
able, deliver a declaration hy the bye against tlie defendjint It is also a 
settled point, that when bail is filed by the d(fcndanl, upon a bill of Mid* 
dlesex, or latitat, &c. any other person besides the plaintiff may declare 
against him hy the hye, at any time during the term wherein the process 
is returnable, sedenie curia ^ : But wliere bail is filed by the plaintiff ac- 
cording to the statute, tliis is not such a general bringing of the defendant 
into ciourt, as will warrant any person, except the plaintiff, in delivering a 
dedaration hy the hyc against lum The plaintiff in the original action 
must dedare in chief, before he can declare by the hyc ' ; but any other 
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person xmj declare by the bye, befiOTe the delivery of a declaration in 
: And indeed, as the plaintiff is allowed two terms for declaring^ 
another person who has only one, might otherwise be deprived of the op* 
portunity of declaring by the bye. Where the plaintiff> having declared 
in his oAvn right, afterwards declared as executor, without indorsing the 
declaration by the bye,** when delivered, but the defendant's attorney 
was told it was by the bye,** the court of King’s Bench, on the opinion- 
of the master, held it to be regular \ 

In actions by original in the King’s Bench, the practice of declaring by 
the bye is similar to t}iat in the Common Pleas ; where the same plaintiff 
is allowed to declare against the defendant by the bye, in as many differ- 
ent actions as he thinks fit, at any time before the end of the next term 
after the return of the process ^ ; and he may so declare in the same term, 
though the debt and costs on the first declaration are paid ^ : but he can- 
not declare by the bye, after the end of that term®; nor can any other 
person declare by the bye, except the plaintiff^. If the plaintiff sue out a 
writ at the suit of himself and wife, he may deliver a declaration by the 
bye at his own suit s : but if an action be brought by the husband only, 
and a declaration delivered in that action, he cannot declare by the bye at 
the suit of himself and wife, there being no process to warrant it \ If the 
writ be special, the plaintiff cannot declare by the bye, till he has declared 
in the original action ^ ; but if it be with an ac etiam only, he may deliver 
as many declarations as he thinks fit thereon against the defendant, during 
the same term ; though he will lose his bail, by declaring for a dif- 
ferent cause of action from what is expressed in the ac eiiam\ So, on 
a capias with an ac etiam, at the suit of an executor, the plaintiff cannot 
deliver a declaration by the bye at the suit of himself personally ; but if 
the writ be a general qiiare clausum fregit, the plaintiff may declare by 
the bye as executor, or qui tarn, or as assignee of the sheriff*. 

The parts of a declaration arc, first the title ; secondly, the venue ; 
thirdly, the commencement ; fourthly, the statement of the cause of action ; 
and lastly, the conclusion The declaration by hill, in the King’s Bench, 


Indorsement on. 



Parts of decla- 
ration. 

Title. 


out of tlie office, is a waiver of the irregu- 
larity. 3 Kast, 342. 

* Con, Phillips* s Case, 1 Croiiip. 3 Ed. 96, 
** Per Cur. K. 21 Geo. 111. K. 13. Ap- 
pend. Chap. XVIII. § 4. 

* Pr. Reg. 142. 

^Id. 144. 

® Barnes, 346. 
f Cas. Pr. C. P. 6. 

* /d. 132. 

^ Id. 131. Barnes, 337. Pr. Reg. 142. 

S.C. 

‘ Cas. Pr. C. P. 68. 

k Id, ibut, Pr. Reg. 137. S. C. 3 Wils. 

61 . 

1 Ilamey,^ S/ktringt E. 10 Geo. 111. C. 
P. Imp. C. P. 7 Ed. 190. 


” In HeaOCs Maxims, it is said that a 
count or declaration, being terms equivalent, 
ought principally to contain three things : 
first, the names of the plaintiff and defendant, 
who in actions real are called demandant 
and tenantf and tlie nature of the action; 
and this by some is termed the deroonstrii- 
tion, or denumstrative part of the count ; se- 
condly, the time, the place, and the act; in 
which ought to be comprehended how and in 
what manner the action did accrue^ or first 
arise between the parties ; when, what day, 
what year, and what place, and to whom the 
action shall be given ; which is called the 
clarative part of the count: and lastly, the 
perdose or conclusion, which is unde detem^ 
ratus est, 3tc. : in whiclf the phuntiff ought 
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8lH>iild xiegularly be entkied of the flay on which the writ is returnabk ; 
fyt ike failh ^f which it is a copy, canuot be filed till the bail is put in, 
which cannot be till Ike return of the writ ^ : And where there are several 
defendants, who put in bail of different terms, the declaration should be 
entitled of the term when the last bail was put in K In practice it is 
usual, in both courts, wlien the cause of action will admit of it, to entitle 
ihe declaration generally, of the term in which the writ is returnable ; and 
though filed or delivered, it cannot regularly be entitled, of a subsequent 
term ^ : And, in the Common Pleas, after the removal of a replevin cause 
by writ of recordari facias loquelam, the declaration must be entitled of 
the term iu which the writ is returnable, or that of the appearance But 
the declaration should always be entitled after the time when the cause of 
action is stated to have accrued : therefore, when the cause of action is 
stated to have accrued after the first day of the term in which the writ is 
returnable, the declaration should be entitled of a subsequent day in that 
term, and uot of the term generally ; for a general title refers to the first 
day of the imii, ujwn such a title it would appear that the action was 
commenced before the cause of it accrued. Yet, where the cause of ac- 
tion was stated to have accrued on the first day of term, the court of 
King's Bench on demurrer held, that the declaration might be entitled of 
the term generally : for the delivery of the declaration is the act of the 
party, and in ancient times it could not have been delivered till the sitting 
of the court ; so that the cause of action might well have accrued before 
the actual delivery of the declaration So, where a cause of action arose 
on the 29th of January, being the first day of iht fourth year of the reign 
of his present majesty, and the declaration was entitled Saturday next after 
15 days of St, Hilary, in Hilary term, in the third year <»f King George 
the 4tli,” which would be the 1st of February, in the fourth year of his 
reign, che court on demurrer held, that the declaration was properly en- 
titled, though the plaintiff appeared in terms to have commenced his action, 
before the cause of it had arisen And it is now holden to he no error, 
to entitle the declaration of a term generally, though the cause of action is 
stated therein to have accrued after the first day of the term e. 

How corrected. Wh6n a declaration is improperly entitled, the plaintiff may have it cor- 
rected, on an affidavit of the fact : And leave has been given to amend 

to aver and proflfer to prove his suU, and shew 248. 282. 

the dumage lie hath sustained by the ill-ong ^ 1 Wils. 242. 

and injury done by the defendant ; And the ® 3 Durnf. & Kast, 624. 

declaration, according to this deflnition, con- ** 5 Taunt, 771. J Marsh. 341, S. C. 

sisting of a irut, somewhat resembling the AiUCf 417. 

logical minor,' and cmdimon, some of ® 1 Durnf. & East, 1 16. and see 3 Wils. 
the andenta, (among whom none was more 154. 2 Blac. Hep. 736. S. C. 

Ibnd of it than Mr. Fk^wowl, the famous ^ 2 Dowl. & RyL 866. 

wpordeif of Imdm,) conceived to be a per- ® 10 Moore, 194. 2 Bing. 469. 1 M^Clel. 

syUogiam. Heath’s Max. 2, And see & Y. 202. S. C. 
fiiivth^ as the several jfiorts of a declara- 1 Wils. 78. 2 Wils. 266. 7 Durnf. & 

lion, >■ Chiht .H. 4 Ed. 2S4> Ac. East! 474. and sec 2 Chit Rep* 22. but sec 

• Ca«. Hiitdw^ 141. bat rid mUc, 6 Taunt. 19. I Marsh, 419. S. C. 
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th^ dttclaratioA> by entitling it of the day on which it wasaetaally delivered, 
instead of the term generally, in order to accord with an averment therein, 
that other defendants named in the writ were then ontlawed •. So, in an 
action against the marshal for an escape, where the bill was entitled gene* 
rally of Michaelmas term, and the escape was alleged to Have taken place 
on the 15th November ^ the court, after special demurrer, allowed the 
plaintiff to amend, on payment of costs ; although it appeared by affidavit 
that the prisoner had returned into the custody of the marshal, before any , 
application for liberty to amend was made K And the title of a dcclara* 
tion may be set right, at the instance of the defendant, if necessary for his 
defence ^ : Thus, where the declaration is entitled of the term generally, 
and the defendant pleads plene administravit or a tender made before the 
exhibiting of the bill, upon which life would give in evidence an adminis- 
tration of assets, or tender made, between the first day of the term to 
which the bill relates, and the day of suing out the writ ; he has a right 
to call upon the plaintiff to entitle his declaration properly 

The vemic in personal actions, or county where the action is laid and Venue. 
Intended to be tried, is local or transitory When the action could only Local, 
have arisen in a particular county, it is localy and the venue must be laid 
in that county : for if it be laid elsewhere, the defendant may demur to 
the declaration ^ ; or the plaintiff, on the general issue, will be nonsuited 
at the trial Such are all real and mixed actions, and actions of eject-- 
merit i and trespass quare clausum Jregit, 8zc. And an action on the case 
fur a nuisance is held to be local in its nature ; and the nuisance must be 
proved to have been committed in the county where the venue is laid K* 

But where the action might have arisen in any county, as upon contracts. Transitory, 
it is transitory, and the plaintiff may in general lay the venue wherever he 
pleases ^ ; subject however to its being changed by the court, if not laid 
in the very county where the action arose. 

To use the words of Lord Mansfield, in the case of Fabrigas v. Mos- Substantial dis- 

tyn * : " Tliere is a formal and a substantial distinction, as to the locality 

of trials. I state them,'" says he, as different things : With regard to With regard to 

matters arising within the realm, the suhsianiial distinction is, where the 

proceeding is in rem, and wlicrc tlic effect of the judgment could not be 

had, if it were laid in a wrong place. That is the case of all ejectments, 

where possession is to be delivered by the sheriff of the county ; and as 

trials in England are in particular counties, and the officers are county 

'M 

* 1 East, 133. ' f Gilb. C. P. 84. 

6 Barn. & Gres. 196. ® 1 Wils, 165. 

^ 5 Barn. & Gres. 151. 7 Dowl. & Ryl. ^ Gowp. 410. 2 Blue. Rep. 1033. 

731. S. G. M Taunt. 379. but see 2 Campb. 3. 1 

** Gas. temp. Hardw. 141. And see fur- Bos. & Pul. 225. 
ther, as to the mode of entitling the declara- ^ GUb. G. P. 84* and see 1 Wms. Saund. 

tron, and the consequences of a mistake 6 Ed. 74. (2.) 

therein, 1 Chit, JV. 4 Ed, 237, &c. * Cowp. 176, 7. and see 2 Campb. 274. 

® 1 Sir. 638. 1 Wils* 39. S. C. cited. 1 St^lj, |V. 806, &c. 

Wils. 904^ B. P. and see 4 Esp. Rep. 73, 4. 
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cotiM ji&t have if| tha>iustio9 wer^ laid in 

ilbe proper county' V' 

With regard to mattera that ariae out of the realm^ there is a substantial 
diatinction of locality too ; for there are aome cases that arise out oi the 
realm^ which ought not to be tried any where but in the country where 
they arise : as if two persons fight in France, and both happening casually 
to be here> one should bring an action of assauU against the other^ it might 
be a doubt whether such an action could be maintained here ; ^because, 
though it is not a criminal prosecution^ it must be laid to be against the 
jt>eace of the king ; but the breach of the peace is merely locab though the 
trespass against the person is transitory. So, if an action were brought 
relative to an estate in a foreign country^ where the question was a matter 
of title only, and not pf damages, there might be a solid distinction of 
locality. 

But there is likewise o formal distinction, which arises from the mode 
of trial: for trials in Ewg/ancf being by jury, and the kingdom being di- 
vided into counties, and each county considered as a separate district or 
principality, it is, absolutely necessary that there should be some county 
where the action is brought in particular, that there may be a process to 
the sheriff of that county, to bring a jury from thence to try it. This 
matter of form goes to all cases that arise abroad : but the law makes a 
distinction between transitory and heal actions: If the matter, which is 
the cause of a transitory action, arise within the realm, it may be laid in 
any county, the place not being material ; as if an imprisonment be in 
* Middlesex, it may be laid in Surrey, and though proved to be done in 
Middlesex, it does not at all prevent the plaintiff from recovering damages* 
The place in transitory actions is never material, except where by particu- 
lar acts of parliament, it is made so ; as in the case of churchwardens and 
constables, and other cases which require the action to be brought in the 
county. The parties, upon suificient ground, have an opportunity of ap- 
plying to the court in time to change the venue ; but if they go to trial 
without it, that is no objection. 

So, all actions of a transitory nature, that arise abroad, may be laid as 
happening in an English county \ But there are occasions which make 
it absfdutely necessary to state in the declaration, that the cause of action 
really happened abroad ; as in the case of specialties, where the date must 
be set forth* If the declaration state a specialty to have been made at 
Westminster in Middlesex, and ttpon producing the deed, it bears date at 
Bengal, the action is gone ; because it is such a variance between the 
deed and the declaration, as makes it appear to be a different instrument. 

* 7 Diimf. & East, 587, 8. a plea in abatement, that another person 

^ In a replication to a plea of ne urupies ought to have been sued join Uy with the de- 

Ibc. in a writ of dower, alleging a fendant ; and if it be pleaded that such other 

iWriagfc la Scf^nd, it is not necessary to person is allvOf to wit, in S^mn, it will be 

venue, that the marriage was considered as pleaded without any venue. 7 

liftd hi wy pfaKKi in Mn^and, S H* BUc. l>umf. & Bast, 8iS. and see 1 Wms. Saund. 
115. itecessary to lay a venue in 5 £d, 8. e* (1*) Steph. iY. 808, &c. 
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But iJie kw had in that ease a fidkit'; and’ the party 

shall first set out the description truly, and then give a venue only Ibr 
form, and for the sake of trial, by a videlicet, in the county of Middlesex, 
or any other county." In declaring on foreign bills, though it is usual to 
state that they were drawn at the place where they bear date, adding the 
venue under a videlicet ®, yet this does not seem to be necessary K 

In an action upon a lease for rent, &c. when the action is founded upon 
the privity of contract, it is transitory, and the venue may be laid in any 
county, at the option of the plaintiff ; but when the action is founded 
upon the privity of estate, it is heal, and the venue must be laid in the 
county where the estate lies Thus, in an action of debt or covenant, by 
the lessor against the lessee, the action being founded on the privity of 
contract, is transitory So, if an action of debt be brought by the lessor 
against the executor of the lessee, in the detinet only, it is transitory ^ 
And debt for use and occupation is not a local action But if the action 
be brought, as it may, against the executor of the lessee, as assignee, upon 
the privity of estate, in the dehei and detinet, it is local In covenant by 
the grantee of the reversion agaiUst the lessee, the action being founded 
on the privity of contract, which is transferred from the lessor to the 
grantee, by the operation of the statute 32 Hen. VIII. c. 34. the action 
is transitory But in debt by the assignee * or devisee ^ of the lessor, 
against the lessee, which is founded on the privity of estate, the action is 
local. So, if an action of debt or covenant be brought by the lessor \ or 
,his personal representatives or by the grantee of the reversion against 
the assignee of the lessee, it is local, and the venue mus't be laid in the 
county where the land lies : and accordingly, in covenant against the as* 
signee of the lessee of premises, described in the declaration as situate 
within the liberties of Berwick upon Tweed, the venue cannot be laid in 
Northumberland ®. 

There are some actions however, of a transitory nature, wherein the 
venue, by act of parliament, must be laid in a particular county. Thus, 
by the statute 3,1 Eliz. c. 5. § 2. in any declaration or information, the 
offence against any penal statute shall not be laid to be done in any 
other county but where the contract, or other matter alleged to be the 
offence, was in truth done ; and every defendant in such action or in* 
formation may traverse, and allege that the ofifence was not committed 
in the county where it is alleged : whi^ being tried for the defendant. 
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• Bayley on Bills, 3 Ed. 176. 

^ 3 Campb. S04<, 5. but see S Barn. & 
Aid. 301. 1 Barn. & Cres. 16. 2 Dowl. & 
RyL 16. S. C. 

* 1 Wms. Saund. 5 Ed. 241. fr. (6.) 

* 3 Lev. 154. 6 Mod. 194. 2 Str. 776. 
and see 2 Salk. 651. 

• Gilb. Debt, 403. Gilb, C. P. 91. * 
f 6 Taunt. 25. 

« 2 Lev. 80. 8 Keb. 186. S. C. Gill^ 
Debt, 403. Gilb. C. P. 91. 


A 1 Wms. Saund. 5 Ed. 238. Garth. 188. 
1 Wils. 165. 

1 Cro. Car. 183. 1 Wils. 165. 

‘ W. Jon. 48. 

‘ 6 Mod. 194. and see 7 Bumf. & East, 
58a 2 East, .580. 

“ Latch, 197. 

C^rtb. 182. 8 Mod. 886. 1 Salk. 80. 1 
Show. 191. S. C. 7 Bumf, & East^ 683. , 

^8 Bing. 459. 
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or if tho plaintiff be themipon nonouit, then the plaintiff shall be 
bomd in that action nr information.” And^ by the statute 21 Jac^ L 
c. 4. in all informations to be exhibited^ and in all bills, counts, plaints 
and declarations, to be commenced against any person or persons, either 
« by or on behalf of the king or any other, for ot ^nceming any offence 
committed or to be committed, against^ any penal statute, the offence 
shall be laid and alleged to hare been committed in the county where 
such offence was in truth cammitted, and not elsewhere.” The former 
of these statutes is holden to be still in force ; und it extends to all actions 
or infbrmatioas brought by common informers upon penal statutes, whe- 
ther made before or after the 31 Eliz. ^ And hence it is a general rule, 
.that the venue in such actions or informations must be laid in the county 
where the offence was committed. The latter statute also extends as well 
to offences of omission, as of commission \ There is an exception however, 
in the statute, that it shall not extend to any such officers of record as 
had, in respt^it of their offices, theretofore lawfully used to exhibit infor- 
xnatioQs, or sue upon penal laws ; which exception extends to informations 
by the attorney general, in the court of Exchequer ^ ; and there are some 
other exceptions in the statute, relating to offences concerning champerty, 
$£ 0 * But the ftatute 21 Jac. I. c. 4. docs not. extend to offences created 
by subsequent statutes ^ ; and neither this statute ^ nor the 31 Eliz. c. 
extends to actions brought by the jmriy grieved. In an action on the sta- 
tute 1 & 2 Ph. & M. c. 12. for driving a distress out of the hundred, if 
the hundred in which the cattle were distrained be in one county, and 
the hundred ii0;ja which they were driven in another, the venue may be 
laid in either county But an action on the statute 3 Geo. 11. c. 26. 
for selling coals, as and for a sort which they really were not, must be 
brought in the county in which the coals were delivered, and not where 
they were contracted for \ And a penal action for nou'-residcnce must 
be brought in the county in which the living is situated ^ In an action 
brought to recover penalties on the statute of usury, it appeared that the 
contract was made in one county, and the money paid in another ; and 
the court held, that the venue ought to have been laid in the county 
where the usurious interest was received^. 

There are also certain actions, wherein the venue, which would other- 
wise be transitory, must by various acts of parliament, made for protect- 
ing officers in the execution of their duty, be laid in the county wheirein 
the facts were committed, and not elsewhere. Such are actions upon the 
case or trespass against justices of peace, mayors or bailiffs of cities or 


“ Com. Dig, tit. Action, N. 10 Bui. Ni. 
JN* 106. 4 Bur. 2467. 2 Dumf. & East, 
^ Bob. A FiA 381. 4 East, 386. 9 
:^t, 206/ d Taunt. 754. 1 Marsh. 320. 
a 321. («)• S Maule & m 429. 

, ' • 186, Faricer, m, 3 Anstr. 

6fl. , ’ ■ 

* \ 30 ^ a f ul ^i. ^ m. Sel 


Nu Pru 6 Ed. 637. 3 Maule & Sel. 438, 9. 
442, 3. 445. 

® 1 Show. 364, Bui. JV*. Pri, 196. 

* Ante, 14. Bui. m Pn. 196. 

B 2 Campb. 266. 2 Taunt. 252. S. C. 

^ 4 East, 385. 

^ 2 Cfiit. Bep. 420, 

3 Barn. A Cres. 700. 5 Dow]. & Hyl. 
616. S. C. 
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tmntis eorporate^ headboroughs, p^ntrevcs^ cimataWes, churA-. 

wardens, &<% or other persons acting in their aid and assistance, or by their 
command, for any thing done in their oihcial capacity and also actions Officers of ex. 
against any person or persons, for any thing done by an officer or officers customs, 

of the excise or customs S or others acting in his or their aid, in execu- 
tion or by reason of his or their office ; or for any thing done in pursuance 
of the act fiA: consolidating the provisions of the acts relating to the duties 
under the management of the;; commissioners for the affiairs of taxes, or 
any act for granting duties^to be assessed under the regulations of that 
act ^ &c . ; against an officer of Ihe army, navy, or marines, for any thing Officers of 
done in the execution of, or by reason of his office ® ; or against any per- 
son, for any thing done in pursuance of the acts relative to larceny, &c. or On acts relative 
malicious injuries to property*". But an action, against a constable is not larceny, &c- 
coiifined to the proper county, where he does not act in execution of his 
office 5. 

Also, by the 42 Geo. III. c. 85.**, the provisions of the statute 21 Jac. Against persons 
I. c. 12. with regard to tlic venue, &c. are extended to all persons having, 
holding or exercising, or being employed in any public employment, pr any 
office, station or capacity, citlier fcivil or military, either in or out of this 
kingdom ; and who under t and by virtue or in pursuance of any act or 
acts of parliament, &c. have, by virtue of any such public employment, 

&c. power or autliority to commit persons to safe custody : and all 
such persons, having such power or authority as aforesaid, shall have and 
be entitled to all the privileges, benehts and advantages, given by the pro- 
visions of the said act, as fully and effectually to all intei^^ and purposes, 
as if they had been specially named therein. Provided always, that when 
any action, bill, plaint or suit, upon the case, trespass, battery, or ffilse 
imprisonment, shall be brought against any such person as is in this act 
described as aforesaid, in this kingdom, for or upon any act, matter or 
thing done out of this kingdom, it shall be lawful for the plaintiff bringing 
the same, to lay such act matter or thing to hav6 been done in Westmin- 
sler, or in any county where the person against whom any such action, 
bill, plaint or suit shall be brought, shall then reside.” 

On other hand, the venue in a transitory action is in some cases al^ When altogether 
together optional in the pJaintiff ; as where the action arises in Wales, or 
beyond the sea, or is brought upon a bond, or other specialty, promissory 
notO, or bill of exchange ; for scandalum magnaium, or a libel dispersed 
throughout the kingdom ; against a carrier, or lighterman ; or for an es- 
cape, or false return j and in short, wherever the cause of action is not 

* Stet. 21 I. c. 12. § 6. ® Stat. 6 Geo. IV. c. 108. § 97. 

»» 23 Geo. III. c. 70. § 34. « StaU 7 & 8 Geo. IV. c. 29. § 75. & 

^ 24 Geo. III. seas. 2. c. 47. § 35. 39. c. 30. § 41. 
which statute, however, is repealed by that of I Str. 446. 3 Bur. 1742. and see 2 Esp. 

6 Geo. IV. c. 105. and see stat. 28 Geo. III. Rep. 542. 3 Esp. Rep. 226. 2 Stark. JSlu 
c.^7. § 23. 6 Geo. IV. c, 108. § 97. W. 445, 

^ Stat. 43 Geo. III. c. 99. § 70. ** § 6. 
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wholly toad necessarily oonfindi to a single c^ty^^ In these^eases^ the 
venue eannot be changed by the courts^ but upon a special ground. 

In ajetions by (friginal, the venue^ in the Kill's BeUch^ should in gene- 
ral be laid in the county where the writ was brought and if it be not 
so laid, the court will set aside the proceedings irregularity, and the 
plaintiff, we have seenS 'wiXL lose his bail. But, in the Common Pleas, 
though the pmctice was formerly the same as in the King's Bench where 
a^ arrest shall be by virtue of a capias respondendum in any county, 
and baU shall be put in thereupon, and the p^intiff shall «think proper 
afterwards to declare in a different county^ it shall not be deemed a waiver 
of the bail ; but the recognizance of bail shall be as effectual for the benefit 
of the plaintiff, ahd he may proceed thereon against the bail, in the same 
mantter as if the plaintiff had declaretl against the defendant in the same 
county in which the bail was put in K And it is a general rule, that the 
county Jn the mifirgin will help, but not hurt^: Hence, if there be no 
venue, or it be not laid with certainty in the body of the declaration, 
reference must be had to the margin ; but where a proper venue is laid in 
the ^dy, the county in the margin will not vitiate it \ In an action 
upon the case for a nuisance, if no place be alleged where the nuisance 
was commit!^ the county in the margin shall be intended ^ And, in 
stating )(ransitory facts, it is enough to allege a county for a venue, with- 
out a parish K 

In actions by bill against common persons, in the King's Bench, the de- 
claration begins by stating the defendant to be in custody of the marshal ’ ; 
or, if he be in ^tody of the sheriff, or bailiff or steward of a franchise * 
having the return and execution of wTits, it should allege in whose cus- 
tody he is, at the time of the declaration, by virtue of the process of the 
court, at the suit of the plaintiffs"^. If the action be brought by or 
against particular persons, as assignees, executors, &c. the special charac- 
in which they sue, or are sued, should be set forth in the beginning of 
the declaration : And in actions against altornies, instead of stating that 
they are in custody of the marshal or shcrifl^^ it should be stated that 


* See the cases referred to in Chap. 
XXIV, 

^ But wte ante, 423. 

Jnte, 294. 

* Bamesi 116 . 

, • R. HL 28 Geo. m. C. P. 

^ 1 Wms. Saund. 5 Kd* 308. (1). And 


iiote,‘^Lord Hordtiadbe was of opinion, that 
Ikejt, ha the mvgin of the dedaration, was 
memt to signify the county, 
h^m'onfy a dei^otation of each section or 
Cas.'tni!yr;. Hardw. 

'k' . “ ■ 


3 Dumf. & Bast, 387. 

* 1 Taunttf'879. and see 2 East, 497. 5 
Taunt. 789. 1 Marsh. 363. S. C. And see 
further, as to the venue in personal actkms, 
whether local or trsnsitoiy, and the mode of 
stating it, with the consequences of a mis- 
take^ and when aided, 1 Chit. Pt. 4 Ed. 839, 
&C. 868, &c. Steph. PL 898, &c. 

k 8 Maule A Set 148. 

* Append. Chap. XV. § 19. Chap. X VII. 
§ Ac. Chap XLVI« § 86. And for the 
ibrm of the beginning and condiusion of a 
dedmatiott in the Exchequer, see Append. 

80, 81. ^ 
i Appmd,*OjfeHj|(»,XV. § 1, Ac. 



tliey in court » ; or, in actione against pdists iif mistnlfeh of tfio 

Liouse of ccHnmons, that they have privilege of parliament ***'' 

In account, covenant, debt, annuity, detinue, and replevin, where the origi- By original, in 
nal U a summons, the deelaration by original writ, in the Kiiig's 13ench or ^ ^ • 

Conimon Picas, begins by stating that the defendant was summoned to an^ 
swer : in actions on the case, trespass, ejectment, &c. where tlie original is 
an attachment, it states that he was attached to answer®. But where by 
the declaration it appears that the defendant was summoned, instead of 
tacked, or vice versa, the defendant cannot demur, without craving oyer 
of the original, and setting it forth, in order to shew that it does not war- 
rant the declaration \ 

It was formerly usual for the declaration by original to repeat the whole Hecital of ori- 
of the original writ ®. But this practice being productive of great anfl un- 
necessary prolixity, a rule of court was made, that " declarations in ac- 
tions upon the case, and general statutes, other than debt, repeat not the 
original writ, but only the nature of the action ; as that the defendant 
was attached to answer the plaintiff, in a plea of trespass upon the case, 
or in a plea of trespass and contempt, against the farm of ike statute * 

And in trespass vi et armis, commenced by original, it has been deemed 
sufficient, on a general demurrer, to state in the declaration^ that the de- 

lb y ^ 

fendaut was attached to answer the plaintiff, in a pUa of trespass, without 
setting forth the circumstances e. It even seems, that the omission of the Complaint. 

words and thereupon the said plaintiff by his attorney comj)lains,” „ 

in the beginning of a declaration of trespass on the case, in the Common 

Pleas, is no cause of special demurrer \ And it is no elation to a dc- Designation of 

claration, that the parties, having been once called by their names, are af- 

terwards designated by the terms plaintiff and defendant^ ; which is 

now become the common mode of declaring. 

In actions upon contracts, the declaration must in all cases state the Statement of 
contract upon which the action is founded, and the breach of it : And this upon^contracts^ 
alone, without more, is in some cases sufficient ; as in an action of debt on 
bond, by the obligee against the obligor, ^oniractfoio either in writing Contracts, in 


“ AppcHjfd. Chap. XIV. § 18, &c. 

*» Id, Chap. VI. § 18, &c. 

® Com. Dig. tit. Pleader^ C. 18. 3 Wms. 
Sounds 5 Kd. 1. (1.) Append. Chap. XVII. 

§ 7, &c. Chap. XLVI. § 20, &c. 

* Cro. Jac. 108. Cro. Car. 91. 1 Wms. 
Saund. 5 Ed. 318. 1 Sid. 433. 2 Keb. 544. 

1 Mod. 3. a C. 4 Mod. 246. 2 Salk. 701. 

6 Mod. 28. S. C. 2 Ld. Raym. 903. Fort. 
341. Cas. temp, Hardw. 189. Barnard v. 
Mosst H. 28 Geo. III. C. P. Com. Dig. tiU 
Pleader, C. 12. 14, 3 M. 6. and see 2 WiLs. 
85. 305.' 413. 1 H.Blac.249, }r^ast,ee. 

1 (|iH.P(.tEd.9fi6,?. 

And n. oyer nnnot ncNr1)»t!|dd-«f the origiT 

Toil. 1. . ‘ I '' 


nal writ, it seems that the declaration is no 
longer demurrable for the above cause., 1 
Wms. Saund. & Ed. 318. (3.) but see 2 
Chit. licp. 638. 

® Com. Dig. tit. Pleader, C. 12. 
f H. M. 1654. § 12. K. B. R. M. 1654. 

§ 16. C. P. 

‘ Garth, 108. and bee 1 Wms. Saund, .5 
Ed. 318. (8.) 

* I Bos. & Pill. 866, And see further, 
to the mode of ammencing declarations, I 
Chit. Pf, 4 Ed. 254, &c. Steph. PI, 420, 

‘ « Tauntfc 181. , 8 S^sh. I0|. S. C. 6 
Taun^ 406. ‘ 

, fgt the ca«i which it is neosasaqr ' 
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Express, or im- 
plied. 


I*resent, or fu- 
ture. 


How stated in 
declaration. 

Variance. 


or hfpard ; if in writing, they are either by detd under seal, or by ugreit* 
went without seal : and they are either express or implied ; the former are 
created by the words, the latter by the obvious meaning and intention of 
the parties. Thus, a covenant is implied, from the hahendum in a lease, 
for quiet enjoyment ; and from the reddendum, for payment of the rent *. 
So, on the indorsement of a note or bill, it is implied, that if the drawer 
or acceptor do not pay it, the indorser will, on having due notice of its 
non-payment ^ ; And in general it may be remarked, that promises are 
implied, to pay money on legal liabilities*^. With regard to their ope- 
ration, contracts are present or future; under the former, may be classed 
warranties^ that a horse is sound, &c : the latter are to do or omit some 
act, or to procure it to be done or omitted by another Contracts must 
be stated iu the declaration as they were really made, cither in terms, or 
according to their legal effect^; and if there bo a vsiriance, it will be fatal 


that the should b** Id urritin^, see the 

statute of Irauiis anti 29 Car. II. 

c. 3. § 4. l-t. 

» 3 Bac. Abr. 296. 

Baylcy, on Bills, 29. 41, 2. 57. 

Ante, 2. 

^ See further, as to cmUracts in asmmpsUt 
1 Chit. Ft. 4 Ed. 265, &c. Lawes, on Plead- 
ing, Chap. IV. 

® 1 Marsh. 21 7. |>er Gibhs, Ch. J, ' 

^ For modem cases, in which varianjces 
between the declaration and evidence, have 
been holden to be fatal, see 1 New Rep. C, 
P, 351. 5 Esp. Rep, 239. S, C. 2 Pkst, 2. 

4 Maule & Sel. 505. 2 Chit. Rep. 333. 3 

Moore, ’<9. Govv, 21. S. C. 2 Barn. & Aid. 
301, 1 Chit. Rep. 28. S. C. Id. 60. («). 

5 Barn. & Aid. 42. 1 Barn. & Cres. 16. 3 

Stark. Nu Pri, 156. S. C. 2 Dowl. & RyJ. 
15. S. C. 2 Barn. & Cres. 20. 3 Dowl. & 
Ryl. 2J 1. S. C, 3 Barn. & Cres. 462. 5 

Dowl. & Ryl. 319. S. C. 4 Barn. & Cres. 
108. 6 Dowl. & Ryl. 200. S. C. b Barn. & 
Cres. 909. 8 Dowl. & RyL 643. S. C. 3 
Bing, 472. in (t&swnpski 4 Maule h Sel. 
470, 6 Maule & Sel. 115. 1 Moore, 89. 2 
Barn. )k AM. 765. 1 Chit. Rep. 518. S. C. 
5 Moore, 164. 2 Brod. & Bing. 395. S. C. 
8 Dowl. & Ryl, 1 45. in covenani ; Ante, 225, 
6. in debt on bail bond; Ry, & Mo. 153. 1 
Car. & P, 534-, S. C. in debt for usury ; 4 
Barn, & Cres. 408. 6 Dowl. & Eyl. 483. 
S. C. 5 Barn. & Cres. 8S9. 8 Dowl, & RyL 
98, S. C* hi case, against sheriff, for escape 
Oir TOtum; Doug. 665. 4 Bam. & 
Cre^ 65?, 7 Dowl. & Ryl. 123, By, & 
Mo, 268^ against sherifi; on 

fttat 8 Anne^ e. 14, § | 8t AM. 


756. 1 Chit. Rep. .507. S. C. for malicious 
prosecution; 4 Moore, 266. 1 Brod. & Bing. 
5.38. S. C. against agent, ft^r miscondtiet ; 6 
Barn. & Aid. 615. 1 Dowl. & Ryl. 230. S. 
C. for libel; 2 Barn. 8c Gres. 480. 3 Dowl. 
8c Ryl, 728. S. C. for slander of title ; 5 
Moore, 476. in rejdemn ; and 1 Car. & P. 472. 
on an indictment for a conspiracy. And for 
cases in which imiances have been deemed 
immaterial, see 8 East, 8. IS East, 410. 6 
Taunt. 108. Id. 581. 2 Marsh. 287. S. C. 
8 Taunt. 197. 2 Moore, 114. S. C. 1 Chit. 
Rep. 60. (n). 1 Brod, & Bing. 52.3. 4 

Moore, .515. 2 Brod. & Bing. 89. S. C. 5 
IVIoore, 74. 2 Brod. & Bing, 350. S. C. 4 
Barn. & Aid. 435. 5 Barn. &,^Ald. 904. S. 

C. 11 Price, 19, 3 Stark. Ni. Pri, 156. 1 
Barn. & Cres. 18. 7 Moore, 283. 1 Bing. 
34. S. C. H Moore, 372. 1 Bing. 355. S. C. 
4 Barn. & Cres. 445, 6 DowL & Ryl. 633. 
S. C. 7 Dowl. & Ryl. 140. 3 Bitig. 633. 

in asiumpsit; 1 Stark, ATi, JVi. 294. 1 Chit. 
Rep. 518. (a). 4 Moore, 66. 1 Brod. & 

Bjng, 44-3. S. C. 9 Price, 642. 6 Moore, 
463. 3 Brod. & Bing. 186. S. C. 1 Barn. & 
Cres. 358. 2 Dowl. & Ryl. 662. S. €. 1 

Car. & P, 80. 610. Ry. & Mo. 195. 1 Car. 

6 P. 586. S. C. 1 Younge & J. 2. in co- 
nenant ; Ante, 225. in debt on bail bond ; 

7 Moore, 231. 1 Bing. 6. S. C. hi debt on 

replevin bond; 1 Durnf. 6r East, 235. 1 

Chit. Hep. 60. in debt for penalties ; 6 Bam. 
& Cres. 251. in debt for rent ; 4 Barn. & 
Cres. 380, 6 Dowl. & Ryl. 500. 8. C. in 
debt, agsSnst marshal, for escape ; 7 Moore, 
345. for diverting a watercourse; 1 Chit. 
Rep. 164. 4 Bam, & Cres. 161 . 6 Dowl. tk 
Ryl, 291. 8» C. for disturbance of coRU^on ; 
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or THB declaration* 

In a^svmpnt for uae and oceupation^ it is not necessary^ to state in what 
parish the premises are situated * : and where a parish is known as well 
by one name as another^ it is sufficient to eall it by eitker But where 
the situation of the premises is alleged in the declaration^ a variance in the 
name of the parish is fatal 
When the contract is by deed^ it is not necessary to set forth the cm* Consideration, 
^deration upon which it is founded; the law in that case implies a Ttatc^and 

consideration^ where none is stated : And a consideration is also implied^ ”***• 

upon bills of exchange, and promissory notes : But in all other cases, the 
consideration, not being implied, must be stated in the declaration. Con- Executed, or 
sideratiofts are commonly said to be executed or executory; or in other 
words, the contract is founded upon something already done, or to be done: 

But there is a third species of considerations, partaking of the nature of MuUial pro- 
both the others, as in the case of mutual promises^ ; where the plaintiff's 
j^romise is executed, but the thing wliicli he has engaged to perform is 
executory. When the consideration is executed, the defendant cannot 
traverse the consideration by itself, because it is incorporated and coupled 
with the promise, and if it were not then in fact executed, it is nudum 
pactum: But if it be executory, the plaintiff cannot bring his action till 
the consideration be performed ; and if in truth the promise were made, 
and the consideration not performed, the defendant must traverse the per- 
formance, and not the promise, because they are distinct things 

It is also commonly supposed, that to m^e a good consideration, there Wlmt a good 
must be either an immediate benefit to the party promising, or a loss to the 
person to whom the promise was made. But this rule seems to be too 
narrow ; for it is said, that wherever a man is under a imral obligation, 
which no court of law or equity can enforce, and promises, the honesty and 


1 Barn, k Cres. 77. 2 Dowl. & Ryl. 184. 
S. C. 7 Moore, 304. 1 Bing. 46. S. C. in 
trover ; 3 Duraf. & East, 643. in cascj on 
stat. 11 Geo. IT. c. 19. § 3.j 4 Durnf. 
& East, 658. Dowl. k Ryl. NL Pri, 36. 
for negligence; 3 Barn. & Cres. 541. 6 
Dowl. & Ryl. 292. S. C. for deceit ; 2 Barn. 
& Cres. 2. S Dowl. & Ryl. 226. S. C. 
against the sheriff, for not taking suflicicnt 
{dodges in re}>levin; Ry. & Mo. 291. against 
the sheriff for an escape ; 3 Dowl. & Ryl. 
488. 3 Barn. & Cres. 2. 4 Dowl. & Ryl. 
624. S. C. against the sheriff^ for a false 
return ; 9 Eist, 157. 6 Maule & Sel. 29. 
for malicious prosecution ; 1 Chit, Rep. 480. 

2 Barn. & Cres. 678. 4 Dowl. & Ryl. 2.30. 
S. C. 3 Barn. & Cres. 24. 4 Dowl. & 
By]. 695. S. C. 3 Barn. & Cres. 113. 4 
DowL & Ryl. 670. $. C. 3 Barn. & Cres. 
138, 9. (6). 4 Dowl. & Ryl. 810. S.C. 
for libel; 6 Bam. A Cres. 34. 9 DowU & 


RyL 20. S. C. in rejdrvin ; 4 Dowl, & llvL 
202. 9 Moore, 566. 2 Bing. 271. S. C. in 
trcsjHtssi Ry. & Mo. 262, *4 Barn. & Cres, 
860. 7 Dov'l. & Ryl. 324. S. C. 6 Barn. 
& Cres. 102. 9 Dowl. Ryl. 97. S. C. on 
ail indictment for perjury. And see further, 
as to varwHCCt 1 Chit. PL 4 Ed. 27 J, &c. 
334, &c. 3 Stark. Evid. 1526, &c. 

* 6 East, 34d. 1 'i'aunt. 570. 

1 Taunt. 670. .ind see 1 Bos. & Pul. 
226. 2 Cauipb. 3. 13 East, 9. 3 Taunt. 127. 
5 Manic k Sel. .320. 1 Chit; P^. 4 JCd. 251, 
2. but see 2 Campb. 274. 

® 3 Campl). 236. and see 4 Taunt. 700. 
1 Moore, 161. Holt NL Pri, 623. S. C. 2 
Moore, 587. 8 Taunt, 539. S, C. 

^ 7 Durnf. & East, 475. and see 3 Bur. 
1639. 

‘ 1 S^k. 171. 1 Ld. Raym. 665. S. C. 
fBd,MPrL 146. 
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teetitude of the thing id a consideration ; as if a man promise to pay a just 
debt, the recovery of which 1$ barred by the statute of limitations ; or if a 
man, after he comes of age, jn^omise to pay a meritorious debt contracted 
during li$ minority, but not for necessaries ; or if a bankrupt in affluent 
circumstances, after his certificate, promise to pay the whole of hit debts ; 
or if a man promise to perform a secret trust, or a trust void for want of 
writing by the statute of frauds. In these and many other instances, 
though the promise give a compulsory remedy, when there was none be- 
fore, either in law or equity; yet as the promise is only to do what an honest 
man ought to do, the ties of conscience upon an upright mind are said to 
be a sufficient consideration \ 


Inducement. 


Averments, 
when nccebsary, 
and when nut. 


Of performance 
of condition pre- 
cedent. 


Of condition 
cubsequent, urif. 
necessary. 


When the promise and consideration explain themselves, without refer- 
ence to any collateral matter, they arc stated in tlic declaration without 
any inducement: But when that is not the case, the declaration begins by 
stating the circumstances under which the contract was made, or to which 
the coovsid- ration refers ; as in an action of assumjmt to pay money, in 
consider ulon of lorbearancc, or of staying proceedings, the declaration be- 
gins by stating the debt forborne, or the proceedings that were stayed. The 
inducement is in nature of a preamble, and leads on to the principal matter 
of the declaration ; and as its office is explanatory, it does not require exact 
certainty " 

When the consideration is exectiied, and the promise to pay a sum cer- 
tain, or to do or omit some specific act, the declaration proceeds at once 
from the contract to the breach, without any intermediate averments; as in 
the case of indehitatus asKumpsit, to pay a precedent debt, &c. But when 
the consideration is executory, or the performance of the defendant's cove- 
nant or agreement is made to depend on the performance of a condition 
precedent, on the part of the plaintiff, the declaration ought to aver that 
the consideration has been executed, or the condition performed : for it is 
a rule, that in all cases where the est£^e or interest commences on a con- 
dition precedent, be the condition or act in the affirmative or negative, and 
to be performed by the plaintiff or defendant, or any other, the plaintiff 
ought in his count to aver performance ; as if a man grant an annuity to 
anothe:’, when he is promoted to such a benefice, &c. the plaintiff in an-- 
nuity ought to aver that he is promoted &c. But when any estate or 
interest passes or vests immediately, and is to be defeated by a condition 
subsequent, or matter ex post facto, be it in the affirmative or negative, or 
to be perfon^ed by the plaintiff or defendant, or by any other, perform- 
ance of that matter need not be averred® : as if a grant be of an annuity 


• Per Lord Mmsfldd, Cowp. S90, and see 438. S. C. 7 Dowl. & Ryl. 14*1 
& TaunU 36. accord, but see 3 Bos, & Pub ^ Com. Dig. tit. Pleader^ C. 31. And see 
(n). semh, contra. And see further, as further, as to the induceTnent in assumpsUf 1 

to the emuiderafion in assumpsU, I Chit. PI, Chit. PI. 4 £d. !g60, &e. Lawes, on Plead- 
969, Ac. Lawes, on Pleading, Chap. 111. 4 ing, Chap. IL 
Bam* & Cres. 8. 6 Dowl. & Kyi. 4S. S, C. ® 7 Co. fO. a. 

9 Bing. 46^. 1 M«Clel. & Y. 906. S. C. but ^ PI. Com. 95. b. 

flifie 4 Bam. & Crea. 345. 6 Dowl, & Kyi. * 7 Co. 10. a. 



OF X1I& djqclaraxion; 

to A* till he be advanced to a benefice^ A. in annuity need'^not say tliat he 
is not yet advanced ^ 

Covenants or agreements are of three kinds ; first, such as axe called 
mutual and independent, where either party may recover damages from 
the other, for the injury lie may have received by a breach of f:he covenants 
in his favour, and where it is no excuse for the defendant to allege a breach 
of the covenants on the part of the plaintiff; Secondly, there are covenants 
which are conditions and dependent, in which the performance of one de- 
pends on the prior performance of another ; and therefore, till thijj prior 
condition be performed, the other party is not liable to an action on his 
covenant : Thirdly, there is also a sort of covenants, which are mutual 
conditions, t<» be performed at the same time ; and in these, if one party 
was ready and otfered to perform his part, and the other neglected (»r re- 
fused to perform his, he who was ready and offered, has fulfilled his engage- 
ment, and may maintain an action for the default of the other, though it 
be not certain that either is obliged to' do the first act K 

The dependence or independence of covenants is to be collected from the 
evident sense and meaning of the parties ; and however transposed they 
may be in the deed, their precedency must depend on the order of time, 
in which the intent of the transaction requires their performance The 
words by which conditions precedent are commonly created, are for in 
cofisidcration of Ita quod proinde *, &c. In general, if the agreement be 
that one party shall do an act, and that f<)r the doing thereof the other 
shall pay a sum of money, the doing of the act is a condition precedent to 
the payment, and the party who is to pay shall not be compelled to part 
with his money, till the thing be performed And however impr(»bal)le 
the thing may be, it must be complied with, or the right which was to 
attach on its being performed does not vest ; as if the condition be, that A. 
shall enfeoff B. and A. do all in his power to perform the condition, and 
B. i^ ill not receive livery of seisin, it was never doubted, but that the right 
which was to depend on the performance of the condition did not arise*'. 
If a person undertake for the act of a stranger, the cases arc uniform to 

7 Co. 10. a, PI. Com. 25. b. 30. a. 32. 
b. and see 1 Durnf. & East, 045. 2 H. 131ac. 

579, For the cases in w>iirh it is, or is not 
nccessaiy to aver the existence of a life, and 
how it may be averred, see 1 Wms. Satind. 5 
Ed. 235. fl. (8.) 

^ Per Lord Mansfield^ in the case of 
Kingston v. Preston, cited in Doug. 690, 91. 

And sec the several modern cases on this 
subject, collected and arranged in Willes, 

157. (a), 1 Wms, Saund. 5 Ed. 320. (4). 

2 Wms. Saund. 5 £d. 108, o. (3). Scl. 

JVL Pri, 6 Ed. 108, &c. 610, &c. 1 Chit. 

PL 278, &c. Lawes, on Pleading, Chap. V. 

* Doug. 690. and see 6 Durnf. & East, 

670. 668. 7 Durnf. & East, ISO. 


** 1 Vent. 177. 214. 2 Wms. Saund. 5, 

Ed. 350. S. C. 

' 2 Ld. Ilaym. 766. 
f Doug. 688. 

8 1 Salk. 171. 1 Ld. Ilaym. 665. S. C. 

.and. sec 1 Ld. Raym. 440. 686. 2 S;Jli.623. 
Com. Rep. 117. 12 Mo(b629. S. C. 1 Str. 
535. 615. 2 Str. 712. 1 WiU. 88. 2 Bur. 
899. 2 Blac. Rep. 1312. Doug. 27. 272. 
620.684. 1 Durnf. & East, 639. 1 H.Blac. 
270. 4 Durnf. & East, 761. 2 II Blac. 123. 
389. 674. 6 Durnf. & East, 409. 6* Durnf. 
& East, 570. 665. 710. 7 Durnf. & East, 
126# 8 Durnf. & East, 366. 1 East, 203. 2 
Bos. & PuL 447. ^ 

^ 6 Durnf, & Ea3t,^719. 
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Covenants or 
ogreetnents, mu- 
tual and inde- 
pendent. 


Conditions pre- 
cedent. 


Mutual condi- 
tions, to be per- 
formed at same 
time. 


Dependence, or 
indcjiendcnce of 
covenants. 



OF mx^AUAttov^ 


m 


Mutual pro* 
misea. 


Cases of mutual 
covenants, and 
(conditions pre- 
cedent. 


Avt»’-nicnts, how 
luude. 


Of substantial 
\)Ciforinance. 


Excuse for non- 
performance. 


dlievir that atich act mttst be pei%>nned^ And where there are mutmd 
promises^ yet if one thing he the consideration for the other^ there a per» 
formance is in general necessary^. 

If a day be appointed for the payment of money/ and the day is to 
happen before the thing can be performed^ an action may be brought for 
the moneys Ijefore the thing is done ; for it apjvears that the party relied 
npon^is remedy, and intended not to make the performance a condition 
precedent ^ : But where a certain day of payment is appointed^ and that 
day is to happen subsequently to the performance of the thing to be done 
by the contract, in such case the pei^ormance i^ a condition precedent^ and 
must be averred in an action for the money ^ So if two men agree, one 
that the other sliall have his horse, and the other.that he will pay 10/. for 
him, no action lies for the money, till the horse be delivered ^ Another 
distinction to be attended to is, that where mutual covenants go to the 
tifkole of the consideration on lx)th sides, they are mutual conditions, the 
one precedt'ot to the other; but wh^e they go only to a part^ and a breach 
may be poid, f in damages, there the defendant has a remedy on bis cove- 
nant, and shall not plead it as a condition precedent And it is said> 
that where the particii)lc doing, performing, &c. is prefixed to a covenant 
by another person, it is a mutual covenant, and not a condition precedent®: 

An averment may be by any words which shew the matter to be as stated ; 
as that the plaintiff m)ers, or in fact saith, or although^ or because, or wkk 
this that, &c And where there is a condition precedent, it is necessary 
to state in the declaration, that it has been j)erformed, or a lawful excuse 
for its non-performance ff. But there are some cases in the books, respect- 
ing conditions precedent, where the thing agreed to be done having been 
in effect performed, though not in the exact manner, nor with all the cir- 
cumstfrices mentioned, it was deemed a substantial performance^*; as 
where the condition was to enfeoff, a conveyance by lease and release has 
been deemed sufficient ‘ : So, if the condition l>e for one to deliver the will 
of the testator, and he deliver letters testamentary K And wherever a man, 
by doing a previous act, would acquire a right to any debt or duty, by a 
tender to do the previous act, if the other party refuse to permit him to do 
it, he acquires the ri^t as completely, as if it had been actually done; and 
if the tender be defective, owing to the conduct of the other party, such 
incomplete tender Mdll be sufficient : because it is a general principle, that 
he who prevents a thing from being done, shall not avail himself of the 


* 6 Dunif. & Ra-st, '723. 

^ 1 Salk. 171. 1 L(l. llayni. 66.5. S. C. 6 
Oumf. East, 570. 7 Diirnf. & East, 125, 
' 1 Salk. 171, 2. 1 I^. Raym. 665, 6. 
S. C. and lae 2 H. Blac. 392. 

^ I H. m (rt). and so€ 6 Durnf. 
A .EKst, 572, 3. 8 Dutnil & East, 373. 4 
Kairtii 483, 4. 10 East, 295. 1 Chit. PL 4 
Ed, 281/ISel, m Pri. 6 Bd. 617, tke. 


496. 

^ Com. Dig. tit. Pteofier, C. 77. Willes, 
134. 427. 1 Wms. Saund.5 Ed. 117. a. (4). 
235. a. b, 2 Wms. Saiind. 5 Ed. 61. g. (9). 
4 Durnf. & East, 761. 6 Durnf. & East, 

570. 

fc 6 Durnf. dr East, 722. 
i Co. Lit. 207. a. 

^ 1 Uol Abr. 426*;^. 2. 4. 
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ti<m*perforinaiice which he has occasioned The pcdbriKumee of a condi^ 
tion precedent is also excused by the absence of the plaintiff^ in those cases 
where his presence is necessary for the performance of the condition ; by his 
obstructing or preventing the performance ; or by his neglecting to do the 
first 00% if it be incumbent on him to perform it ^ : It is also excused in 
some cases^ by his not giving notice to the defendant^. When the condi- Mutual condi- 
tions are mutual, and to Ihj performed at the same time, the plaintiff must 
aver that he was ready, and offered to perform his part, but the defendant 
refused to perform his*^. And when the sum to be paid is not ascertained i Facts* necessary 
by the contract, the plaintiff must aver the facts necessary to ascertain it ; p^btitf’s de- 
as, upon a quantum meruit or valebant, that the plaintiff deserved to have, ™and. 
or that the goods were reasonably worth, a certain sum, &c.® 

When the contract is to pay a collateral sum upon request, there the Request. 
request, being parcel of the contract, and as it were a condition precedent, 
ought to be specially alleged, with the time and place of making it ^ ; but 
when the contract is founded upon a precedent debt or duty, as in the case 
of a bond, or for money lent &c. or is for the jiayment of a collateral sum 
on a day certain*', or otherwise than upon request or the debt or duty 
arises immediately upon the performance of the consideration \ there it is 
not necessary to allege a special request, but licet scepius requmius is suf- 
ficient ; which is only a form of pleading, and if it be omitted, does not 
vitiate the declaration*. 

When the matter alleged lies more properly in the knowledge of the Notice, 
plaintiff than of the defendant, there the declaration ought to shew that 
notice was given to the latter ; as where the defendant prennises to 
give the plaintiff so much for a commodity as it is worth, or as any other 
had given him for the like, or to give so much for every cloth the plaintiff 
should buy, or to pay tlic plaintiff wbat damages he had sustained by a 
battery, or to pay the plaintiff 's costs of suit : And when notice is ne- 
cessary, it ought to appear that it >vas given in due time, and to a proper 
person But when the matter does not lie more properly in the know- 
ledge of the plaintiff than of the defendant, no notice is requisite ® ; as in 

^ Doug. 686, an«l sec 1 Dunif. & East, form, the omission pf tlieni cannot be taken 

<338. advantage of in arrest of judgment, since the 

1 Rol. Abr. 457, 8. statute 4 Ann. c. 16. 10 East, 359. 

• Jd, 463. 467, 8. and see Co. Lit. S07. a. ® 1 Wms. Saund. 5 Ed, 32, 

^ 7 Durtif. &. East, 130. and sec 7 Taunt. ** Owen, 109. 

314. 1 Moore, 56. S. C. * 1 Lutw. 231. 

“ And see further, as to the averment of Str. 88. 

performance^ or excuse of performance, in as- ' PI. Com. 1 28. b. Hardr, 38. 72. 1 Bos. 
sumpsilt Sd. iVi. Pri, 6 Ed. 108, &c. 1 Chit. & Pul. 59, 60. And see 1‘urtlier, as to a re- 

IH, 4 Ed. 277, &c. Lawes, on Ple;ulirig, qmst, 2 Wms. Saund. 5 Ed. 118. (3). 12:1. 

Chap. V, VI, and as to the fomi of (4). 1 Chit. PL 4 >1d. 287, &e. Lawe*-, on 

menl, and the consequences of a niislulvC, 1 Pleading, *Chap, VIII, 

Chit. PL 282, &c. “ Hardr. 42. and see 16 Viri. Abr. tit. 

^ Com, Dig. tit. Pleader, C. 69. 1 Wms. Notice, 5 Durnf. & East, 62 J. 

Saund. 33. a, (2). and see 2 11. Blac. 131. " Com. Dig. tit IHeader, C. 74, 

5 Durnf. & East, 409. But the time and ® Hardr. 42. and see 1 Wms, Saund. 5 Ed. 

place of the request, being merdy matter of J17,a, (2). 



flia oUlgatij^i cotiditi<Haied ie j^tform m a’wmrdr: ncvliic^ Qf the 
awi^d .need not be alleged^ because the de&ndant may take notice of itj as 
weJl .as the pJaintiff. So if, upon a treaty of marriage* a promise be made 
to the father of the daughter, by the father of the son, to pay the daughter 
after the death of the son, if she survive, and the son die, an action 
may be brought upon this promise ; and notice need not be given to the 
defendant of the death of the son \ So, on a promise to pay so much 
money at the full age of* an infant, notice of his attaining that age need 
not be given, because it is as notorious to the one as to the other And, 
in an action on a promissory note, by the indorsee against the drawer, ro- 
tice of the indorsement need not be averred 

Breach. The breach, in a declaration upon contract, is cither negative, that the 

defendant has not done something which he contracted to do, or procured it 
to be done by another, or that he has not done it, or procured it to be done, 
in a careful and proper manner ; or it is ajfirtnatioe, that he has done some- 
thing wLirii he contracted nut to do, or suffered it to bo done by another, 
or that ho has ite^ iued the plaintiff, on a warranty, &c. The breach must 
be assigned in the words of the contract, or in words tantamount, whicli 
comprehend the substance and effect of it. Where a party, however, has 
disabled himself from making an estate he has stipulated to make at a fu- 
ture day, by making an inconsistent conveyance of that estate, he is con- 
sidered as guilty of a breach of his stipulation, and is liable to be sued 
before the day arrives And, in assigning the breach of a covenant for 
quiet enjoyment, it is sufheient to allege, that at the time of the demise to 
the plaintiff, A. B. had lawful right and title to the premises, and having 
such right and title, entered and evicted the plaintiff, without shewing 
what title A. B. had, or that he evicted the plaintiff by legal process 
Damages. When the darmigcs sustained by the plaintiff arc naturally connected with 
the breach of contract, it is not usual to state them specially in the decla- 
ration ; otherwise they should be stated, in order to prevent a surprise upon 
the defendant*^. 

Statemeni of In actions for wrongs, the declaration should state the injure/ complained 
for actions on the case, it should set forth, by way of inducement, 

the circumstances under which the injury was committed, and the conse- 
quential damages resulting therefrom to the plaintiff. The injury com- 
Immediate plained of is immediate or consequential. When it is immediate, and in- 
cluded in the act complained of, there it is sufficient to state that act alone 
in the declaration, as in trespass in et armis. The charge in such case 
ought to he direct and positive, and not merely by way of recital : There- 
fore, a declaration liy hill, stating that whereas, or wher^ore the defendant 

*Bardr. 42. and see 1 Wms. Saund, 5 £d.290, &c. Lawes, on Pleading, Chap. IX. 

Ed* 117. w. (2). e further, as to the duTuages in assunqu 

^ 1 Bos. ^ Pul. 625. And see farther, as sU. 1 Chit. PI. 4 Ed. 296, 7. And as to the 

to 1 Chit, PI, 4 Ed* 286, &c. I^awes, mode of declaring in general in tmumjmC, 

Pleading, Chap* VII, see id, 269, &c. Lawes, on Pleading, Chap. 

* 6 Bm. & Cres. S25. , I, to XV. inclusive ; in debt, 1 Chit Ph 

^ 4 jpumf* ^ Esit, 617. And see &riher, 60% Ac* : and in covenant, itL 32b, Ac. 

^ to dw bmteh in ammpsk^ I Chit PL 4 
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this Ect complained of> is bad on apedal demnmi^; and ms formerly 
liolden to be so^ in arrest of judgment* ** ; bat now> it may be amended at 
any time .^.before or after judgment^ by a right bill; the time of hling 
whereof the court will not inquire into ^ : And by original^ the count part 
being helped by the recital of the writ, this fault is not iatal, even on a 
special demurrer 

When the damages in trespass are such as naturally arise from the act Damages, in 
complained of, or cannot with decency be stated, they may be given in evi- 
deuce under the, alia enormia; but otherwise they must be stated in the 
declaration ^ : And many things may be laid and proved in aggravation of 
damages, for which alone trespass would not lie; as trespass may be 
brought for entering tlic plaintiff's house, and beating his wife®, child, or 
servant and the beating may be given in evidence, to aggravate the da- 
mages : but in such case, the plaintiff cannot’ recover damages for losing 
the service of his child or servant, because he may have a proper action for 
that injury So, will lie for breaking and entering the plaintiff's 

house, under a false and unfounded charge and assertion that the plaintiff 
had stolen property therein, per quod he ivas injured in his credit, &c. ; 
and the jury may give damages for the trespass, as it is aggravated by 
such false charge So, in trespass quarc donium frcgil, he may give in 
evidence that the defendant came into his house, and debauched his daugh- 
ter ^ ; or that his wife was so terrified by the conduct of the defendant, 
that she was immediately taken ill, and soon aftenvards died But, in 
trespass quare clausum fregit, the plaintiff would not be permitted to give 
evidence of the defendant's taking away a horse *, &c. ; and in the other 
cases, the evidence is allowed to be given, not as a substantive ground of 
action, but merely to shew the violence of the defendant's conduct K 

Consequential injuries, we have seen*”, arise from maUJeazance, now- Consequential 
Jea^ancef or mis-J'eazance. In actions for mal-feazance, three things are 
to be attended to in the declaration ; first, the motive^ if any, which urged 
tlie defendant to the commission of the act complained of ; secondly, the 
end which he had in view ; and thirdly, the means which he took of ac- 
complishing it. Thus, in an action for defamation, the motive is malice, 
the end proposed is to injure the plaintiff in his good name, &c. and the 
means arc the words spoken by the defendant for that purpose. In actions Arising from 
for mal-feazance, the motive is either malice, which generally speaking 


* 2 Salk. 636. 1 Str. 621. 

>'2 Str. 1151. 1162. 

® 1 Wils. 99. Barnes, 462. S. C. 2 Wils. 
203. And see further, as to the statement 
of the injuri/, in actions for wrongs, 1 Chit. 
n, 4 Ed, 336, &c. 

** Peake’s Cas. NU Pn. 3 Ed. 64, 87. and 
see 1 Sid. 223. 

® 1 Str. 61, and see Cro. Jac. 601. 1 
Stark. JNu PH, 98. 

f 2 Salk. 642. Holt, 699. S. C* « 
Raym. 1032. 6 Mod. 127. Holt, 699. S. C. 


8 2 Salk. 642. Holt, 699. S. C. Bui. Ni, 
Pru 89. but sec Cro. Jac. 501. 

2 Maule & Sel 77. and see 6 Taunt. 
442. 1 Marsh. 139. S. C. 

> 1 Sid. 225. 2 Ld. Kaym. 1032. 6 Mod. 
127. Holt, 699. S. C. S Bur. 1878. 2 
Dumf. & East, 166. Bui. Pn. 89. 

^ 1 Stark. jVi. Pn, 98. but see Peake’s 
Cas. m PH. 3 Ed. 87. and see 2 PhU. 
Evid. lS4v 5. 

1 1 Sid. 225. Bui. KU Pn, 89. 

Ante, 4. 
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OF !XaB: 


Nmi’^eazartcef 
or vnis^easiftnce. 


Inducement, in 
actions for meU^ 
feassance. 


Affecting rights 
of jKTsons. 


Titles to real 
property corpo- 
real, when ne- 
cessary to be 
eliewn, and how 
stated. 


IqiKla to th^ ^ injuries to the perso&> the gmtijBeetieii, oi 

eeiNtiiterest at tiie expense of another £ and accordingly^ the end 
the defendant has in view^ is either to injure the plaintiii^ or to bexieiit 
himself: and the meane he takes of Bccomplishing his intention^ are either 
direct and open, or under cohmr of I^al process, or by deceit^ which is 
eitlier where there is a privity between the parties, as upon a sale of goods, 
dec. or where there is no such privity. In actions for nm-feazance^ or 
rms-feazance, the injury frequently proceeds from a mere neglect, without 
any bad motive imputable to the defendant. 

The circumstances attending the several injuries before mentioned, and 
whicli should be stated by way of inducement, are various, according to the 
nature and grounds of the action. In general, they disclose some light or 
title in the plaintiiF, or some diity to be performed by the defendant. Jn 
actions for wrongs, affecting the absolute rights of persons, the right to 
personal security, being implied, need not be stated in the declaration; as 
in actioiivs of assault and hatlery, &c. But when the wrongs complained 
of affect thi relMlte rights of pm-sons, the relation should be stated, in re- 
spect of which the plaihtiff is injured ; as iji actions for criminal cmiversa^ 
iwn, &c. ; And when an action is brought for defamatixm, it is usual to 
state in the declaration, by way of inducement, that the plaintiff is a person 
of good name, &c. and has not been guilty of the crime imputed to him \ 

In actions for wrongs to real or personal property, the plaintiff's right 
or title must be set forth in the declaration, either generalli/ or speemU^^ 
When a special title is necessary to maintain the action, it must be stated 
with certainty : If a man allege in himself a title to the inheritance of 
freehold of lauds in possession, he ought regularly to say that lic waa 
seised ^ ; or, if be allege possession of a term for years, or other chattel 
real, thht he was possessed^ : So, if he allege #oisin of things manurable, 
as of lands, tenements, rents, &c. he should say that he was seised in hisr 
demesne as of fee / if of things not manurable, as of an advowson, that 
he was seised as of fee and right, omitting in his demesne ^ : And it is a 
rule, that when title is necessary to be shewn, if the plaintiff derive a par- 
ticular estate from another, he ought to shew that the otlier had such an 


* Com. Dig, tit. Action upon the Case for 
Difmmtmn, G. 1. And as to UiC induce- 
tnentitn a declaration for a see 1 Younge 
& J. 480. 

^ As to the mode of stating or setting 
forth, ill a declaration or other pleading, the 
sfiAn (f the /rt'ng, see I Wms. Saund. 5 Ed. 
187. (1). msin of a corporation, sole or ag- 
gregate, td. ihid. seisin of a husband. Jure «.r- 
aris, id» 2bS. (4). 2 Wms. Saund. 6 Kd.’^2B3. 
(l}v kase and release, id. 10, (15). 11. (10). 
and sale enrolled, 1 Wms. Saund. 5 
(«). 251. a. (3). 2 Wms. Saund. 
5 KAlKj[18). 13. «. (20), 2 

Wms. ^ Kd. 3. c. Jine and 
Uom, k Wpis. Saund, 5 Ed. 35.8. a. (6). 3 


Wins. Saund. 5 Ed. 175. f. g. (I, 3. 4), de- 
vise, J Wins. Saund. 5 Ed. 376. c. (2). lease 
or demise, >d. 376. (1). lease of tiUses, 2 Wms. 
SaunA 5 Kd. 297. (1 ). enivy under tease, tjjo. 
] Wins. Saund. 5 Ed, 147. (3), 303. n. (1). 
intercssc termini, id, 251. (1). uss^nmeni of 
term, or rewrswm, id, 334. (3). 338. (2). o4- 
tomment, id, 334. h, (4). or a cojn/hold title, 
id, 348. (8, 9). As to the mode ol‘ setting 
forth the lUle, in declarations in cowiant, see 
3 Chit PU 4 EA 209, &c. And see fur- 
ther, as to the shewing of title in declarations 
and other pleudiugs, Steph. JFV. 331, &c. 

Co. Lit 17, a. 

^ Lit. § 10. and see Com. Dig. tit Plettder, 
C. 33. 3 Bos. & Pul. 574. 
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liitemt as would enable him ta make the estate*. ThA reascm whj the 
cemmeBcement of particular estates' must be shewn in pleading is^ because 
they are crated by agreement out of the primitive estate ; and the court 
must judge whether the primitive estate and agreement be sufficient to 
produce the particular estate claimed : And this is a fundamental rule^ 
which ought not to be broken upon fended inconveniences **. It is also a 
rule^ that if the plaintiff claim under one who has only a particular estate, 
as for life, he must aver the continuance of that estate ^ 

In setting forth a tide to incorporeal hereditaments, the plaintiff must ■ Title to incor- 
shew that it was by grant, custom, or prescription. A g^rant ought regu- heredita^ 
larly to be pleaded, with a profert in cnrid of the deed containing it ; but By grant, 
where the deed is lost or destroyed, by accident or length of time, it may 
be pleaded without a profert Custom is properly a local usage, and not Custom, 
annexed to any particular person; such as a custom within a manor, that 
lands shall descend to the youngest son, or that copyholders shall have a 
right of common, &c. Prescription is altogether a personal usage ; and is Prescription, 
either in a que estate, or in a man and his ancestors: the former is where 
the right claimed is annexed to, and passes with the land, in which case 
the plaintiff states that he, and all those whose estate he liath therein, have 
immemorially had such right ; the latter is where the right is not annexed 
to the land, but lies in grant, in which case the plaintiff must aver that he, 
and his ancestors, have immemorially enjoyed it ®. 

But in personal actions, it is seldom necessary to state a title specially When title need 

■ not be shewn 

ill the declaration ; for damages are the gist of these actions, and the title 
only matter of inducement ^ ; And it is a general rule therein, that ])osses- Poss(\ssion suf- 
sion is sufficient evidence of title, against a wrong^doer K ,• as in trespass wrong-doer"^ 
quare clausum fregii &c. So, in an action on the case for a nuisance to In action for 
the plaintiff's house, &c. it is sufficient for the plaintiff in his declaration, 
to state generally that he was lawfully possessed of the house, or other pro- 
perty affected by the injury complained of ^ : and if the declaration be for 
stopping up lights, it goes on to state, that by reason of his possession he 
had, and of right ought to have, the lights that have been obstructed K 
In like manner, the plaintiff, in an action for diverting a water-course from 


“ Com, Dig. tit. Pleader, C. 36. and sec 
Steph. PL 328, &c. 

** 2 Salk. 662. and see 3 Wils. 72. 

' Com. Dig. tit. Pleader, C. 66. 

^ 3 Durnf. & East, 151. And for the cases 
Jn which a %rr(ffeH in curia is necessary, or 
may be dispensed with, and as to the demand 
and giving of oyer, and the manner of set- 
ting out deeds, &c. thereon, see 1 Wms. 
Saund. 6 Ed. 9. (1). 9. 6.(1). 289.(2). 
317. (2). 2 Wms. Saund. 5 Ed. 9. 6. c, (12, 
18). 46. 6. (7). 366. (1). 405. (1). 409. (2). 
Steph. PL 439, &c. 

* And see further, as to customs and pre- 
scripfions, what may or may not be claiiucd 
by them, 1 Wms. Saund. 5 Ed. 341. (3), 


348. (10). how the claim should be made by 
a corporation, id, 340, (2). 341. (3). as to a 
custom for a corjjoration to exclude /owjyjnfTs 
from buying and selling, id, 312. c. d. (3). 
or a jrrescription for tenants to have the sole 
UTid several pasture, &c. in exclufjon of the 
lard, or owner of the soil, vL 35S. (2). and 
as to a custom or prescripium for cimnum, 
&c. y^y copyholders, id, 341. (3). 349. (11, 
12 ). 

« 10 Co. 69. b. 

* Steph. PL 323, Ac. 

*» 2 Bulst. 288. 

^ 1 Rol. Hep. 393. 

k Cro. Car. 826. 1 Show. 18. 
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01 ? 


For distut^Nince 
of rights of 
comniooy &;c. 


For wrongs to 
personal pro* 
petty. 


For Tiori^'o- 
xa7u:e^ 


lii$ need only States be was^posfiessed of , the, im^ andt^liftl; thfi 
ymtet had l)een accustomed^ and of right ought to flou^ thereto/ witb^t 
stating that it was an ancient mill, or disclosing the grounds upon which 
the right to the water is claimed ^ 

In an action upon the caso for the of rights of comvioa &c. 

there is said to be this distincticm ; When the action is brought against a 
wrong^doeTf it is sufficient for the plaintiff to state in his declaration, tliat 
he was possessed of a house or land, &c. and by reason of his possession 
thereof, was entitled to the right, in the exercise of which he has been dis- 
turbed. But when the plaintiff would lay auy charge or servitude on the 
land or property of another, he must set forth his title specially in the decla- 
ration Thus, in an action on the case against a stranger and wrohg-docr, 
for disturbing the plaintiff in the use of a seat in a church, no title or con- 
sideration is necessary to be shewn : But when the plaintiff claims against 
the ordinary himself, who hath primd facie the disposal of all the scats in^ 
the clunrhj, he ought to shew some cause or consideration, as building, re- 
pairing kc, /Liid though. In the other case, the plaintiff is alloMX'd to 
declare upon his possession, yet he must prove his title at the trial : And 
possession for above sixty years of a pew in a church, is not a sufficient title 
to maintain an action on the case, for disturbance in the enjoyment of it ; 
but the plaintiff must prove a prescriptive right, or a faculty, and should 
claim it in his declaration, as appurtenant ;1to a messuage in the parish ®. 
In declaring for wongs to personal property, the plaintiff must state his 
right ; as, in trespass for taking goods, that they were his own goods ^ i or 
in trover, that he waii possessed of them, &c. : And, in a declaration in rc- 
plevin, for taking goods, the description number and value of them must 
be stated with certainty 

In actions upon the case for a breach of fluty, the declaration should 
state the nature of the duty to be performed by the defendant : which is 
founded on the general obligation of law, the defendant’s particular situa- 
tion, or some contract or agreement between the parties. When the de- 
fendant is liable of common right, as to repair a wall, for preventing damage 
to his neighbour, it is not necessary for the plaintiff to shew a title in his 
declaration, or the special ground of the defendant ’s liability h But when a 
charge is imposed on another against common riglit, as owner of the soil 


Leon. S47. Palm. 290, Cro, Car. 
^9. 3 Mod. 48. 3 Lev. 133. S. C. 

*» 1 Vent. 319. 4 Mod. 418. And for the 
manner of declaring for the disturbance of 
ngkls of see 1 Vent. 274. 2 Lev. 148. 
3 Keb. 528. 3 Lev. 266. 1 Lutw. 120. 2 
I A Itaym. 751. 1090. 3 Ld. Raytt^ 85.; 
ortfficesj 10 Co. 59. b. Cro. Eliz. 386 . ; 
of 4 Mod. 423. 1 Show* 18. ; of 

ti^, Owen, 109. Cro. Jac. 43. 122, 3. 3 
liCV. 190* 2 Lutw. 1617.; of ferri^ WiUes, 
Jj^.j andef««alsiaditttclies,|L^«71. 1 
Sid. 903. a C. 2 Lev, 103. 3 L«v. 73. 1 
Wils. $26. 1 & Bast, 42$. See also 


1 Wm*,. Saunil. 6 Ed. 346. (2). 2 Wins. 
Saund. 5 Ed. 113. (1). 172. (l). 175. (2). 

2 Chit. PL 4 Ed. 807, &c. 

® 4 Mod. 421, 1 Str. 6. Willes, 619. I 
Bur. 440. 4 Durnf. & East, 718. Sed qurtre 
as to this distinction? and sec 3 Dunif. & 
East, 768. 2 Wms. Saund. 6 Ed. 113. (1). 
1 Chit. PL 4 Ed. 330. 

^ 3 Lev. 73. 

^ 1 Durnf. & East, 428. 
f Cro. Jac, 46. 2 Salk. 640. 1 Ld. Raym. 
239. 2 Ld. Raym. 890. 2 Sir. 1028. 

* 1 Moores 386. 7 Taunt. 642. S. C. 

1 Salk. 22. 360. 6 Mod. 311. S. C. 



t&tUninti it ^as fonAerly holdGa> that ft title mast bedie^ ; as in an 
oetidn for not repairing fences S &c. Soj whare a speeial~ action on the 
case was brought against the defendant^ for not keeping a bull and boar, 
the declaration was holdcn bad on demurrer, for not setting forth that the 
deftmdant was obliged , to keep them, either by custom, prescription, or 
otherwise *>. But in a late case, where an action was brought for not re- 
pairing a private road, leading through the defendant's close, it was holden 
to be sufficient tp allege, that the defendant, as occupier of the close, was 
bound to repair it ® : And, per Bullet Justice, the distinction is, between *' 
cases where the plaintiff lays a charge upon the right of the defendant, 
and where the defendant himself prescribes in right of his own estate : 

In the former case, the plaintiff is presumed to be ignorant of the defend- 
ant's estate, and cannot therefore plead it ; but in the latter, the defend- 
ant, knowing his own estate, in right of which' he claims a privilege, must 
✓ set it forth In actions against sheriffs or other officers, or against car- Mis-feamnee, 
riers, &c. for mis-feazance, the declaration, must state the nature of the 
plaintiff's right, and ground of the defendant’s duty 

In actions upon the case for consequential injuries, the damages which Damages, in 
the plaintiff has sustained, being the gist of the complaint, must be stated 
in the declaration ; which damages must appear to depend on the injury 
complained of, and not be too remote^ or happen from the intervention of 
another cause And they are either general ox special. Gewera/ damages General, 

are such as naturally arise out of, or arc connected with the injury com- 
plained of : And, in actions for mal-fcazance, they in general c(»rrespond 
w'ith the end or design which the defendant had hi view, and which has 
been previously stated in the declaration ; as, in an action for defamation, 
the declaration states that the defendant, intending to injure the plaintiff 
in his good name, &:c. spoke the w^ords^ Complained of; whereby the 
plaintiff was injured in his good name, &c. Special damages arc either Special, 
such as are siiperadded to general damages, arising from an act injurious 
ill itself ; or such as arise from an act indifferent in itself, but injurious in 
ks consequences : and, in either case, they must be specially laid in the 
declaration, or the plaintiff will not be allowed to give them in evidence 
at the trial. Thus, in an action for defamation, though the words be in 
themselves actionable, yet the plaintiff is not at liberty to give evidence . 
of any loss or injury he has sustained by the speaking of them, unless it 
be specially laid in the declaration 6. If an ' action be brought for words 
that are not in themselves actionable, and the plaintiff do not prove the 
special damage laid in the declaration, he must be nonsuited ; because the 
special damage is the gist of the action ; but where the words are of tliem- 

‘ 1 Salk. 335, 6. ant*s Mgaiion or with thfe conse- 

4 Mod.. 241. qucnces of a mistake in setting them out, in 

° 3 Durn£ & East, 766. acUons for wrongs, 1 Chit* VI. 4 Ed. 326, 

** Id. 768. Tamsn quare ? Sec. j* • 

® See further, as to the statement of the f 5 Taunt. 634. and see 2 Chit. Hep. 198. 

plaintiff's right or irUerest, and the defend- • BuL JVi» VH. 7. 




Conclusion of 
declaration* 


Pledges. 


General requi- 
sites of declara- 
tion. 


Correspondence 
of, with process. 


As it respects 
the parties. 


if the hb ^ iimst find tbt tho 

|Wfttiff;thoogh no8p0drtdjt^ ^ 

‘ The declaration in gen^^\B6nctudett, ^'to fSiedamj^ of the pkihtiif 
of a certain sutn of monejr^ and thertfore^ie his itmi, ike*' But in 
a pened action^ bronchi* by W common inibrnier^ where the plaintiff’s right 
to th 0 {penalty accrues tipCn bringing the action^ it is not necessary to con- 
. dude in this u4y ; as the pkiptiff cannot have sustain^ any damage hy 
a prevWh detention of the penalty ^ In actions against dUatmes and 
ofHcers of the courti it is usual^ though not necessary for the plaintiff 
instead. of bringing to pray vditf, &;c- And where the action is 
brought by hdl against a member of the house of commons^ the bill con-* 
eludes irith a prayer 0 / process to be made to the plaintiff, according to 
the statute^ &;c It was anciently necessary to find pledges to prosecute, 
and add thei?* names to the declaration by but they are now holden 

to be mere matter of form., and may be found at any time before judg- 
lucnt 

The gen<!ial requisites, or qualitu^ of a declaration are, first, that it 
correspond with the process; secondly, that it contain all the circum- 
stances necessary to maintain the action/ and no more ; thirdly, that these 
circumstances be set forth with certainty and truth 8. 

The correspondence of the declaration with the process may be con- 
sidered, as it i-espccts the parlies to the action, their Christian and sur^ 
namesy the description of the character in whfch they sue or are sued, and 
the nature of the cause of action. In the Common Pleas, when the process 
is'not bailable, the plaintiff, we^have seen \ is allowed to join four defend- 
ants, for separate causes of action, in one writ, and to declare against them 
severally ^ : and accordingly, in ‘that court, on a common capias quare 
clausUm fregit against two, a'9e|^laration against one has been deemed re- 
gular K But when the cause ^of action is bailable, the plaintiff cannot de- 
clare against one defendant separately, upon joint process, and affidavit to 
hold to bail against two * ; though they were sued upon a joint and several 
promissory note or though the other defendants are out of the juris- 
diction of the^eourt, and cannot therefore be served with process " : And 
where a defendant is held to bail, on a writ issued against himself and 


• Bui. j^, Pri. 6. And see furfiiet, as to 
the statement of the dama^ in actions fur 
wrongs, 1 Chit. iV. 4 £d* 349, &c. '^Steph. 
PL 48W'7. 

^ 4Bur. 30a].S490. 
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^ See further, as to Uic mode of concluding 
declarations; I Chit. PL 4 £d. 356, &c. 
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Bast, 157. I Chit. PI. 4 £d.358, 9. Steph. 
PL 428, 9. 

* Co. Lit. SOS. a. PI. Com. 84. 122. And,^ 
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4 £d. 222, Ac. ^ 

^ udfnfc, 148. 420. 

* 2 New Eep. C. P. 98. ; 
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> Ante, 420. 

^4 East, 589. 

»1 MauleASel65. 



aftothfiHy and the plaintiff ^itidared ^jaiiuit <nie iii# nod^^ndU aetnaide 
^ dedaration and suhseqiient proceedings &r irre^arity • So, where 
li^band and wife being arrested^ the latter was discharged out of custody 
on filing common bail, and the plaintiff declared, against the husband 
alone^ the court held the proceeding to be irregular In the Common 
Pleas^ however, the a,fii(lavit of debt and clause of ac eiimi in bailable pro-* 
cess, point out the^person agajnst whom the actioia is to proceed : '^ere-* 
fore, where the affidavit of debt was against A,, the capias against A. and 
B.g and the declaration against -4. only, by whom bail was put in, that * 
court held it W be regular^: So, upon a bailable co/pias against two de« 
fondants, with a clause bf ac eliam and affidavit of debt against one, the 
plaintiff, in that court, may regularly declare agaihst the latter defendant 
only \ And where the plaintiff first sued out bailable process against 
W. in which he only xvas named, and on which he was arrested and put 
in and perfected bail, and the plaintiff then sued out serviceable process 
against four other defendants, in which was not named, and after- 
wards a declaration was delivered against with the other four defend- 
ants, the court held the declaration to* be regular®. 

The declaration should regularly correspond with the process, in the Christian and 
Christian and surnames of the parties. If a person enter into a bond by 
a wnmg Christian name, and be sued thereon, he should be sued by that 
name ; it having been determined, that a declaration against him by his 
right name, stating that he executed the bond by a wong one, is bad 
And, as a man cannot liave two Christian names, it has been holdeii, on a 
plea in abatement, that the plaintiff cannot declare against the defendant 
in his right name, with an alias of the name he is sued by s. Yet, where 
the defendant was sued by the name of Jonathan otherwise John Soans, 
this was holdcn to be no cause of demurrer to the declaration ; for mn 
constat that it was not all one Christian imme^. If the defendant has been Misnomer of 
arrested by a wrong name, the sheriff and his officers are liable to an ac- fat^n\dviuitoge 
tion of trespass and false imprisonment^: and the arrest being illegal, of. 
the court, instead of putting the defendant to plead the misnotner in aliate- 
tneut, will set aside tlie proceedings and discharge him, if ^in custody 
or, if he has given a bail-bond, will order it to be delivered up to be can- 
celled ™- But in casi^s of non-bailablc process> if the defendant's name be . 
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mitMtsted in tl>« writ, the conrt will net set aride the writ and pfo^- 
ings an motion^ but will leckve the defendant to hia plea in ahateinient 
And if the defendant be called and known well by one name as it^e 
other^ or there be only an inamiracy in the spellings so that the name is 
idem eanans, the court will not interfere K So, where j4,, having two 
Christian names> has omitted one of them in his dealings with B., he caiH 
not> in an action brought against him by make ^e omission a ground 
for setting aside the proceedings And where the defendants had signed 
a regular baihbond^ they were holdcn to have thereby waived the irregu- 
larity of the omission of their Christian names in a capias ad respanden-^ 
dum, directing the sheriff to take Messrs. L. and B The application 
for setting aside the proceedings^ which is founded oman affidavit of the 
misnomer ^ should it seems be made before the expiration of the time al- 
lowed for pleading in abatement ^ ; and the court \vill only ^-elieve the de- 
fendant^ upon the terms of his filing common bail, and undertaking not to 
bring au\ acti^ui ^ If the plaintiff declare against the defendant by a 
ivyong name*, he may, if not estopped, plead the misnomer in abatement ; 
and it is said that his entering into a bail bond to the sheriff in the wrong 
name, would not estop him from pleading in abatement in the original ac- 
tion ; though perhaps it might, in an action on the bail bond The safer 
way, however, is for the defendant, when arrested by a wrong name, to 
enter into the bail bond by his right name^ stating that he was arrested 
by the name in the writ ; for if his entering into it by a wrong name 
would not operate as an estoppel, it might be evidence, by his ad- 
mission, of his being called as well by one name as the other ^ : And it is 
clear, that if the defendant, after being ariested, were to put in bail above 
in a wrong name, it would estop him from pleading the misnomer in 
abatement ^ ; even though he were himself no party to the recognizance 
The bail above^ therefore, in such case, should be put in, and entered on 
the recognizance roll, ijy the defendant in his right name, as having been 
arrested by the name in the writ 

Mistake in, When process is taken out against a dcfe^ldant by a ^vrong name, the 

J^^^snomcr may be cured by amending the writ, if there be any thing 
not. to amend by, and then declaring against the defendant by his right name^; 

but in doing this, the court will take care that it shall not operate to the 

” 7 Bowk & Ryl. ^58. Waterlow ^ an^ ^ 1 Chit. Hep. 282. and see 4 Maule & 
othiT V. Galieg7ie, E, 7 Geo. IV. K. B. «?- Sel. 360. 2 Taunt. 399. 
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2 Taunt 401. and see 16 East, 1 10, 1 1. 1 Salk. 7. 

1 Price, 277.391. ■ 3 Taunt 505. but see 8 Mitore, 526. 1 

6 Tl'aunt 530. 2 Marsh. 230. S. C. Bing. 424. S. C. 

^ 1 Brod. ib Bing. 629. 4 Moore, 317. ^ Wflles, 461. Barnes, 94. B. C. and see 
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prcjtt3te6 of the sheriff**; Or, if the defenddit byliig right hhixte, ^ 

the^plaintiff tnay declare against him l»y the nantc in Which he appears, 
stirring that he was arrested, or served with process, bj' the other ; for by 
appearing, the defendant admits himself to be the person sued, and so the 
variance is immaterial \ On process not bailable, if the' defendant be 
sued by a wrong n|ime, and do not appear, the plaintiff, we have seen 
cannot rectify the mistake, by appearing for him in his right name, ac- 
cording to the statute*^ : nor can he appear for him in the name by which 
he is sued, and afterwards declare against him in his right name ®. But 
if a defendant be arrested or served with process by a wrong Christian 
name, and afterwards put in bail or appear by his right name, xind the 
plaintiff declare against him by his right name, without stating' that he 
was arrested or served with process by the other, the court will not inter- 
pose in a summary way, and set aside the proceedings for irregularity ^ ; 
nor will they, on that ground, order an exonerelur to be entered on the 
bail-piece s : And it seems, that a misnomer in process may be cured, by 
an attorney's undertaking to appear K So, if a defendant be served with 
pr<x;css by a wrong Christian name, and afterwards the plaintiff enter an 
ajipearance for him, and servo him with notice of declaration, by his right 
name, and proceed to judgment and execution, the court will not set aside 
the proceedings for irregularity, merely on the ground that the defendant 
never appeared ; because he. ought to have pleaded the misnomer in abate- 
ment * : And the course is now said to be, when there lias been a mis- 
nomer in the writ, for the plaintiff, on the return of it, to file a declaration 
in the proper form ; and the declaration so filed has been holdon to cure 
the objection to the writ*^. It has also been determined, that if the 
plaintiff declare by a wrong Christian name, this is no ground of nonsuit 
at the trial, if it can be shewn tliat the defendant know that the action 
^vas brought by the person who actually sues ' ; nor is it any objection to 
the plaintiff's recovery, in an action on a promissory note, that one of the 
defendants is misnamed, if it be proved that he was the real person sued, 
and served W'itli process And if the defendant be sued by a wrong 
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can be cured, by any form t)f declaring, when 
the defendant has not appeared? For the 
plaintiff in that case cannot, it seem.s, regu- 
larly appear for him, according to the statute, 
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ter name, a declaration in a different one would 
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Christian namc> and omit to pkad the inisnomcr, the plaintiff msjr 
to jndgntaiit and ei&ecutiim against him^ in the name h; which he ia sued ^ 
. Upon general process, the plaintiff may declare qui Uim. or ,i|S executor 
or administrator, d^c*; or the defendant may be declared against in hia 
representati^^ character But this rule will not hold c comers;: for 
where the pt^ess was to answer the plaintiff qui iam, &c. and the de- 
claration was in his .own name only^ omitting the qui iam part^ the court 
held the variance to be fatal, and set aside the proceedings In a sub- 
sequent case, the proceedings were set aside, where the process was to 
answer tiic plaintiffs as assignees of a bankrupt, and the declaration was 
ill their own right ; for the plaintiff cannot declare against the defendant 
generally, on process sued out in a special character ®. So, where a writ 
was sued out by the plaintiffs as executors, and the declaration was by 
them in their own right, it >vas deemed a sufficient variance for discharging 
the defendant out of cn‘«'tody on filing common baiH. 

T}ie 'jjluiiitUr may declare in chi^, upon common process by hill in the 
King’s Honch, ot on a common capias quare clausum jregit in the Com- 
mon Pleas for any cause of action whatever ^4 And where the process 
was in /rc. 9 pn.v 5 f and assault, and the declaration m trover, the variance 
was deemed immaterial *. But, in hailnhle cases, the declaration should 
regularly correspond with the ac etiam in the writ, as to the nature of the 
cause of action : Therefore, where the plaintiffs having held the defendant 
to bail on an affidavit in assumpsit, delivered a declaration in trover^ the 
court of King’s Bench ordered an exoueretur to be entered on die bail- 
piece But they will not permit a defendant to take advantage of a va- 
riance in the amount of the debt, between the ac etiam part of the latitat 
and the declaration ^ And though, where there is a material variance be- 
tween the ac etiam in the writ and the declaration, the plaintiff will lose 
his bail yet the court will not on that ground set aside the proceedings 
for irregularity It should also be remembered, that in the Common 
Pleas, a variance between the writ and count, the ac etiam being in case 
071 promises, but the declaration in debt, is not a ground for entering an 
exonereiur on the bail-piece, where the sum sworn to is under 40^®. By 
07’iginal, tlie plaintiff must declare in cliief, for the same cause of action 
as is ex])ressed in the wit ; and if there be a variance between the ori- 
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g!H$d writ and declaration^ the court ^rill discharge the defendant, on en- 
tering a eommon appearance « : But they \rill not on this ground set aside 
the proceedings ; for that would be permitting the defendant to do in- 
directly, what the practice of the court will not allow him to do directly, by 
craving offer of the original writ, and pleading the variance ^gbatement ^ 
The rules of pleading, upon which the statement of the &usc of action 
depends, are founded in good sense ; their objects are precision and bre- 
vity ; nothing is more desirable for the court than precision, nor for the 
parties than brevity Precision or ceriainiy is of three kinds ; first, to 
a common intent ; secondly, to a certain intent in general; thirdly, to a 
certain intent in every particular * : The second, or that which is to a 
certain intent in general, is all that is required in a declaration ; and 
it ought to be such that the defendant may answer it, a good issue be 
joined thereon, and the court be enabled to give judgment This cer- 
tainty should pervade the whole declaration ; and is particularly required 
in setting forth the time, place, and other circumstances necessary to 
maintain the action But that which is sdleged by way of conveyance 
or inducement to the substance of the matter, need not be so certainly 
alleged, as that which is the substance itself ^ : and surplusage will not 
vitiate, except where it defeats the action **. 

If the declaration be defective in any of the above particulars, the de- 
fendant may demur : But if he do not, the defect may in sonic cases be 
aided by the defendant's plea, or by a verdict for the plaintiff. If the de- 
claration %vant time, place, or other circumstances, it may be aided by the 
defendant's plea; but not if it be defective in substance^: And a verdict 
will aid the omission of that which was necessary to be proved at the trial, 
and without which the jury could not have found for the plaintiff De- 
fects in the declaration are also frequently cured by the statutes of jeofails 
The declaration itself was formerly delivered, in the King's Bench, to 
the defendant's attorney, who made a copy of it, and then delivered it 
back : But the copy is now made in that court, as well as in the Com- 
mon Pleas, by the plaintiff’s attorney*" ; and, except where tlic defendant is 
in custody, should either be delivered to the defendant’s attorney, or jiled 


* 6 Dumf. & East, 36i3. but see 2 Moore, 
SOI. 8 Taunt. 304<. S. C. 

** Id. 2 Wils. 398. Durant v. Serocold, 
E. 24 Geo. III. K. B. but sec 6 Durnf, & 
East, 722. 4 East, 689. 2 New Rep. C. P. 
62. 6 Taunt. 649. 1 Marsh. 274. 

*= Doug. 666, 7. 

^ Co. Lit. 303. a. and see Cowp. 682. 
Doug. 158, 9* yi ^ 

« Co. Lit. Smii < il»l. Com. 84. 
f Com. Dig«tit. PJ^ader^ C. 18, &c. And 
fiee«further, as Xacertaml^m general, 1 Chit. 
H. 4 !Ed. 212, &c.j and as to the certainty 
required in declaratiovSf id. 229 , &c. ; in 


pfeas, id. 457, &c*. ; and in rejjficationSf id, 
561 : and as to time and jdacc, sec 5 Durnf. 
& East, 607. I Chit PI. 4 Ed. 231, &c. 

^ Co. Lit. 303. a. 

^ Com. Dig. tit. pleader^ C.28, 9. Sleph, 
PI. 417, &c. 

* 8 Co. 120. b. 

^ Com. Dig, tit. Pleader, C. 87. and see 
Doug. 680. 7 Durnf. & East 516. 583. 1 
Chit PL 4 Ed. 359, 60. 

» 32 Hen. VIII. c. SO. 18 Eliz. c, 14. 
21 Jac. I.C, IS. 16 & 17 Car. II. c. 8. 

“* R. T. 12 W. III. K. B. 


Objects of rules 
of pleading. 


Certainty, 


Surplusage. 


Defect in decla- 
ration, liow 
taken advantage 
of. 

Aided !>y plea, 
or verdict. 


By statutes of 
jeofails. 

Declaration it- 
self fornierly de- 
livered, in k. 15. 
Copy now made, 
and delivered, or 
filed. 


a a 2 



' 4 ^ 1 ' 


In tirhdi cases 
delivered. 


Paying: for copy 
of declaration, ■ 
&c. 


In what coses 
filed. 


After appear- 
anc(‘ entered, or 
bail filed, by 
l»laintitf, accord* 
ing to statute. 


Copy of decla- 
ration, how 
written. 


OP THE OBCEAKATIOK. 

the clerk of the declarations the or pri^honotarics 

in tile Comnioh Pleas. When the defendant has appmed, and filed com- 
mon bail; or special bail has been put in and perfected^ a copy of the de- 
claration should be delivered to his attorney ®; if his place of abode be 
kriowj^; the delivery of a copy to the defendant himself; after he has ap- 
peared or filed bail; not being ^med sufficient ^ And; on the delivery of 
a copy of the declaration, thd defendant's attorney must formerly have 
paid for the same, after the rate of four pence per sheet, computing se* 
venty itvo words to a sheet, together with the stamps or king^s duty and 
four pence for the warrant of attorney But now, it is not necessary for 
the defendant’s attorney to pay for a copy of the declaration; when de- 
livered ® ; the stamps or king’s duty on copies of declarations are repealed, 
by the statute 5 Geo. IV. c. ^1. ; and the plaintiff, we have seen cannot 
sign judgment; for the defcn^nt*s refusing to pay pente for the war- 
rant of attorney, when a Cojiy of the declaration is delivered to him. 

Ifrhe abode of the defendant’s attorney be unknown to the plaintiff ’s at- 
torney, the copy should be fhd^ with the clerk of the declarations in the 
King’s Bench, or prothonotaries in the Common Pleas, and noiice thereof 
given to the defendant s. And a copy of the declaration should be fJe:d in 
like maimer, where the plaintiff has entered an appearance, or filed com- 
mon bail for the defendant, according to the statute, and notice thereof, 
delivered to, or left at the last or most usual place of abode of the de- 
fendant ; in which notice should be expressed the nature of the action, 
at whose suit it is prosecuted, and the time limited by tlic rules of the 
court for pleading ; and that in case the defendant do not plead by such 
limited time, judgment will be entered against him by default The 
statute 4H Geo. III. c. 149S requiring copies of declarations to be written 
in the usual and accustomed manner, and it not having been the practice 
to w'rite such copies on both sides of the paper, the court of King's Bench 
held, that a copy so written, and delivered to a prisoner, was irregular, 
and entitled him to be discharged out of custody K But the court of 
Common Pleas refused to set aside a declaration, on the ground that the 
common counts were partly printed, and partly written *. 


“ li. T. 2 Geo. II. K. B. hut see B Mod. 
379. 2 Ld. llayin. 1407. by which this rule 
appeals to have been *nade in T. 11 Geo. I. 
befiure the statute 12 Geo. I. c. 29. and the 
rule ujw)n that statute, of T. 1 Geo, II, 
K. B, 

Loffl, 332. , 

^ il, T. 12 W, III. K. B. and note (a). 
K. T, 2 Gco> n. K, B. 

«» H. M, 5 Ann. res(. 2. K. B. In the 
Comtffttm Pleas, /uw j^ence was paid for the 
W^rant of atiortifcy in Mt, trci>jmss and c//;- 
ftnd pence in oth<r actions. Imp. 
C. ti Bd. «S8. 


' ® 4 Durnf. & East, .370. Imp. K. B. 10 
Ed. IVX (fl). Imp. C. E. 7 Ed. 1«3. (a), 
f ylntCf 95. 

« R. T. 2 Geo. II. K, B. R. M. 1664. § 
15. c. r. 

»* R. T. 1 Geo. II. K. B. R, M. 1 Geo. 
II. reg. 1. C. P. and see Append. Chap. 
XVII. § 22, 23. 

* ScJted, Part IT. and see stat. 55 Geo. III. 
c. 184. Schedi Part II. prind^m, 

12 East, 294. and s^ 1 Silaule & Sel. 
709. 1 Dowl. & RyL 562. • 

I 2 Moore, 034. 8 Taunt, 591, S. C. , 



OF THE ipCItAEAtlOir. . 4^V 

The dedaTation^ in the foregoing cased, iniist te deit^ered or filed a2^jro^ Filing, or deli- 
Put it cannot he so IJeliYered or filed, b^ore appearance or bail ; 
the defendant till then is not in court *. Still hotrever, for the sake of K. B. 
expediting the cause, by making the times for appearand^ e^d pleading 
concurrent, it is a rule in the King’s Bench,.,that upon all process, rc- 
turnablc before the Iasi return of any ternaf, where no aflidavit is made 
or filed of the cause of action, the plaintiff may ^ file or deliver the de- 
claration de bene esse, or conditwfiaUy, at the return of such process, 
with notice to plead in eight days after the' filing or delivery thereof: *- 
And that upon all such process as aforesaid, where an affidavit is made 
and filed of the cause of action,- the declaration may be filed or de- 
livered de bene esse, at the return of such process, with notice to plead 
in^wr days after such filing or delivery, if the action be laid in Jjondon 
or Middlesex y and the defendant live iw^hiii Uveniy miles of Loudon ; 
and in edght days, if the action he laid in any other county, or the de- 
fendant live above Iweniy miles from London : Provided the declaration 
in either case be filed or delivered, and notice thereof given, four days 
exclusive before the end of the term, and a rule to plead be duly cii- 
tered*^.” It was formerly doubted, whether a declaration could be <)n process re- 
filed or delivered de bene esse, in the King’s Bench, on process returnable 
the last return of the term But it is now settled, that it cannot be so 
tiled or delivered ® : the practice of declaring de bene esse being founded 
on a rule of court ®, by which the right of declaring in that mode is limited 
to process returnable bforc the last general^ return : and the privilege w'as 
only intended to apply, wlicii the plaintiff is entitled to a pica of the term 

In the Common Pleas, the practice of declaring de betw esse seems to c, P. 
have been first allow'cd on special writs R, and was afterwards extended to 
coffunon ones*'. At present, the declaration in that court may be filed or 
delivered dc bene essCy upon process returnable the Jirsi, secondy or third 
return of any term ^ or on the fourth return of Easter term ^ : And, by 
a late rule it may be so filed or delivered, upon process returnable the 
last return of any term ; provided it be filed or delivered on the day of 
such return, or on the day next after such return, in case tlie same shall 
not happen on a Sunday, in wdiich case the plaintiff shall liave the whole 
of the Monday following, to file or deliver liis declaration dc bene esse: 
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And tWa rule applies cqudly to Easier term, as to ' anjr ' It was 

not formeriy necessary, in the Common Pleas, to notice of a declara- 
tion being filed conditionally, in bailable actions ^ : £But now, by a late tule 
of court S in every action in which special bail shall be required, and 
where the declaration shall J^e filed conditionally, notice in ivritlng of such 
declaration 1>oing so filed, sbull be given to the defendant, his attorney or 
agents and no declaration shall be considered as filed, until such notice 
shall be so given.” 

Filing or deli- In the Exchequer of Pleas, it was formerly the practice, to file the ori- 

tion"?n*!Scc!i^ draft of declaration in the ofilice ; and engrossments on paper, of de- 

clarations and other pleadings, %vere not usually required to be made by 
the party declaring or pleading : But now, by a late rule of court it is 
ordered, that “ engrossments on paper, of all declarations and other plead- 
ings, shall be duly made on stamp ®, and filed or delivered by the parties 
respectively declaring or pleading, within the times prescribed by the rules 
of the c<»urt ior filing and delivering declarations or other pleadings re- 
spectiv^^ly : and that a book be kept in the office of pleas, wherein entries 
shall ho made of declarations so filed.” 

De benc esse. With regard to declarations de bene esse, it is a rule in" the Exchequer 
that upon all process of qfiO minus ad respondendum and capias, to be 
issued out of that court, returnable before the last return of any term, 
where an affidavit shall be]made and filed of the cause pf action, pursuant to 
the act of parliament for jir<?venting frivolous and vexatious arrests, a decla- 
ration may be filed or delivered dc bene esse, at the return of such process^, 
with notice to plead in four days after such filing or delivery, if the action 
be laid in London or Middlesex, and the defendant live within twenty miles 
of Loffdan, and in eight days, if the action be laid in any other county, or 
the defendant live above twenty miles from London ; and if the defendant 
put in bail, and do not plead within such times as are respectively before 
mentioned, judgment may be signed ; provided such declaration be delivered 
or filed, and notice thereof given, four days exclusively before the end of 
the term, and a rule to plead duly entered.” It is also a rule in that court 
that upon all process to be issued out of that court, returnable as aforesaid, 
whore the defendant shall be personally served with a copy thereof, pursuant 
to tho said act of parliament, or to the statute 51 Geo. III. c. 124*, the 
plaintiff may file or deliver a declaration de hene esse, at the return of 

* 7 Taunl. 70. S Marsh. S37. S. C. ^ The stamp duty on copies of decUnitioQs 

I’r. Hog* 14 9. Barnes, SOS* S. C. 2 has been since repealed, by the statute 5 Geo. 

Bliic. liep. 725. S Wils. 147. S. C. 2 Bos. IV. c. 41. 
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process jijifitk notice to ploie4 in days aft^r tkj& or delivery 
and, if the defendant do not entw. an appearance and plead 
within the said eiglU days, the plaintiff, having entered an appearance for 
him according to the said acts, may sign judgment for want of a plea ; 
provided such declaration be delivered or and u(»tice thereof given, 
four days exclusively before the end of the tepn, and a rwie to plead duly 
entered : And that upon all writs of distnngas, whereupon notice shall be 
given pursuant to the said last-mentioned act, the plaintiff may file or de- 
liver a declaration de bene esse, at the return of such writ, with notice to * 
plead in eight days after the filing or delivery thereof ; and if the de- 
fendant do not enter an appearance and plead within the said eight days, 
the plaintiff^ having entered an appearance according to the same act, may 
sign judgment for want of a plea, a rule to plead having been duly en- 
tered.” And> by a late rule it is ordered, that iii all cases wh(;reiii 
the plaintiff, by the present practice of the court, would be entitled to 
sign judgment for want of a pica, where the declaration had been delivered 
or filed, and notice thereof given, four days exclusively before tlie end of 
the term in which the process is returnable, the plaintiff shall be at liberty 
to sign such judgment ; provided the declaration be delivered or filed, aud 
notice thereof given, two days exclusively before the end of the term 
within which the process is returnable, a rule to plead having been duly 
entered.” This rule does not extend to filing declarations de bcnc me, so 
as to, entitle the plaintiff to a plea of the term, on writs returnable two days 
exclusively before the end of the term 

In the King’s Bench, the declaration may be filed, and notice thereof At what fntic 
given, on the return day of the writ, or quarto die post by original; and 
the writ of latitat, we have seeu‘S may be sued out and served on the re- 
turn day: but it cannot be served, and notice of declaration giAeii, at the 
same time; for the notice of declaration presupposes the declaration to be 
filed, and it cannot regularly be filed till after tlu* writ is served : There 
must be some interval therefore, however short, between the service of the 
writ and notice of declaration But where the defendant had omitted to 
take advantage of the objection, until after judgment was signed, ami a 
whole term had elapsed the court would not set aside the judgment with 
costs In the CornnKUi Pleas, the declaration may be filed de bene esse, In C. P. 
on the essoin or return day of the writ, or any day after ; though a rule to 
plead cannot be given till the first day of term And notice; of tlie decla- 
ration being so filed may be given, in that court, on the return day of the 
writ, at the time of serving it : But notice cannot be given on that flay, 
of a declaration being filed in chhf K And service of a notice of declara- 
tion f)n a Sunday is bad, though the defendant accept it, knowing it to be 
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^ Good, if filed, 
from time of 
notice only. 


Paying for copy 
of. 


iriiegtidar*. Th^ declaridi^^ baweveti camiot be ffled bc^e 
return daj^ef the writ r< ther^m^e^ a notice of declaratiiim ’ghrfn the day be^ 
fore the essoin day cH the term, being Sunday, until which 4&y the plain- 
tiff could not file his declaration, has been deemed- a nUHity And, in that 
court, the declaration cannot be filed or delivered de bene esse, so as to 
charge the defendant with the costs of it, till the app&xranpe d&r of the 
returu of the writ So, if one of three defendants^ in a joint action, ap- 
pear to a qmre clausum Jregit, and the two others, being arrested oA bail- 
able process, have till the ensuing term to justify bail, it is irregular for 
the plaintifif, previous to that time, to deliver a declaration against all three, 
indorsed conditionally, until special hail is perfecled'^** And the decla- 
ration cannot, in either conrt, be filed or delivered de hene esse, ajler the 
defendant has appeared, or filed bail ® ; or the time limited for his appear- 
ance, or putting in bail, is expired ^ ; whether the process bailable or 
not bailable a. On bailable process therefore, when the defendant has ne- 
glected to ]YUt In or perfoct special bail^ the plaintiff must proceed against 
the sherifT, or his boil, upon the bail-bond : and when he has not appeared, 
or filed common bail in due time, the plaintiff must enter an appearance, 
or file common ball for him, according to the statute ; and then deliver or 
file his declaration ahsolutelyK In the Exchequer of Pleas, it has been 
the usual course of the court, when the process is served on the return day, 
to give notice of the declaration being filed conditionally, on the same day^ : 
And, in that court, service of notice of declaration on the return day, by a 
person going away, and returning a few minutes after service of the writ, 
was holdcn not to be irregular \ 

If the declaration be jiled, and notice thereof given to the defendant or 
his attorney, it is dtjenied to be a good declaration, from the time of such 
notice only ^ ,* and therefore a rule to plead in such case, given before notice 
of declaration, is irregular*^'. Yet where the declaration, in the King's 
Bench, was filed on the last day of the second term after the return of the 
writ, but th^ notice was not given till a little before the essoin day of the 
following term, this was holden to be well enough ; the master certifying 
it to be the practice*^.. The defendant must formerly have received and 
paid for a copy of the declaration, whether it were delivered or left in the 
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if the declaration had been indorsed condi- 
tionally, until bail should be perfected by the 
two latter defendants, it would have been ir- 
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office^ before he could have been admitted to plead * ; and if he neglected 
to do so, the plaintiff s attorney might have refused to accept his plea, and 
signed judgihent ^ : But now, though a copy of the de<^ration must be 
paid for, oU taking it out of the QiEce, when yet the defendant's at- 
torney, we have seen ®, is not bound to pay for it, when delivered to him^. 

Tlie notice of declaration being filed in the office, must he properly en- 
titled ; and express the nature of the action, as whether it l)e in debt or case, 
dec; ^ : but, in the Common Fleas, it need not state the amount of the da- 
mages^; and, in the King's Bench, it seems that no date to the notice of 
declaration is necessary^. When the defendant's place of residence is 
knoAvn to the plaintiff's attorney, the notice of declaration should be de- 
livered to the defendant, or left for him at the last or most usual place of 
his abode ; it being irregular in such case for the plaintiff's attorney to 
stick up a notice of declaration in the office ^ : 'And the court of Common 
Pleas would not allow the afiixing of a notice of declaration in the pro- 
thonotaries* office, to he good service ; although it was sworn, that the 
defondant had no fixed place of residence, and that the plaintiff did not 
know where to find him K If the defendant's place of abode be unknown, 
application must be made to the court, that affixing the declaration in the 
office may be deemed good service ^ : and it is not so considered, unless by 
express permission of the court, though the defendant's place of abode be 
unknown to the plaintiff ^ But where the defendant and his attorney had 
been informed that a notice of declaration was stuck up in the office, the 
latter court refused to set aside a judgment, for want of service of the no- 
tice at the defendant's last place of abode And where a defendant kept 
out of the way, to avoid being served with notice of declaration, and it was 
sent to him in a letter by the post, which was returned opened and marked 
refused," this was deemed good service ; it appearing that the defendant 
knew the hand- writing of the plaintiff's attorney". 8o, in the Exchequer, 
service of notice of declaration is good, by affixing it cm the door of the 
house where the defendant lost lived, if tlic plaintiff or his attorney do not 
know the place to which he is removed, and knowledge of such service can 
be brought home to liim°- When the declaration is filed or delivered de 
bene esse or conditionally, it is necessary to make an indorsement thereon, 
that it is so filed or delivered p : and, in the King's Bench, where the de- 
claration filed in the office, before the defendant's appearance, was indorsed 
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tte tmt hel4^&« i^ocsee^i^ regular; tbe nelm aecyjQdvW^tbe 

defendant was of a declaration generally^* ^ ^ : 

Judgm^t <k If the plaintiff do not declare in due tirae> he is liahk to be iienpi^^, 

T* ^ judgment signdl fi^amat him for not prosecuting his mitK - It is 
called a judgment of nmpros, from the words non prosequkur, for* 
merly used in enterii^ it up> And this seems to be the proper appella* 
tiou of the judgment^ in actions bjr bill: but in actions by original^ where^ 
the language of the judgment was non prosequitur brevet vel sectam, it is 
more commonly called a judgment of wmuit^. The judgment of nonpros 
is founded on the statute 13 Car. II. stat. ^ c. 2. § 3. by which it is enact* 
ed, that ^^upon an appearance entered for the defendant by oMorne^t in 
the term wherein the process is returnable; unless the plaintiff shall put 
into the court from whence the process issued^ his bill or^declaration^ 
against the defendant^ in some personal action or ejectment of farm, be* 
fore tht* enii of the term next following after appearance, a nonsuit for 
wimt of a declaratioh may be entered against him ; and the defondant 
shall have ^ jii%m€nt to recover costs against the plaintiff, to be taxed 
" and levied in like manner as upon tJie 23 Hen. VIII The provisions 
of this statute are oondned in terms, to cases where the defendant has been 
arrested ; but it has been holden, that if a defendant appear at the day of 
the return of the process, and put in bail, though he never were arrested^ 
nor the process returned, yet if the plaintiff do not declare within ;ifi»o 
, terms, npfmpros may be entered against him ^ : And the statute is m)t con* 
fined to cases whe'e the writ is defective, but has always been construed to 
In K. B, by bilL extend totcases in general Hence it is a rule, in the King's Bench, that 
** on all process issuing out of this court, returnable at a day certain, if the 
^ defendant s^pear by his attorney, and file bail of the term wherein the 
process is returnable, and the plaintiff do not declare before the end of the 
term next following, a nonpros may be signed, without entering any rule 
By origins], in to declare, or calling for a dedarations/’ 8o, where the proceedings arc 
by original in the King's Bendi, it is not necessary to give a rule to de- 
In C. P. dare, or demand a declaration , But, in the Common Pleas, the defend* 
ant must, before the end of tlie second term, or within four days after, 
llulc to declare, enter a rule for the phintiff to declare whidi he obtains on a prweij^ 
aoclaration. secondaries, and demand a declaration ^ ; and if the plaintiff do 

not da&re before the rule is out, the defendant may, at any time before 
the essuin*day of the next term, sign a nonpros, but not afterv^rds ^ ; and 
the plaintiff, we have seen™, is not allowed any longer time to declare. 
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thfta the ,feiig liiri calia. l^^demipid 

of d^^tetioa. must be in writing *;= uad^ in eountrjr it must be 
made on the agent in town j' ' . , ' 

defendant cannot sign a judgment of nonprat, he&m an appearance Cannot be 
ia entered; and it cannot in. general be signed^ unless bail he .filed^ ov an a^^aiwwr^ 
appearance entered, of the term wherein the process is returnable®; and of what term 
therefore it cannot be signed, where a prisoner is superseded for not de* * 

cloring, &c. on filing common bail<*. But when special bail is required, when con)plett‘, 
the appearance is not complete, until they are perfected ® : and therefore, 
where the defendant was arrested on a bill of ididdhsex, on the 22d No*^ 
veniber, and special bail was put in in Mkhaehms term, and perfected in 
Hilary term, and judgment of nonpros was signed in Hilary vacation, the 
court of Kind's Bench set aside the judgment for irregularity; the plaintiff 
having been guBty of no laches, in not declaring in Michaelmas term, as 
the defendant was not then fully in court And the statute contemplates 
an available appearance only, or such an appearance as will entitle the 
plaintiff to declare: Therefore, where a latitat having issued against three 
defendants, returnable on the last day of Trinity term, but only one of the 
defendants being served, an alias issued, returnable on the last day of 
Michaelmas term, of which 6ne other of the defendants was served with a 
copy, and in Hilary term following a phiries latitat issued, returnable on 
the last day of Hilary term, but which was not served on the third de- 
fendant, and another pluries issued, returnable on the 19th May in Easter 
term, of which he was served with a copy, and an appearance ws^ entered 
for all the defendants, in Easter term ; and the plaintiff not having de- 
clared in Trinity terra, the defendant signed judgment of nonpros; the 
court held, that such judgment was regular, though an appearance was not 
entered of the term the process was returnable The judgment of now- Must be signed 
pros, however, must be signed, in the King's Bench, within a year after ^ 
the return of the writ 

In a joint action, it is said, t|ie plamtiff cannot be nonprossed by one or In Joint action, 
more of the defendants, without the others K And this is universally true 
in actions by original, where the plaintiff cannot proceed against the de- 
feiidants severally, upon a joint writ. But upon common process for a 
supposed trespass, in the King’a Bench or Common Pleas, if the j^laintiff 
declare, serve a notice of declaration, or even take out a rule for further 
time to declare^ against one or more of several defendants, and do not pro- 
ceed against the others, the latter may sign a judgment of nonprosK ^ In 
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case howjjver, there oftght to be but one jud^ent of tmnptos for all 
the defendants^ unless tlie plaintiff, have indicated: his intei^^ proceed* 
ing against them severally ; for the trespass is joints and though the plain- 
tiff, in the Common Pleas, may declare severally, yet it remains joint, till 
it be severed by the declaration*. 

The judgment of nonpros^ or mnsuit, for want of a declaration, is a final 
judgment, and signed with the clerk of tlie judgments in the King’s Bench, 
or prothonotaries in the Common Pleas ; an incipUur being first made on 
a roll, and also on a sheet jf paper, called a judgment paper: And, in 
Common Pleas, the defendant’s warrant of attorney must be filed with the 
derk of the warrants, who will mark the judgment paper Whenever 
the defendant obtains a judgment of nonpros, he is, as a necessary conse- 
quence, entitled to costs ** ; for which he may either take out execution, or 
bring an action of debt upon the judgment. It has even l)een,holden, that 
an executor is liable to pay costs, upon a judgment of nonpros And the 
court, iu Hv'o caries, have ordered the costs to bo paid by the plaintiff’s at- 
torney . Ill 'soo of ihem, at the instance of the defendant^ upon an affidavit 
that the plaintiff could not be found ® ; and iu the other, at the instance of 
the plaint^ himself, wliere his attorney refused to proceed, without being 
furnished with, money 

If the judgment of nonpros be regular, the courts will not set it aside, 
as a matter of course ; and, in a (pd tarn action, they have refused to do 
sos. But it may be set aside on motion, if irregular, with all the proceed- 
ings thafehavc been had upon it, provided the application be made in time: 
And if m action be brought on the judgment, the whole proceedings may 
be set aside, by one rule K But where the plaintiff did not apply till after 
judgment was wsigned, in an action brought on the judgment of nonpros, the 
court of Common Pleas refused to set aside the latter judgment, on the 
ground of laches ^ A judgment of nonpros cannot regularly be signed, 
pending an injunction ^ : And where it was signed after the debt and costs 
had been paid, the court set it aside, althpugh the defendant swore that 
the money was not paid with his privity \ But where it was signed fur nut 
adjourning an essoin, cast upon a special capias, and the plaintiff took no 
notice of it, but delivered his declaration, and after the rule to plead was 
out, and a plea called for, signed judgment ; the court, considering it as a 
trick, declared that as there was no colour fur the essoin, or to expect the 
plaintiff to search after a nonpros, and there was no notice given of it, the 
plaintiff had a right to go on ; and thereffure they refused to set aside his 
judgment 
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OF THfe MdiAiAtlOS. 

It may hot Jwi improper in this plaice, to state tha opertttibtt aiid effect 
of m hjnnctim, which, we have just seen, will*prevent the pliajntiff from 
signing a judgment of timipros, and how far it affects the different pro- 
a^edings in the course of the suit. The general effect of an injunction in 
Chancery, wlicii obtained for want of an answer before action comihcnced, 
or after action and before the defendant in equity is in a condition to de- 
mand a plea % that is, before the plaintiff in equity has appeared and the 
defendant has declared against him, is to stay all proceedings at law, from 
the time of its being served ; but when it is ilot obtained until after the 
defendant in equity is in a condition to demand a plea, he is permitted to 
demand it, and proceed to trial and judgment, being only restrained from 
taking out execution ^ x And even then, under particular circumstances, 
the injunction may be extended to stay trials on an affidavit that the 
plaintiff in equity^s advised and believes that the answer will afford a 
discovery material to his defence ^ 

In the Exchequer, the effect of an injunction for want of an answer, in 
a town cause, is to stay all proceedings at law, from the time it is served, 
until answer and further order ^ : And it is of equal force in a country 
cause, when the bill is filed in Michachnas or Easter Term^; but in 
Hilary and Trinily, which are issuable terms, there is a clause in the in- 
junction, that if issue is or can be joined in the action, the plaintiff at law 
may jjrocced to trial thereof ; but is not to enter up judgment, or sue out 
execution thereon^: and therefore, in those terms, if the plaintiff at law 
has so far proceeded in his action, as that he can join issue therein by 
liis own act, as liy adding a similiter 8, in that case he is permitted t6 go 
to trial at tlic following assizes, and the injunction only stays judg- 
ment and execution. But though this be the ordinary practice of the 
court, yet cases do occasionally occur, especially in matters of title and 
discovery, where the court will restrain the trial at law till after answer K 
An injunction upon the merits, in both courts, ojierates as a stay of all 
further proceetlings in the cause, from the time it is granted. Taking 
money out of a court of law, wliich has been paid in by rule of court, is 
a breach of a common injunction, against proceeding at law*: but shew- 
ing cause against a rule for a new trial, is not a proceeding which amounts 
to the breach of an injunction K 


* 16 Ves. jwn. Ul. 

*> Id. ibid. 

^ Id. 220. 223. and see 1 Madd. Chan. 
132, 3. 

Fowl. Pr. Exclicq. 1 V. 260, 61. 269, 

• Id. 260. 
f Id. 249. 

® I Youngo & J. 404. 

Fowl. Pr. Excheq. J V, 260. and sec 1 
Campb. 56]. (a), and the cases th^e cited. 


i 13 Price, 289, M‘Clel. 103. S. C. , 

^ 3 Pricey 242. And see further, ^s lo the 
nature and efibet of an injunction, Com, Dig. 
tit. Chancer D. 8, &c. 1 Madd. Chan. ISO, 
&c. And for the cases in which the court of 
Exchequer will, or will not, grant an injunc- 
tion after trial, for want of answer by one 
of several defendants, see 3 Price, 164.'S41. 
Sec also 4 Price, 340. M‘Clcl. 80. 
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Efiect of injunc- 
tion. 


In Chancery, 


In Excheciucr. 


llrcach of in- 
junction. 





CHAP. XVHI. 


Of Imparlance, and Time for Pleading ; mud of ike 
' Kotice and Rule to pleadt ond Demand of Plea, ^c. 


'I'llE plaintiff hanng declared, the defendant is allo'Wed a'oertidn time 
to prepare for his defence ; and that either with> or without an imparl* 
ance. 

Imparkiiwe is 8a|d to be^ when the court gives a party leave to answer 
at another time^ without the assent of the other party and in this 
sense^ it signifies time to reply, rejoin, surrejoin, &c. But the more 
common signification of imparlance is time to plead ^ : and it is either 
general^, without saving any exception to the defendant, w^hich is always 
to another term ^ ; or special, which is sometimes to another day in the 
same term ®, with a saving of all exceptions to the writ, bill, or count 
General special, or of all exceptions whatsoever : which latter is called a general special 
imparlance The general imparlance is of course, when the defendant 
^ is not bound to plead the same term ; but a special imparlance is not al- 
lowed wthout leave of the court, in the King's Bench ^ ; and the court 
By whom, and will not grant a special imparlance, except to prevent injustice K In the 
cnteroJ"ja C.*p! Pleas, general imparlances arc entered of course by the attornies; 

and it is a rule, that all attoruics and clerks do duly enter, or cause to 
be entered, imparlances or incipihirs in all causes, according to the ancient 
USs^ and custom of this court ; and that the want of entering an imparl- 
ance or incipitur, in every cai^e wherein imparlances ought to bo entered^ ' 
shall be a sufficient cause for the defendant to have tt' further imparlance 
of course*^.” A special imparlance, in that court, may be granted by the 
prcilwn^aries, so as to enable the defendant to plead in abatement, within 
the first^ar days of the next term after the delivery, or filing and notice 


Imparlance^ 

what. 

General, 

/Special. 


Dig. tit. Headtfr, D. 1. 

^ 6S. S' Show. SIO. Barne8$^S46. 

2 Wma. Sauftd. 5 Kd. 1. e, (2). 

^‘iSardr. SSI^ 1 I^ptw. 46. 12 Mod. 526. 
a < 3 . OBb. C 4 Bm. Abr. 87, 

S. ^Blae* Com. SOI, ; 

:'5'AMoA28. 

• IM. «; 10 Mod. 187 . Com. INg. tit. 
BbiKfcrfO-L'.-' 
'A])^Chi^XVIII. 51 . 


* For an account of the difllhrent kinds of 
imparlanceSt wlieii and how granted, and what 
may or may not be done after each of them, 
aee 2 Wms* Saund. 5 Kd. 1. (2). 1 Chit PL 
4 Kd. S75, ike, 2 Blac. Rep. 1094. 

ft R. E. 5 Ann. K. B. 

* 2 Chit Rep. 214. 

ft R. T*a21 Car, II, reg, 2. C* P, and see 
R.M. 1654,§ 14*CPo 
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or raPAttbAKce, &c. 


of dedamtion K But a special imparlance^ sayi^ all exceptions to the 
jurisdiction^ cannot be entered without leave of^ the court \ 

After a general imparlance^ the defendant can only plead in bar of the 
action^; and cannot regularly plead to the jurisdiction of the court in 
abaiemeni^j or a tender temps prisL It is then also too late to 

claim conusance or demand oyer of a deed ®> &c. After a special im- 
Xmrlance> the defendant may plead in abatement ^ though not to the ju- 
risdiction of the court s. And where the defendant pleaded a misnomer^ 
in abatement, after an imparlance, thus : And A. B. who was arrested 
by the name of A. C- comes, Sso** the court in one case held this to be 
tantamount to a specid imparlance ^ : This case however has since been 
over-ruled, by a subsequent determination *. And whore a bill was filed 
in vacation against an attorney, as of the preceding term, with a special 
memordndiM of a subsequent day in vacation, stating the cause of action 
to have acerhed ^fter the last day of term, and the defendant pleaded a plea 
in abatement, entitled of the following term, without a special imparlance; 
the court of King's Bench held that this was regular, and set aside a 
judgment signed as for "want of a plea After a general special imparl- 
ance, the defendant may not only plead in abatement of the writ, bill or 
count, but also privilege *, which is a plea to the person of the defendant, 
affecting the jurisdiction of the court™. The defendant was not formerly 
allowed to plead a tender and touts tanps prist, after any kind of imparl- 
ance ^ ; and the reason assigned was, that by craving time, he admitted 
he was not ready, and so falsified his plea- But it is now settled, that a 
plea of tender, being an issuable plea, may be pleaded after imparlance 
as well as before ; though, for avoiding the inconsistency above stated, it 
must always be entitled of the same term with the declaration ** : and 
where it is pleaded after an imparlance, a judge's order must be obtained 
in the King's Bench, or treasury rule in the Common Pleas % for leave to 
plead it as of the preceding term. 

Tf the defendant plead in abatement after a general imparlance, or to 
the jurisdiction of the Court after a special imparlance, the plaintiff may 
sign judgment ’^jljj^or^^ply to the court Ijy motion to set aside the pica*; 


• Pr. Reg. 1. Cas. Pr. C. P- J?*- Barnes, 
224.. S* C. Td. SS4.. And for the note for an 
imparlance, in C- P. see Append. Chap. 
XVIII. § 2. 

^ 2 Blac. Rep. 1094<. 

® 4 Bac. Abr. 29. Gilb.C. P. 18i. Stqdi. 
H. 4SG. 

Post, Chop. XXVI. 

« Pos^, Chap. XXIII. 

^ 1 Lutw. 6. 

® 2 Wms. Saund. 6 Ed. I. e. (2). 

** 1 Blae. Rep. 51. 1 Wils. 261. S.C. 

^ 4 Burnf* & East, 520. v 

k 3 Barn. & Aid. 259. 1 Chit. Rep. 70i. 

S.C. 


Mod. 529. S. C. Gilb. C. P. 186. 211. 

5 Mod. 335. 

" 4 Bac. Abr. 28. Gilb. C. P. 184. Sty. 
P. R. 465. 2 Lil. P. R. 37. 1 Sid. 365. 2 
Mud. 62. 2 Salk. 622. 1 Ld. Raym. 254. 
Carth. 413, 14. S. C. 1 Luiw. 238, 9..R.E. 
6 AnRl(a). R.T. 6 & 6 Geo. II. (5)*'K. B. 
® Dyer, 309* Frecm. 134, I Wms, {^und. 

5 Ed. S3. (2). 2 WmjB. Saijtnd. 6 Ed. 2. (2). 

^ Barnes, 348. 851. 855. 857. 359^ 361. 
and see 1 Blac, 3G9. 

*■ 4 Durnf. & East, 620. and sec 7 Durnf. 

6 East, 298. 447. (d). but see 3 Barn. & 
Aid. 259. 1 Chit. R^. 704. S. C. 


* 1 Lev. 54. Hardf. 365. 1 Lutu*. 46. 12 * 6 Dornfi & East, 878. 


What may, or 
may not, be 
pleaded or done, 
after imparlance. 


« 


Plea in aliate- 
ment, &c. after, 
how taken ad- 
vantage of. 



0i$> < 3 ^ 

or.ihe DHiy- demor '''di||i^*y'ta' i^Sege'the intpariiiiiieei k 

^pn, by , vs^y of esiq^i^f ^ : ' but if the plaintiff^ of takiilg afiff of 

.011^ >dvantage^> reply to the special matter of ihe pleaj th^ laMt ie 


cured 


IniliBrIapce, 
wbfca fdi^merly 
allowed, in K, B. 
and when not. 


Time for pleadx 
ing, in K. B. 
when plaintiff 
declares abso* 
tutely* 


In the King’s Bentsh^ the defendant was formerly flowed to imparl tO‘ 
the t^m next after the return of the process, unless the procieedings wef^i 
by npbn habeas corpi*.?, for dr against oMornks ok dther pid-* 

yileged persons, or against prisontrs in custody of marshal Oh 
proceedings hy ariginai, if the action iVere laid in Lo^m ! or Middlesex, 
and the defendant appeared before the /orf return of the term; or if the 
lotion were laid in any other county, and the defendant appeared the jfr,v< 
return of Hilary or Trinify term, or before the third return of MkMet^ 
mm or Easter term, no imparlance was allowed, without consent or spe- 
cial rule So, iipon.h habeas corpus, returnable 5 n Michaelmas or Ettstcr 
term, if the dilatation ware debVered before the third return, the defend- 
ant w^is 2i0t entitled to an imparlances. And where the proceedings 
were tor or against aiiomics or other privileged persons or against prk 
saner s in custody of the marshal*, the defendant was bound to jdead, 
without any imparlance, the same term the declaration was delivered, if 
delivered Jour days exclusive before the end of the term. Afterwards, 
the time was narrowed for pleading upon a latitat, &c. ; and it became a 
rule, that where the cause of action wns specially expressed in the process, 
the defendant should not have liberty of imparling, without leave of the 
court ; but should plead within ^he time allowed, by the course of the 
court, to defendants sued by original writ And at length it was deter- 
mined, that even upon a special capias by original, the defendant should 
s not be obliged to plead sooner than upon a common latitat 

The former distinctions upon this subject being thus gradually abo- 
lished, it is now settled, in the King’s Bench that in all cases when 
the defendant has appeared and hied common bail, or put in and perfected 
special bail, or the plaintiff has appeared and hied common bail for him 
according to the statute, and the declaration is delivered, or filed and no:- 
rice thereof given, four days exclusive before the end^f ^e term in whic& 
the writ was returnable, if the venue be laid in Lomon or Middlesex, and 
the defendant live within twe^ity miles <ff Lmdim, the decllaration should 
be delivered or absolutely, with notice to plead within ^wr days; 


* Sty. P. R. 465. S hisL Cler. 40, Barnes, 
^ 834. 1 Wils. 861. 1 Bl»c. Rep. 51. S. C. 

T^Cw.lE^ 2SGeo.in. K.B. v. 

H.,27 Geo.IIL K. B. 6 Durnf. 
Bast, 360. '% Bos. Sc Pul. 364. 2 Maulc 
J'Al.i84,, ’ 

* I Liftw. 88. S W Ckr. 89. 

1 Vetit, SSB. and mb 8 WlflOh Saund. 8 

' but see 8 Mod. 888. 

* IK. («). K.B. Cilb. 

K,.B. 48, 188. 4 Bac. Ato, 


97. 

' R.M. 1654. § 15. K. B. 

1 1 Mod. 1. 8 Salk. SIS. 1 Wils. tS4. 
and see 6 Dumf. & East, 76S. 

*• 2 Sulk. 5l7. 6 Mod. J 75. R. E. 5 tV. 
&,M. re^. HI* §3. (a). K. B. and see K. M. 
5 Aan. mg. SI {«). K. B. 

* R. II. a Geo. II. reg. 1. K. B. and see 
' 1 Dowlst, & Ryl. 186. ^ 

J R.M. 5 Annl B. 

l iStf. 684* 

" R.T.6&6 Geo.U.!ErB. ' ' 
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or ill t]ie «lstii»i be Mi in any otber t^untfk or Ae Mmikut lin^ 
abi^ twenty wifliin eigU ®ytf tHp 

delivery or filing thereof ; and the defendant must plead accordingly, 
without any imparlance : or in default thereof, the plfdntifif inay sign 
Judgment/* If the declaration be delivered or filed, with notice to plead How teckoned. 
within the^r^^ four daya of term, the defendant has all the morning of 
the Jlfth day to plead ; and judgment cannot be signed for want of a pled^ 
till the opening of the office in the afternoon of that day but in any ^ 
other part of the term, if the defendant dot^not plead within the^iir daya, 
the plaintiff may sign judgment in the morning of xht Jlfth day 
Whmi the de&ndaut has not appeared, or filed bail, the rule in th|, When ptaintifT 
King's Bench, we haye seen^, is that " upon all process returnable before 
the las^ return of any term, where no affidavit is made and filed of the bailable. 
Clause of action, the plaintiif may file or deliver the, declaration de bene 
e*se, at the return of such process, with Ihbtice to plead in eight days 
exclusive^ after the filing or delivery thereof;** being the same time as. 
is allowed for the defendant to appear and file common baiK: and ^^ if 

the defendant do not file common bail, and plead within the said eight « 

days, the plaintiff, having filed common bail for him, may sign judg- 
ment for want of a pleii s/' But if the declaration be not filed until 
after the return of the process, the defendant has eight days tp plead 
from the time of filing it, whenever it may be*^. And " upon all such In bailable ac- 
process, where an affidavit is made and filed of the cause of action, the 
declaration may be filed or delivered de^bene esse, at the return of sudi 
process, with notice to plead in four days after tlie filing or delivery, 
if the action be laid in London or Middlesex, and the defendant live 
within twenty miles of London, and in eight days, if the action be laid r 
^^in any other county, or the defendant live above twenty miles from 
London^/* being the same time as is allowed for pleading, when the 
declaration is dpj[jivered or filed absolutely * ; and '' if the defendant put 
in bail, and do not plead within such times as are respectively before- 
mentioned, judgment may be signed s/’ But in all the foregoing cases, 
the, declaration sliould be delivered, or filed and notice thereof given, four 
days exclusive beiore too end of the term, a rule to plead duly entered, and 
a plea demanded, when necessary K In bailable actions, however, the de- 
fendant cannot regularly plead in bar, until the bail are perfected ; and 
if he plead before, his plea may be considered as a nullity, although the 


• 1 Maule & Sel 566. 
^R.T.5&6Geo. II. (a). K.B. 

^ Shephard v, Mackreth, £. S5 Geo. Ill* 
K. B* Lingardv. Peto, M. 48 G^eo* III. K. 
B. 4 Dowl. & Kyi. 393. (A.) 8, & 

Cres. 798. 4 Dowl. & llyl. 391. S.C. 

•» Ante, 453. 

* The days in tbis ca^e are both exclusive : 
therefore»^ if notice^, ^ declaration be served 
on the 1 1th, judgmeiu cannot bo signed till 

voit. I. 


the 20th. Per Cur, 51. 46 Geo. III. K,. B. ' 

f Ant^m- 

\li, T. 82 ^ 0 . in. K. B. and see|br- 
mcr rule orM. 10 Geo* II. reg, 8. K. B. » 
Ante, 453. 

^ I Bur. 56. D^re 4* Mango, M. 20 
Geo. III. 

‘ Ant^ 464, 5, 

k R, T. 5 & 6 Geo. II. (A). R. M. 10 - 

Geo. 11. reg* 2. R. T. 82 Geo. III. K. B. 

U H 
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Time fbr plead- 
ing, in C. P. 
when plaintiff 
declares abso- 
lutely. 


J)e bene e»se. 

On process re- 
turnable the last 
return. 


If declaration 
filed de henc essCt 
on essoin day. 


After essoin, 
and on or before 
appf^arance day. 
After appear- 
ance day. 

Days ret'koned 
inclusively. 


In what cases 
imparlance is 
still allowed, and 
in what not. 


Time for plead* 
ing after. 


javtify V wkm the plajittif duclared 
^ the^dcifendant pleJ|d in aNt^mdint brfore b$ W pa| in specpl had, 
and the pkintiiF, treatii^ hia plea aa a nullity; ^ned latedocittc^ jndg’" 
ment, the court held it to be regidar**.' 

In the Common Pleas, it is a ru}e, that upon all pt^oess i^nrnahk 
the second or third return of any tens, (since eiptended to prpeosa 
returnable the fourth return of Easter term if tine plaintiff declare in 
London or Middlesex, and the defendant, live within twenty miles of Losli*p 
dm, the dc^fbndant shall ple^id witliin^/onr days after such declaration de^ 
livered, with notice to pitted accordingly, without any imparlance ; and 

case the plaintiff declare in any other county, or the defendant live 
above twenty miles from London, the defendant sball plead within eight 
days after the declaration delivered, with notice to plead accordingly, with* 
mit any imparlance*^. This rule applies to declarations filed ^ or delivered 
de bene esse^, as well as to Mch as are delivered absolutely; and was ex* 
tended, by a sttte<|uent rule S to process returnable the last return of any 
term ; provided the declaration be filed or delivered on the day of such 
return, or on the day next after such return, in case the same shall not 
happen on a Sunday, in which case the plaintiff shall have the lyhole of 
the day following, to file or deliver such declaration as aforesaid. If tlie 
declaration be filed de bene esse, on the essoin day of the return of the 
writ, the defendant is entitled, in the Common Pleas, to eight days time 
to plead ; and the defendant must plead in that time, although by the 
rules of the office, no person is allowed to search for a declaration, till the 
first day in full term But if^ the declaration l>c filed after the essoin 
day, and on or before the appearance day, the defendant is entitled only 
to four (lays, to be computed from the appearance day ; or if it be filed 
after the appearance day, then to four days from the time of delivery^: 
And the days are reckoned inclusively in that court ; so that if a declara- 
tion be filed or delivered on tbe,/r4i, with notice to plead in four days, 
the plaintiff is entitled to sign judgment for want of a plea, on the open- 
ing of the ofiice in the afterhoon of the Jtflk day. 

When the process, in the King's Bench, is returnable the last return 
of the term ^ ; or, in the Common Pleas, udien it is^eturnable on that re- 
turn, and the declaration is not filed or delivered on the return day, or 
on the day following®; or where the ]iroce-is, in citlicr court, is returnable 
before, but the declaration is not delivered, or filed and notice thereof 
given, four days exclusive before the end of the term \ the defendant, if 
completely in court, is entitled to an imparlance ; and must plead 'within 


' ^ 4 Durnf. & Ba&t, 578. 2 l^owl. & RyU of Ih 9 Ann. regt S. M. & £• S Geo. II. 
aS2. but t East, 406, 1 1 East, 411. C. P, jirUe, 468. 

' y a Bowl. & ® 1 Taunt. 22. 

f 3*. H. S6 Gea in. C. P.; 8 H. BUc. '8 bIhc. Kep. 18 «. 

: 7 Tnint. 71. (a). !| Manh: > B. T. 6 & 6 Cm. II. (i). B. M. 10 

Otit Bep. Sai. Ante, iSS. Geo. II. ng. 8. R. ’r.«8 Geo. III. E. B. 

iR. ®.'*i Geo.nL ,€.R S W5li.381. * B. T. 6 & $ Gto. IB (t). K. B. 

1 Siel. Pr. 292| ^ and see former rules 



Timn ' ' 4^ 

dajrsiof the next tejw; provided the declmtion 
iir and mojtioe ther^M^ given/ hefora the esSin day pf that term; 

^ariiriae the defendant will be allowed to imparl to the anhsequent term *. 

But if the declaration be delivered before each essoin day, though without 
a notice to plead, and the defendant appear and accept the declaration, he 
shfdii not have an imparlance to the subsequent term ; the notice to plead 
not being necessary in such case, as it would be, where a declaration is 
filed de bene es^eK And if a writ be returnable the last day of one term, 
and the defendant do not justify bail until the fourth day of the next, he ^ 

IS not entitled to an imparlance to the third term ; the foundation of which 
is, that no laches can be imputed to the plaintiff, for not declaring until 
the defendant is perfectly in court ^ : And, for the like reason, if a writ be 
taken out against two defendants, aifd one of them is arrested, or served 
with a copy of it, in the term of which it is returnable, but the other can- 
not be met with, so that it becomes necessary to tjjke out another writ 
against him, returnable in the next term ; as the plaintiff cannot declare 
till both defendants are in court they are neither of them entitled to an 
imparlance, on account of the plaintiff’s not declaring until the term in 
which the latter defendant is arrested, or served with process **, or until 
he is outlawed So, the defendant is not entitled to an imparlance, where 
the delay in declaring is occasioned by himself ; as by his unnecessarily 
obtaining an order for particulars, with a stay of proceedings until they 
have Iwjen delivered So, when a defendant removes the cause by habeas 
corpus from an inferior court, and the plaintiff does not declare until jthe 
next term, the defendant is not entitled to an imparlance ; for such re- 
movals beiug in general considered as dilatory, it would only be adding to 
the delay, if an imparlance were granted e. And it is not usual for the Ilule for, not 
court, or a judge, in any case to grant a rule for an imparlance \ but when 
the defendant is entitled thereto, he takes it ns a matter of course \ 

In the Exchequer it is a rule that upon all process to he issued out Time for plead- 
of that court, returnable the Jirst or second return, or on any day before qu^r!"on dw-lar- 
the second return of any term, (or, according to the present practice, if re- absolutely, 
turnable on any day before the four last days of the term where the 
defendant shall, at the return thereof, enter an appearance or file special 
bail, (as the case may require,) if the plaintiff declare in London or Mid’- 
dleseXy and the defendant live within tiventp miles of London, he shall 


^ Vidian's ItUrod, II. 2 Wins. Saund. 5 
Ed. 1. e. (2). 

** Per Cwr. M. 21 Geo. III. K. B. Post, 

473. 

^ 5 Durnf. & East, 372. 2 Bos, & Fal. 
126. 6 Taunt. 261. 1 Marsh. d87. S. C. 

and see 9 Dowl. & Ryh 18. 

^ Ante, 420. 446, 7. and see 1 Chit. Hep. 

m. (a). 

« Slqck Tf ^^rd, T. SI G^. III. K. B. 

' 2 Barn. ^ AkU 390. 1 Chit. Bep. 230. 


S. C. 

^ 6 Durnf. 8c East, 752. but see 2 Bos. & 
Pul. ISTf AtUe, 413. 

** Philips V. Hardinge, T. 24 Geo. III. 
K. B. Poyd V, Gorduti, II. 90 Geo. III. 
K. B. 

^ R. M. 5 Geo. HI. in Scac. Man. Ex. 
Append. 218. and see R. T. 20 & 27 Geo. 
11. § 6. 9. and R. T- 2G Geo. HI. in Scac. 
Id. 212, 13. 221, 2. 

^ Man, Ex. Pr. 200. (t)* 
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Dc bene etsc» 


Term’s notice of 
rule to pleaiii 
when necessary, 
and when not.* 


Time for plead* 
ing, aftqr chang- 
inj> venue. 


Demanding 

oyer. 


' OF AND 

pliM to the sHid decla^ption ivithio fmr days ato the therdof^ 

t^thout any imparianee; and iii ease tiie phintiff dedare in any otiteff 
county^ or the defendant Hire above tmeni^ miles fem he 

shfdl plead within eight dAjs alter the delivery thereof^ without any im* 
parlance ; or in defeult thereof^ the plaintiff may sign judgments a rule to 
plead being duly giVen^ unless the courts or one of the barons^ shall, think 
proper^ oh the spedal circumstances of the case^ to grant m imparlance ^ 
but no defendant shall be compelled to plead, by virtue of this rulOy unless 
the declaration be delivered four days before the end of the term in which 
the writ is returnable^ with notice thereon indorsed of the time wherein- 
such defendant is to plead/* The time for pleading, on a declaration filed 
or delivered de bene esse, before the defendant’s appearance, has been al- 
ready stated ‘‘r And it is|i rule^, tliat ‘‘ where any dedaration shall be 
delivered to the defendant’s attorney or clerk in court, or notice of a de- 
claration shall be delivered to any defendant according to the statute, ^be- 
fore the day of any term, and the defendant shall imparl until tlie 
next term, he sha^! plead to the said declaration, within the first days 
of such next term, a rule to plead being duly g;iven ; and in defimlt 
thereof, the plaintiff shall be at liberty to sign judgment.” 

If four terms have elapsed since the delivery of the declaration, the de- 
fendant shall have a whole term’s notice of the rule to pleads before 
judgment can be entered against him unless the cause have been stayed 
by injunction or privilege; which notice must be given before the essoin 
day of the term^ : And where a general notice is given, of the plaintiff’s 
intention to proceed in the cause, it does not extend beyond the term ; 
therefore a rule to plead may be entered, and judgment signed, in the va- 
cation e. This rule was established, frjr the purpose of preventing any 
surprise on the defendant, after the plaintiff has lain by four terms, with- 
out proceeding in his action ; and therefore it does not apply, where the 
proceedings have been delayed at the defendant’s request K 

It remains to be observed, ivithin wdiat time the defendant must plead 
after changing the venue, demanding oyer, giving a bill of particulars, or 
amending the declaration. After changing the venue, the defendant mu^l 
plead to the new action, as he should have done in the other, without de- 
lay After the delivery of qyrr, tlie defendant shall have the same time 
in term to plead, or as many jileading days, as he had when he demanded 
it ^ : And formerly, if oyer had been demanded in the Common Pleas, 
after the rule to plead was out, the plaintiff was not bound to give it ; 
though if he did, he could not have signed judgment for want of a plea, 

* 2 Durnf, & East, 40. 

^ 3 Durnf. & East, 530. and see 2 BUc. 
liep. 762. 

i li. M. 1654. § 5. K. B. R, M. 1654. $ 

8. C. l\ 

k R. T. 5 & 6 Geo. IL (b). K, K 1 Str. 
705. Frai>.lteg. 28. 300,301. Barnes, 239. 
254. Cas, Pr. C. P. 72. Bl. 143. S. C. 8 
Durnf. & East, 356, 7. 


• Anti', 454. 

k R, IL 16 Gi'O. III. m Scac, Man. Ex. 
Append. 220. and see former rule of T. 26 
k S7 O<' 0 . J[l. § k m Scac, Id. 213. 

• Append, Chap. XVIII. 5 7. 
Mt,T,5i6Gco*n. (6). K. B. 

• 1%^ « Bur. 660. £>oug. 71. S Bhc. 

' 1! Str,. 1164; I Str. Sn. amtra. 
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^ TIME^ FOE &c. 

tiS^the lUisKt alternioon * : but iiow> as will be scmi tile deiuand 

of ^ay be uiade in that coutt, as well as in the King's Benchi at any 
pe|*ibd before the time for pleading is expired'*. In the latter courts a 
defendant has the same time to pleads after the delivery of a bill of par^ 
Oculars, as he had when the summons for it was returnable ® : And where 
a summons for better })articulars of the plaintiff's demand was obtained 
by the defendant^yhar days before the time for pleading expired^ but the 
plaintiff's attorney did not attend till the third summons^ and the Order 
being then refused^ and the time originally allowed for pleading having 
expired^ signed judgment for want of a plea ; the court held, that as the 
delay was occasioned by the plaintiff's attorney, the judgment was signed 
too soon, and was therefore irregular**. In the Common Pleas, the plain- 
tiff cannot sign judgment for want of a plea, till the expiration of twenty 
ibur hours after the delivery of a bill of particulars ; though the time for 
pleading be expired, and a demand of plea given, more than twenty four 
hours before that time And in that court, after the time for pleading 
has expired, but before judgment signed against the defe 2 idant,*if the court 
on his application stay proceedings, till the plaintiff give security for costs, 
to be approved by the prothonotary, the plaintiff, though he give security 
instafiter, which is accepted by the defendant, is not at liberty to sign 
judgment, before the opening of the office on the next morning In the 
King's Bench, if the plaintiff amend his declaration the same term, the 
defendant shall have two days, exclusive of the day of amendment, to alter 
his first plea, or plead de 7iovoS; but if the amendment be made in a sub- 
sequent term, the defendant is entitled to a new four-day rule to plead ; 
though a demand of plea is unnecessary *. And where the plaintiff gave 
notice of trial for the assizes, and afterwards countermanded, and then 
applied for an order to amend his declaration, which order was obtained 
on the terms of the defendant's having an imparlance until the next term, 
the court of King's Bench refused to rescind so much of the order as re- 
lated to the imparlance K In the Common Pleas, it seems that a new 
four-day rule to plead is in all cases necessary to be given by the plaintiff, 
on amending his declaration *, 

If the defendant be not prepared to plead, by the expiration of the 
time allowed him for that purpose, his attorney or agent should take out 
a sumrtums, and obtain an order, for time®**; which may be repeated, if 
necessary : And in trover for goods, where the defence was, that they had 


Delivery of bill 
of particulars. 


Giving security 
for costs, in 

C. P, 


Amending de- 
claration, in 
K.P* 


In C. P. 
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order, for time 
to plead. 


® Pr. Reg. 300. Cas. Pr. C. P. 72. S. C. 
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329. S. C. 

*» Barnes, 268. 326, 7. 2 Wils. 413. 2 
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^ 13 East, 508. and see 4 Barn. & Cres. 
970, 7 Dowl & Ryl 468. S. C. 

• 6 Barn. & Cres. 769. 8 Dowl. & Ryl. 

607. S. C« and see 4, Bam. & Cres. 970. 7 
Dowl. & Ryl. 456. S. C. uftile, 301. 

* 2 New Rep. C. P. 361. but see 2 Bos. 


& Pul. 363. semR, contra, and sec 2 Moore, 
655, 8 Taunt. 692. S. C. 
f 3 Bos. & Pul. 319. 

^ 1 Str. 705. and see R« M. 10 Geo. II. . 
reg. 2.(5). K. B. 

*» 8 Duraf. & East, 87. 

‘ 3 Barn. & Ald.^lS7. 
k I Chit. Rep. 246. 

» 2 Blac. Rep. 785. 

Append. Chup. XVIII. § 12, 13. 




Service of sum- 
mons, and wiien 
it operates as a 
stay of proceed- 
ings. 


Proceedings on 
suuiiuons. 


Ord< 


Time, how 
icekoneiL 


' A^" 
eoMt! 

tithe to plead, in order tint i'^'hiigiit diiwdiSii^’jFibto ffie 

Cli^an^ery *. So where the pkiiitiff/ being indicted foir felony, a 
hanker for money he had paid him, which wasi thrinisdd fh be the produce 
of the felony, the dourt of Common Pleas, on a^iplieation, gave the defend<* 
ant time to plead in a month after the trial of the ihdicitineht K The 
, summons should be regularly served on the plaintiff *s attorney Or agent ^ : 
and wlien taken out, and made returnable, before the Cjcpiratioii df the 
time for pleading, it is a stay of proceedings, pending the application^; 
but it is otherwii^e when taken out, or made returnable, after the expira- 
tion of the time for pleading In the latter case, the plaintiff is at li- 

berty to sign judgment, before the summons is returnable ® : but if he 
neglect) to do so, he cannot afterwards sign judgment^; it being a rule, 
that if the summons be returnable before judgment is signed^ it prevents 
the plaintiff from afterwards si.£?ning it R. When the object of the sum- 
mons is c»*llater^! t* the time for pleading **, as to discharge the defendant 
out of enstof^y oii filing conimon bail, Ikc. it will not in general operate as 
a stay of pfticeedings. 

The plaintiff's attorney or agent, on being served with the summons, 
cither indorses his consent to an order being made upon it, attends the 
judge, or makes defiiult. In the latter case, the defendant's attorney or 
agent, after waiting half an hour^ should take out a second summons, 
and after that a third (if necessary,) which should be respectively served 
and attended as the first ; and if default be made upon three summonses, 
the judge, on affidavit tliereof wdll make an order ex parte: but if any 
one of the summonses be attended, the judge wall make an order upon, or 
discharge it, as he sees cause. The time allowed, in tlie King's Bench, is 
reckoned cxclmive of the day of thfe date of the order *. In the Common 
Pleas, it is said to be* hclnsivc of the date of the otder, but exclusive of 
the day when it expires ; and therefore where an order for a week W'as 
dated the Idth of Ma^, judgment signed for ’wailt of a plea on the 23d, 
^vas holden to be regular”; and, in the latter court, it seems that when 
the time to plead is not expired at the time of making the order, the time 
alloAved is to be n'ckoned from the expiration of the time to plead, and 

2 Duriif. East, 68 ;^. admwis- ^ 2 Uain. &. Aid. iJS 5 . 1 Qiit. Kep. 93 . 

ft'dfrix, V. jrri^tUf baronet, E. A T. 26 Geo. S. C. 
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Ilarnes, 261 Cas. Pr. C. P. 142. Pr. Reg, 
,^13. C. Barnes, 273. 2 Elac. Rep. 954. 
^ New Eep. C P. 169. 6 Taunt. 240. 
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ence from the court, on the last day of Tri- 
nity term, 1827* 

™ 2 H. Blae. 36. 

" Bead v. Montgomery, E. 26 Geo. tlf.., 



d^te ^ wlmt is^done n^der it ^ If there 

1^ iird^ l», viim>tKs time to plead> it is tuiders^ood to mean a hnar^ and 
not, a cidfindar month **. The order of a judge for time^ or further time to 
pleads and aU other orders^ whether by consent or otherwise, should be 
regularly drawn up and sierved : it being a rule, in the King's Bench 
that no summons for further time to plead, reply (»r rejoin, or summons 
for further particulars of the plaintiff's demand, defendant's set-off, or 
other particular, be granted in any action depending in that court, unless 
the last previous order for time, further time, or particulars respectively, , 
be first drawn up, and such order produced at the time of applying for 
any such summons." And, in the Common Pleas, a consent indorsed on 
a judge's summons is not binding on either party, unless the order be 
drawn up and served pursuant thereto In that court also, if a simi- 
luons be taken out for time to plead, and the defendant's attorney do not 
attend, the plaintiff must get the summons discharged, before he can sign 
judgment ® ; but it is said to be otherwise in the King's Bench 

When an order is obtained for time to plead, it is either upon, or with- 
out terms. The usual terms, when the plaintiff is in time to try his cause, 
are pleading 'umahly, rejoining gralis, and taking ahort notice of trial, or 
inquiry; but if be be not in time, then the terms are pleading issuably only : 
and, whtMi the defendant is an executor or ailminisirator, he must under- 
take not to plead any judgment confessed by him, since his time for plead- 
ing was out s ; for otherwise he might confess judgments in the mean time, 
and plead them in bar to the plaintiff's demand. An issuahle plea is a 
j)lea in ckitf to the merits ; upon which the plaintiff may take issue, 
and go to trial * : Therefore, a plea in abatement is not an issuable pleq*^ ; 
nor a false plea of judgment recovered * ; nor a plea of alien enemy ™, or 
other plea, which does not go to the qiprits But a plea of tender has been 
deemed an issuable plea ® ; and also a plea of the statute of limitations i’, 
or, in the King's ^Beiich, that a bail-bond Avas taken for ease and favour ‘i. 
So where the defendant, in an action on a recognizance of hail, under a 
judge's order to jffcad issuably, i)lcaded vul iicl record, and that no ca, sa. 


^ 2 Moore, 655. S Taunt. 502. S. C. 
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Short notice of 
trial. 


Cone^uencea of 
not pleading is- 
Ituahly. 


mmwM €(m agttiiit^thefrii^^ <Mf 

vsigit judgiiijetit as fat Mnmt.ttf tlieierfa ft 

to ft ml ftnd &ir demufto^ and jildbrnoiw^^^ 

3 ^ha finHiar is an issuabie plea, withm lM maaiiiiig ^,41 Judge’s 
order.^; tbe . latter is not; bnt only an evasion of it^. ^ Andilf dleftUdaatt 
ifttoi fiBder tema of pleadii^ issuably/eannot asdgi spedal eanseiftf de« 
nHlnrer; even tboftgh the causes assigned be matter of siibiBtaiiiee^ Bat 
adteftft the plaintiff declared in trespass for breaking ftnd entering his 
dQae>; dEedf and seizing and taking his goods and chattels^ to Trit^ lOD arti* 
cles of" fhmiturej and IdO articles of wearing apparel^ without describing 
thrir nature or quality ; and the defendant, being under a judge's order 
to plead issuably, demurred generally to the whole declaration, and the 
pkftntiff^ signed judgment as for want of a plea ; the court of Common 
Pleas ordered it to be set aside with costs, as the demurrer went to the 
substance of the declaration, the goods taken having been insufficiently 
dsBcribed thetein And where the defendant waft^iidvi^ that he had 
substantial ground of demurrer, the court of King's BeafCh set aside the 
judgment, signed as for want of a plea, upon terms By rejoining gro/ur 
is meant, rejoining without the common four-day rule to rejoin^: And, 
in the Common Pleas, the plaintiff having tendered an issue to a plea, 
and demanded a rejoinder, when the defendant was under terms to rejoin 
gratis, and for want of a rejoinder signed judgment, the court held the 
judgment regular ; but set it aside without costs, because the plaintiff 
might have added the similiter himself ^ Short notice of trial in country 
causes must, in the King's Bench, be given at leftst jKftfr days before the 
commission day, one day exclusive, and the other Inclusive ^ : But, in the 
Common Fleas, two days notice secina to be sufficient in country causes^ ; as 
it is riso in town causes, in both courts ; though it is usual to give as much 
more as the time will admit of. The defendant however is not precluded 
by' these terms, from demurring to the replication, if there be good cause”*. 

When the defendant is under a judge's order for time to plead, on the 
terms of pleading issuably, and pleads a false plea of judgment recovered”, 
or other plea which is not issuable, the plaintiff may consider it as a mere 
nujpity, and sign judgment ^ : and where several picas are pleaded, one 

• 1 Moore, 4«.S(K ^ Barnes. 871. 
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923. S Wils. 680. S. C. 1 ChiU Rep. 71 1. East, 660. 

7 Price, 670. * Pr. Reg. 390. 

<* Say. Rep. 88. 7 Duraf. & East, 530. 1 R. T. 5 & 6 ^*11. K. B. 2 Str. 
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vommxm tuxAO# * . 

isssable, it mriii w]i^> 

A46Q»dikit^^w}iea imd^ iamm&iffi fiitiiSii rAam imnt^ 

xer io oome of the oouats in the ded^ation, and pleada iaaoafdy to 1^0 reety 
die .plaintiff may condder the i¥liole as a nullity, and dgn jnc|pn 0 at^ as 
ftr iraat of a plea K Bat where it ia doubtful whether the pleat hd issw- 
able, the better way, in term time, is to move the court to set it aside *. 

Before the plaintiff, however, can sign judgment, the defendant must Notice to plead 
have notice to plead ; and, unless he be bound by rule of court, or otiot 
ef a judge, to plead by a time therein limited, a ruk to plead must be |Uile to plead 
entered in all cases, whether the defendant have appisared or not ; and Pemaml of plea, 
when he has appeared, there must also in general be a demand of plea. 

When the declaration is delivered absolutely, after appearance^ a notice Notice to plead 
to plead must be given which is usually indorsed on the declaration, 
otherwise the defendant need not plead thereto/ within the regular time ; 
but if the defendant take an imparlance, for want of such notice, then' he 
must plead at the time allowed him by such imparlance ^ And if the de« 
daration be de^^^^^btfore the essoin day of the term next after the return 
of the writ, thoti^ without, a notice to plead, the defendant, we have 
seen if he appear and accept the declaration, shall not have an imparl* 
once to the subsequent term. A notice to plead seems also to be neces* 2)e bene esse* 
sary, when the declaration is.//c^ or delivered dehene esse, or conditionally S; 
though this was formerly doubted in the Common Pleas K But it is not Need not be in- 
necessary that the im^ice to plead should be indorsed on, or given at the ^yen**at”time of 
time of delivering the declaration ; Therefore, where the declaration in delivering, de- 
the King's Bench was filed on the last day of the second term after the 
return of the writj^^Mit tSie notice to plead was only given a little before 
the essoin day of the following term, the court held it to be well enough, 
the master certifying it to be the practice K And where the plaintiff On declaration 
having declared in his own right, afterwards declared as executor, with* 
out indorsing the declaration by the bye** when delivered, but the de* 
fendant’s attorney was told it ^vas by the bye, the court of King's Bench, 
we have seen \ on the opinion of the master, held it to be regular. In In C P. 
the Common Pleas, where a declaration was delivered without a notice to 
plead, and some time afterwards a notice in writing was given to the de* 
fendant, who lived above forty miles from London, to plead in eight days, 
this was held to be a good declaration and notice, although the notice was 
not given at the time of the delivery of, or written on the back of the de* 
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Id Exchequer. 


be ittdoftsed be 

WiAiAlhfe number of days idlowed by the nilee df ebtsrt K 

The rvk to plead is the order of the court ^ ; and may be entered^ on a 
prwoipe, with the ckrk of the rules in the King's 
in the Common Pleas/ ut arty time after tife delivery/ or fili^i^:;1tod notice 
of thO declaration, in term time ; or if the declaration be delivferedj or 
filed and notice ^ven^four days exclnsive before the end of thb tertn> the 
role to plead may be entered at any time during the first four days after 
term. If the defendant obtain a judge's order for time to pleads either in 
the same or till the next term, the plaintiff, when the time is expired, may 
sign judgment for want of a plea, without giving a rule to plead ^ ; or, if 
A rule has been already given, without giving a new rule But, in the 
Common Pleas, a summons for further time to plead, not attended by the 
party taking it out, docs not waive the necessity of a rule to plead The 
clerk the rtiles, or secondaries, will accept a rule to plead on the essoifi 
,dayj but *juch rule cannot be entered until tlie first day of term* : and 
Sunday is a day within this rule, unless it l>e the last K 
' Anciently there were two rules giveii in the King's Bench, of four days 
each ; the first ad resiyO^tdendum^ thesecolid ad resjmidendtm perempiorie ’K 
These were afterwards converted into one eight day rule * : but now, four 
days only kre allmved the defendant, in either court, from the^^time of 
giving any rule to jilead ** ; which four days expire before, with, or after 
the time for pleading. If they expire before, the plaiiitifF must wait till 
the expiration of the time for pleading, before Can sign judgment for 
want of a plea : but if they expire with or after that time, the plaintiff, 
in the King's Bench, is at liberty to sign his judgment, the day after the 
rule for pleading is out : the declaration liaving been regularly delivered 
t)r filed, and the defendant ot his ag(>nt being called upon for a plea *. In 
the Common Pleas, judgment cannot be signed, for want of a plea, till the 
opening of the ofiice iu the afternoon of the next day after the rule to 
plead % or day given by a judge's order for time to plead ", has expired. 
But if a rule to plead expire onadics non jiiridicus, as on the Purificatwn, 
i&c. the defendant is bound to plead on or before that day ; and if he do 
not, judgment may be signed on the next day In the Exchequer, the 
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fiyteilb is said to bem^r day f!iil«^ timy 

l»k S%aad;; £li wi^nt of a plea» on tile day after It 

When a rule to plead has been once enteired^ and the bnuae ^nnde OTer Neir role, when 
to another tertn, without any further proceeding, a new rtilO to plead afaOuld 
regularly be^latered in that term, to entitle the plointilF to sign jndgment, 
linlcss uHjddge's order has t^en obtained for time to plead ^ 
mentS ought in general to be entered the same term in which rulf» are 
given But when the declaration is amended in the King's Bench, if a 
rule to plead be entered the same term the amendment is hiade, though i 
before such amendment, it is sudicient ^ ; otherwise a new rule to plead 
must lie entered^': And in the Common Pleas, we have seen^ the de« 
fundaiit is entitled in all cases, on amending the declaration, to a new four 
day rule to plead. When the plaintiff, after giving a rule to plead, has 
been delayed by injunclion, he may sign judgment in either court, after 
the injunction is dissolved, without a new rule 

The demand of plea is a notice in writing from the plaintiffs attorney ^ j Demand of plea, 
and, except when the defendant is in custody of the sheriff^, and the 
plaintiff has declared against him as being in that custody \ or is in cus- n^ce»sL^*^a^ 
tody of the warden of the Fleet ^ or^ bound doWn by a judge's ordei* for 
time to plciid % or the declaration has been amended must be made in 
every case where the defendant has appeared or put in bail : And, in 
the Common Pleas, a demand of plea is necessary, after an ' appearance, 
though the defendant has not taken the declaration out of the oiHce p. 8o, 
where a declaration was delivered on the essoin day of Hilary term, and 
an imparlance Avas gtv^ to the defendant till Easier term, when a rule to 
plead was given, but ho demand of pica made, the court of Common 
Pleas held, that the plaintilf,^ haviftg signed judgment in TrimUf term for 
want of a plea, avus irregular, and set aside the proceedings In country In country 
causes, the demand of plea must be made, in that court, on the agent in *^*‘“'*®** 
toAVii % if there be one ; or if not, on the attorney in the country ® : And 
Avhere the defendant was beyond the seas, and his attorney dead, a rule 
Avas made absolute, that a demand of plea in the ofiice should be sufiicient ; 
upon afhdavit of service of a rule to shew cause on one of the defendant's 
bail, and that the other Avas not to be found ^ 


» 2 Price, 6. 
jiiUc, 474. 

* Gilb. K. 13. 318. 1 Maulc & Sel. 478. 

«» 2 Salk. 517, 18. 520. H. M. 10 Geo. 
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■ * 2 Bur. 660. Doug. 71. Barnes, 238. 
l>r. Keg. 26. S. C. 2 Blac. Rep. 784. ^nte, 
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*> Append. Chap. XVIII. § 10. and see 
N. M. 1 Geo. II. C. P. Pr. Reg. 280. 

i 1 Durnf. & East, 591. 6 Durnf.& East, 
524. Antc^ 347. 


* 2 Barn. & Cres. 803. 

* Imp. C. P. 7 Ed. 2,31. AntCr 359. 

R. T. 5 A 6 Geo. 11. (6). K. B. 4 East, 
571. 1 Taunt. 538. 2 Moore,' 220. and see 
4 Barn. A Cres. 386. 6 Dowl. & Ryl. 390. 
S. C. 

® 3 Barn. & Aid. 137. 

^ 1 WHs. 1S4. 1 Bos. & Pul. 341. 1 Chit 
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^ 1 Bos. & Pul. 841. but sec 1 Chit. Rep. 
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^ 8 Taunt. 3S. 1 iiloorc, 4G4. S. C 
' Imp. a P. 7 Ed. 231. 

* Pf. ftdig. 281. 
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Knsift^ ‘m K. B; 


In C. P. 


In eitiicr court* 


Want 0 ^ when 
and how waived. 




When a waiver 
of Ju&tificalion 
of bail, and when 
not. 


the dedamthmS ttiid indmed thereon^: And a rule 
jiil^ has been given; and demand of plea made, au:d judgment is blgned 
ef a subsequent tenn> there need hot Be a fresh demand of plea of that 
tenh> although there should be h new rule to plehd Biit^ in the Com- 
mon Pleas> a demand of plea must be ma& after declaraticd delivered, 
and rtde to plead given ; a demand of plea indorsed on the declaration 
or made before the rule to plead is given ^ being deemed insuifiinent : 
And'^it cannot be made, in either court, before the defendant has appeared^: 
and after the plaintiff has entered an appearance, or hied common bail fot 
him according to the statute or when the defendant is in custody of the 
sheriff^, and the plaintiff has declared against him as being in that cus- 
tody * ** , or is in custCdy of the warden or bound down by a judge’s order 
for time to plead \ or the declaration has been amended a depoand of pica 
is unnecessary. So, when the defendant pleads, without taking the de- 
claration out of the oihec ", or puts in a plea which is considered os a null* 
ity ®, as a in ahatemeni of a terra subsequent to the declaration, with- 
out an imparlance p, or the pica of non assumpsit in an action of debt or 
m7 debet in assumpsit % it operates in general as a waiver of the irregu- 
larity in not demanding a plea, and will enable the plaintiff to sign judg- 
ment for want of it. But where such a plea was put in without authority, 
by a new a:^mcy for the defendant, without any order for chang^g his 
former attorney, the judgment which had been signed as for want of a plea, 
was set aside \ In general, the demand of a plea is a waiver of the jus- 
tification of bail ^ : but where, after the time for putting in and justifying 
bail had expired, (one of the bail having been rejected,) time was given 
to add and justify another bail, without prejudice to the plaintiff, and in 
the interval he demanded a plea ; the court of King’s Bench held, that 
an attachment against the sheriff for not bringing in the body was regu- 
lar, the added bail not having justified within the time for which indulgence 
was given 


• 6 Durnf. & East, 689, 1 Dowl. & Ryl, 
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i» tbe King's ig^ndhj, sign jadg|»eHi;^ifoP Wmtot a At i*rhat time 

pjea, till the ,ex|!ir^tion of twenty four hoii^ after it lu^ bcei^ demanded, ’be^i^d after 
whether the time, pleading be or be not expired^ when sncb,demiand demn^ofplea, 
was made ^ ; And, in that court, if a plea be demand^ on . $atur4o>^» the 
defendant ^s twenty four hours to plead, after the demand, exd^ve of 
Smda^ \ But judgpient ma^ be signed at any time after the twenty four 
hours are expired, provided the time for pleading be then out ; and there** 
fore if the plea be demanded in the morning, the plaintiff is not obliged to 
wait until the opening of the office, in the afternoon oi the following day^« , 

In the Common Pleas, the rule is, that after a plea has been demanded. In C. F. 
the defendant has in all cases till the opening of the offioe, in the afternoon 
of the following day, to plead ; and if he do not plead within that time, tlie 
rule to plead being expired, the plaintiff may sign judgment 

® 1 niac. Rep. 50. 1 Durnf. & Kast, 454*. ® I Durnf. & East, 4-54. 

4 Durnf. A East, IIB. " Cas. Pr- C. P. 17, 18. 54. 

^ 4 Durnf. & East, 657. 





CHAP. XIX. 


Motions^ and 
rulesj &c. 


Motion, what. 

Rules, moved 
for in court. 

Absolute, or to 
shew cause. 


Made out l»y 
officers, of 
course. 


On crown side, 
in K. B. 
in C. F. and 
Exchequer. 

For attachment. 

' Against parties 
to suit. 


•c 

Attornies. 
Officers of court* 


Qf 'M otions end Rules in general, and Affidavits *« 
support of them.; and the Practice ^ the Courts 
theroon, and by Summons and Order, at a Judge’s 
Chambers. 


As it is frequently necessary, in the course of a suit^ to apply to the 
court when; tin* aclloii is depending, oi^ of that court, it may be 

proper^ heih**c \vc proceed further, to say somewhat of the manner of doing 
it ; and of the rttles or orders of the courts, and practice by summons and 
order at a judge's chambers. 

The usual modes of applying to the court are by motion, or petition. A 
motion is an application to the court, by counsel in the King's Bench, or 
a serjeant in the Common Pleas, for a rule or order; whicli is cither 
granted or refused ; and if granted, is either a rule absolute in the first 
instance, or only to shew cause, or, as it is commonly called, a rule nisi, 
that is, unless cause be shewn to the contrary, which is aftemvards, on a 
subsequent motion, made absolute or discharged. To use the words of an 
elegant ^iter on the law and constitution of En^land^ : The applica- 
tion to a court by counsel is called a motion ; and the order made by a 
court on any motion, when drawn into form by the officer, is called a rule." 
But, besides the rules which are moved for in court, there are others made 
out by the officers as a matter of course, or drawn up on a motion paper 
signed by a counsel or serjeant. ^ 

In the King's Bench, motions and rules are either on the crown side, or 
on the plea side of the court. In the Common Pleas and Kxcheqiier, there 
is no crown side **. But, in any of these courts, a rule for an attachment, 
which is of a criminal nature, may be moved for in the following cases : 
First, agaiitbt the puf^iss to the suit, for disobedience to a rule or order of 
the court, by non-j^yihent of costs, on the master's or prothonotary's allu^ 
caiuT% or of money generallyj, '\,or money and costs ; or fj^r not producing 
deeds in his posscssioii ^ &c. : Secondly, against attornkslfox not deliver- 
deeds or n<m-paya^t ^ .costs ®, &c. ; or for not performing thA 
undertalungs/, or otherwi^^%is!behaving themsel^s 5 : Thirdly, against 


• Wynne, -Ewwom. DiaL II* § And 
for S general eqpount of Ujc praetke on mo- 
tifs auita, see^ $ 2d, Ae, 

" d 503* 


and see 8 Moore, 510. 610. 

1 Bing. iiO. ^64. S. C. 

* 

* Ante, 86. 287. 841. 

« Ante, m. 88 * 
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OF immm ^ 4W- 

pf the court, for extortion % or n^Jeot of 4»ty ♦ FoOPflUy, againet Inferior juage«^ 
inferior j^iiges &nd,qfficers, for acting unjugtiy, oppressivelyi oy irregularly, <>*«««»• 

in the execution of their duty *» ; or for disobeying the kiiig*a iseuiii® 
out of the superior courts, by proceeding ip a cause, after it has been put 
a stop to, or removed by writ of prohibition, certiorari S haheae corpus ®, 
supersedeas t or error &c.: Fifthly, against sheriffs, or other persbns having Sheriffs^ &c. 
the execution of writs, for not returning them or bringing into court, the 
body of the defendant^, &c. on being served with a rule for that purpose; 

Sixthly, against gaolers, &c. on tlie Lords’ act, f(ir ext<»rtion qr oppression ^9 Gaolers, &c. 
Seventhly, against Jwry?rtc«, in collateral matters relating to the discharge Jurytnen- 
of their office, such as making default when summoned ; refusing to be 
sworn, or to give any verdict ; eating or drinking, without leave of the 
court, and especially at the cost of either party, and other misbehaviours or 
irregularities of a similar kind : but not in the mere exercise of their ju- 
dicial capacities, as by giving a false or erroneous verdict ^ ; Eighthly, Witnesses, 
against mt?iesscs, for not attending on a subpoena refusing to be sworn 
or examined, or prevaricating in their evidence when sworn ^ : But, in the 
Common Pleas, it was not formerly usual to grant an attachment against 
a witness, for non-attendance U 2 )on a suhpeeua; and it cannot now be had, 
unless a clear case of contempt be made out against him, the party ag- 
grieved being left to his remedy by action ^ : Ninthly, ugaiiist peers of the Peers, andniem- 
realm, or manbers of the house of ('oinmous, for disobeying a subpoena^, or 
other })roccss " ; but they arc not liable to be attached, for non-payment of 
money, pursuant to an award ® : Lastly, against other persons, for cun- Oilier persons, 
tempts committed in the face of the court, not only by an actxial breach of 
the peace, or rude and contumelious behaviour, but also for any other 
heinous misdemeanour, as by a party’s giving false, trifling, and contradic*i 
tory answers, upon an examination in court, concerning his ability to be 
bail for another, in an action dejiending in court ; or for conUnnpts com-* 
mitted out of court ; as for a rescue or coutem|)tuous worda spoken of 
the court, or its j^rocess ^ ; or for using undue means to execute process ; 
or not performing an award S &c. 

Jf the contempt be committed in the face of the court, the offender may For contempt, 

be instantly apprehended and imprisoned, at the discretion of the judges, 

without any further proof or examination " : but otherwise it is usual to Pule for attacli- 
^ ^ ment. 


■ AntCf 38. 232. 

^ 4 Blac, Com, 284. 2 Hawk. X’. C. Cliap, 
^XIL §25, &c. 

ArUet 404. 4i3rff' 
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« Ante, 232. 

** 4 Blac. Com* 284. 2 Hawk. Pi iD*'Chap. 
XXII. § 13. &c. 

* Po««, Chap. XXXV. ' ‘ 

^ 4 Blac. Com. 284. 

1 Barnes, 33. 35. 497. Pr. Beg. 435. X 
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w»i«, oQ.m i^gkkvit of th« rftBgB M tm o en, for 
at£iK&niait, ; ivbiidi^b ^tber absolute in the first iostaoee, or «)4y to sbetr 
When abiolute cause* I^edTiiJe £or an attachmen|^ in the King's Bench/ for non-payment 
or oSy TiTshw ^ pursuant to the meter’s iUocatur, is absolute in the instance, 
caui^ in K. B. although^r terms have elapsed since the taxation % unless it be for non- 
payment cf costs pursuant to an award ^ : But where it is for the non-pay- 
ment money generally, or of money and costs, it is only to shew cause*^: 
And; if a party obtain a rule for setting. aside judgment and execution, 
condition of his paying costs, the court will not grant an attachment in the 
Brst il^tance, for non-payment of them In this court, as well as in the 
Common Pleas, the rule for an attachment against the sheriff, for not re- 
turning the writ, or bringing in the body, is absolute in the first instance; 
and may be moved for the last day of term ®. So, where contemptuous 
words are spoken of the court, the attachment issues in the first instance ; 
but where they are spoken of its pmcess, the rule is only to shew cause 
In all other cases, the rule for an attachment is a rule nisi, in the King's 
Bench. And where a mimer has been referred to the master, the court, 
on shewing cause against an attachment, will not go into the account^ 
which were the subject of the reference ; the master's alheatur being in 
the nature of a judgment, and the attachment like a writ of execution 8 ; 
and besides, the party, on going before the master, enters into an under- 
taking to pay such sum as he stiall :find to be due \ An afifidavit to sup- 
port a rule for an attachment, for not paying money pursuant to the mas- 
ter's alheatur, must shew that at the time of serving the copy, the original 
In C. P. was shewn to the defendant *. In the Common Pleas, all rules for attach- 
ments are rules nisi, except against the sheriff, for not returning the writ, 
%r bru^xig in the body, or for non-payment of costs on the prothonotaiy^'s 
In Exchequer. alhca^ \ which are absolute in the first instance. In the Exchequer, as 
in the Slug's Bench, the rule for an attachment for non-payment of costs, 
on the master's allocatur, is absolute in the first instance, unless it be for 
non-payment of costs pursuant to an award ^ : And though, in other cases, 
there should in general be a rule to shew cause, yet where an attorney had 
been ordered, by a former rule, to pay a sum of money to his client, with 
the costs of the application, the 4 ^urt granted a rule for an attachment 
against himj non-payment of them, absolute in the first instance™. , ; ,, 
JKe&ws ,ai(d af- Motions arid affidavits for attachments in civil suits, in the King’s Bei^, 
tow proceedings on ^e plea side of tSie court, until the attachminta are 
••^hkd. granted, and are to be entitled with the names of the parties " j but as soon 

* 1 Chit, Rep. 723. , . >■ 1 Ken, 875. Per Our. M. 45 Geo, III. 

*• Vwmian v. T. ii? (Jeo. III. K. B. 

K. B. 8 Chit. Rep. it. see 8 Blic. ‘ 7 Dowl. & Ryl. 612. 

898. I Price, 841. ‘ > Bo'. * ^ 1™P. C. P. 6 Ed. 

° PerJMn',j:ustM; 84 0eo.ll]^^1tk 614. Append. Chep. XL. § ». butseeS 
"Appewl. Chap. XXXVI. § 88. ’ Blsc.B^^^* 

<• f CJ|t. Eq«. 156. 1 RortWiv jw. 1 Price, 841, 2. 

* I Bit. {651. 6 Bur. 8686. ' " 1 Pri(^^ S41. and see 9 Price, 384. 

iv f 4fk W9. fO. • ^ . *8 Dumt k East, 853. 7 Dutnt & East, 

* I'ipiit Refs 78 a k. 489. 6jj8. 18 East, 166. 



1%. the proccie^hga^^ ai^e on J^oiph arid 

fSroiii 'that^*tWe Ab king is to bo liambri as i^he prosecutof^l ^Anri inotibns 
an# affidavits for attachments arc entitled in like manner, in the Common 
Pteas^j'and Exchequer. A rule nixi ftif hn attachment caimi^ be moved for 
the last day of term® ; nor can it, we have seen, be served on a Sunday 

The attachment is a crwimal process, directed to the sheriff^ command- rH of attacii- 

. , >1. It* 1* nient, wlmt. 

ing him to attach the party, so that he have him before the king, or in^ 

justices, at Westminst^i on a certain day, to answer of and concerning 
those tilings which shall there, on his majesty *s behalf, be objected against 
him®." The party being takbri on this wit, either remains in custody, or.^ Proceedings on, 
puts in bail, before the court^ or a judge, (for it has been doubted whether 
he is bailable by the sheriffs,) to answer interrogatories, and to appear from 
day to day, till the court shall determine concerning the matters objected 
against him'^ : And where the coroner had returned cepi corpora to writs Against shciHis, 
of attachment against the sheriffs of Jitddlcsex, the court of King’s Bench, 
on the last day of term, granted writs of habeas porpora, without an affida- 
vit, to bring up the bodies of the sheriffs, before one of the judges atfliarn- 
bers, to answer to such matters as should be there alleged against them K 
An attachment however, for non-payment of money, is in the nature of In iiatun- of 
7 nesne process; And where the party had been taken, and permitted to go 
at large, and returned again into custody, and continued in custody at the 
return of thexiTit, it was holden that the sheriff was not liable to an action 
for an escape K 

When the party has been taken upon the attachment, the court, upon Intenogatorics, 
motion by his counsel, will make a rule, that unless his adversary, exhibit 
interrogatories against him in four days, which must be in term time^, hc '^; 
shall be discharged. These interrogatories must be signed by counsel or 
a Serjeant, and filed, in the King’s Bench, with the master of ^^o,^rown 
office, who is to examine the party thereon, in four days after the i^nterro- 
gatories are brought in “ ; but, in the Common Pleas, they are filed with 
one of the secondaries whi examines him, and aftcr^vards makes copies 
of the depositions for each party : And if the master, or prothonotaries (to ComniiLment. 
whom the matter is generally referred in the Common Pleas p,). report that 
he is in contempt, the court will commit him to tlie King’s Beacli> or FJeet 
pri^n j but if the report be in his favour, they will order lum to be dis- 

® 1' Chit. il«p. 727, (a), * I Clnt. Rep. 210. and see 4 Dovvl. & 

»> 2 Bos. & Pul. 617. («)• . SU. 

3 Smith R. 118. 2 Barn. *& Aid. 66. 
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mon Pleas refused to bail at^ttorney, who 
had been committed for a crime of a hehious 
nature, in the first instance, 
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For rescue, in 
K. B. 


Name of cause 
to be inserted in 
list of peremp- 
tories. 


Proceedings, in 
default of ap- 
pearance. 


On denial of 
part of con- 
tempts. 


Beport, in na- 
ture of convic- 
tion. 


Not conclusive, 
in C. 


% 


On plea side. 
Common rules. 


charged, br Uk twt^nizance to %e vacated ^ When a pWntiff is bright 
in on an attaphment for a rescue, in the King's Bench, it is thb f ractilec of 
the court to put interrogatories to him, though he do not deny the charge 
in the affidavits, unless the prosecutor waive putting them ^ And, by 
a rule of that court " if judgment be not given tbfe same term, the 
name of the cause shall be inserted in the list of motions, appointed to come 
on permptorify in the ensuing term, in order that the court may be in- 
formed what shall have been done in prosecution of the attachment/' 

If the party neglect to appear before the master or secondary, to be ex- 
amined, or to attend the court when he is directed to come, the court will 
order his recognizance to be estreated : and if he confer any thing material 
in his depositions, there is no occasion for witnesses, but the prosecutor may 
move on his confession ^ : If lie deny part of the contempts only, and confess 
other part, he shall not be dischar^d as to those denied, but the truth of 
thorn shall be examined, and sneh jmnishment inflicted as upon the whole 
shall aufft'U' rt*p>r.v tiabie ; Shd if his answer he evasive as to any material 
part, he sfnli be punished in the same manner as If he had confessed it. 
The report of the master of the crown office, that the defendant and his 
attorney arc in contempt, for not performing an award, &:c. is to be taken 
as a coiivietioii ; and on their being brought up for judgment, the court 
will not receive affidavits in dei^al of the contempt, but only in mitigation 
of punishment But, in the Common Pleas, the prothonotary's report 
is not deemed conclusive, againxSt parties who have been put to answer 
interrogatories before him ; but they may except to the report, on any ma- 
terial point ^ ; And where, after making his report against the parties, the 
fprotlionotary was directed to inspect an account book belonging to one of 
them, which tended to su])pcu*t the answers given by the parties, but bad 
been accidentally omitted in the first instance, the prosecutor was not al- 
lowed, on his own application, to produce before tlic jirothoiiotary, the 
clerk wh(' had made the entries in the hook 

Motions and rules on the plra side of ihc court of King's Bench, and 
in tlic (\iTnmon Pleas, are vomwoii or .special. Common rules arc first, such 
as are given, by the ina.s'ter^ clerk of tlic papers, or clerk of the 

errors, in the King’s Bench ;“or by the j^rol/af notaries, Jtlaccrs, or clerk 
of the errors, in the Common Pleas : Secondly, such as arc entered with 
the clerk of the rules in the King’s Bench, or secondaries in th^||Cominon 
Pleas, ou a prcecipe or note of instructions, made out by the attoriiics who 
apply for them ; and are ^Ot founded on any motion in court, either real 
or supposed: Thirdly, su$}i'as were anciently moved for by the attornies 

“ 3 I5ur. 12b7. ' M 272. S Moore, 214. S. C. and 

^ Ante* 237. AmTOc further, as to in- see W. 322. And seC furtheTi as to^attaph- 
terrogaiorics exhlbU^ .in cases of cont^pts, ments for co'fkempts, and the proceedings 
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' ^ C* P. 7 Bd* 553, ments, &gi» 277, &c. 
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st stde^bar, ih the King^s Bench; er, in the Common Pleas, at side^bar 
on the^rtf^ day of term, and in the treasury ehamber on other days; and 
are thence called side^bar or treasury rules * t Fourthly, such as are drawn 
up by the clerk of the rules in the King’s Bench, or secondaries in the 
Common Pleas, without being moved for in court, on producing a motion 
paper signed by a counsel or serjeant- 

In the King's Bench, rules given by the master (which are called wa^- Given by mastf'', 
ter*s rules,) are to declare ^ or plead in bar, in replevin ; and in ordinary ‘ ' 

cases, to reply rejoin, surrejoin, rebut, surrebut, or jt«n in demurrer ** ; 
to enter the issue ® ; for the defendant to produce the record ^ ; for a trial 
by proviso s / or to return a writ of cerlwrari in error ^ ; by the Jilaccr, 
to appear to a pone, or recordari &c. ; by the clerk of the papers, to re- 
turn the paper book ^ ; or, by the clerk of the errors, for better bail in 
error to certify the record *, or assign errors K All master's rules, in 
the King’s Bench, are entered with the clerk of the rules, and expire in 
Jinir days after service. In the Common Pleas, all rules arc given by the By proihonota- 
secondaries, except rules to appear in scire facias, which are given by the 
prothonotarics ; rules to appear and declare in replevin, and to bring in 
the body, which arc given by \\\e JUacers^^ ; and rules for better bail in 
error, or to certify the lecord, which are given by the clerk of the errors®. 

Common rules entered, on a prmcipe, with the clerk of the rules in the Enterca, on ’ 
King's Bench, arc to plead, in ordinary cases p, or avow, in replevin^; or r l(^k ^of h, 

for judgment on jmieas or inquisitions ®, or in scire facias ^ In the 
Common Picas, the rules so entered, with the secondaries, are to declare riL‘sl*\rrc!"p!' 
(except in replevin,) to plead \ reply y, rejoin, surrejoin, rebut, surrebut, 
or join in demurrer ; to avow, or plead in bar, in replevin : and for affor-> t * 
nics and officers of the court to appear ami plead to bills filed against 
them These rules are not served on the oj)posite party ; but, in the Service of. 


® Sty. Pr. 57o. Ed. 1707. 

*> Append. Ghap. XLV. § 54-. 

Po.stt Chap. XXVIir. Append. Cliap. 

XX vm. § i. 

^ rost, Chap. XXIX. 

® Post, Chap. XXX. Appi iid. Chap. 
XXX. 5 10. 
f Posu Chap. XXXII. 

® Post, Chap. XXX I II. Append. Chap. 
XXXIIL § 13. 

Post, Chap. XLIV, Append. Chap. 
XLIV. § 07. 

1 Ante, 416, 17. 

\Post, Chap. X5tX. Append. Chap. 
XXX. § 37. 

*yPost, Chap. XLIV. Append. C$ap. 
XtlV. § 20. 39. 46. 

”* Post. Chap. XLIII. • ' 

" Ante, 60. 310. 416, 17. It should be re- 


membered, however, tliat the ruh* U) bring in 
the body, though given in the fust instance 
by the JUaccr, who issued the j)rocess, is 
aftLTAvards drawn nj> by the secondaries, and 
serVed. 

° Post, Chap. XLIV. Append. Cliap. 
XLIV. § 29. 39. 

^ Ante, 473, &e. 

** Ante, 418. 

^ Post, CJ^ip. XXXVllI. 

*P.«t, XXII. XXXVIIL Ap. 
pend. Chap, XXIl. § 70, 

* Post, Chap, iXltal. Append. Chaj% 

Xyil.§128. ^ \ 

“ Ante, 458. 

* Ante, 474. 

y Post, C||^<^XXVIII. 

^ Ante, 323. 

i 2 



Side-bar rule 
in K. 15. 


In c. r. 


484 


OP MOTIONS AN» 

Cmmm Pleas, a dmand in writing must be made, before judj^ent can 
be signed for rion-compUance with them. 

Side^bar rules, in the King's Bench, are for the sheriff to return the 
writ*, or bring in the body^; for the marshal to acknowledge the de- 
fendant in his custody ® ; for time, or further time, to declare ^ ; to dis- 
continue the action, upon payment of costs ® ; to be present at taxing 
costs/; or for a scire facias to revive a judgment above sev^i, and under 
tm years old s. In the Common Picas, side^bar or treasury rules are, in 
addition to those enumerated in the King’s Bench, to take a bill against 
an attorney off the hlc ; to bring money into court, if under ytVe pounds ^ ; 
to enter the issue ^ ; fi>r costs, for not proceeding to trial or inquiry, pur- 
suant to notice*' ; for leave to enter up judgment on a warrant of attorney, 
above owe and under ien years old * ; to return a writ of false judgment 
or assign errors thereon ; and the common consent rule in ejeclmeni 
Side-bar or treasury rules may be had as a matter of Course, by applying 
for th(‘iii Ml the olhci of tlie clerk of the rules in the King's Bench, or se- 
condai c m tlit: Coininoii Pleas. The last day of term is said not to be 
a day for side-bar rules in the forincr court ; but if the party was entitled 
to such a rule before, he may take it out on the last day of term, or in 
vacation, dated as of the last day but one. A rule, ho\vcver, calling on 
the sh(Jritf to return a writ, issued in vacation, though tested in term time, 
is irregular ; and an attachment grounded upon it will be set aside by the 
court on motion 

Common rules drawn up by the clerk of the rules in the King’s Bench, 

on producing a motion paper signed by counsel, are to declare peremp- 

turr, bv «morily, after several rules for time to declare i’ ; for the master, in vacaliotty 
rules, m K. 1$. ^ . . , , . , mi r i 

to compute princij)al and nitcrcst on bills of exchange, or promissory 

notes % &c. ; to have a good jury, on the execution of an inquiry ^ ; to 
change the venue or bring it back on the common undertaking ' ; to 
bring niojsey into court® ; to plead several matters h or make several avow- 
ries or cognizances ^ ; for the defendant to abide by liis plea " ; for a cofi- 


How obtained. 


On last d:iy of 
tenu. 

In vacation. 


Common rule 
drawn up on 
counsel's siym 


* Jntc, 306, 7. 

^ Jnlet 309, 10. 

" Ante, 363, 4.. 

Ante, 423, 4. 

Post, Chap. XXVm. Append. Chap. 
XXVIJI. §7,8. 

f Chap. XL. Append, Chap. XL. 

§ G. 

^ 48i>. ( m .) Qiiap. XLIIT, Append. 

Chap, XLlU.SiJ?). 

Post, Chap. x;xy.. 

" Pbst, Chap. XXX. Append. Chip. 
XXX. S 42. 

k Po#, Chap. XXXIIL ' ^ 

6, (y.) Chap. XXL 


Post, Chap. XLIV, Append. Chap. 
XLTV. § 152. 1.53. 

" Append. Chap. XL VI. § 64, &c. 

° 1 llurnf. & East, 552. 

^ Ante, 424. 

** Post, Chap. XXTL 
' Post, Ciuip. XXIV, Append. Chap, 

XXIV. § 2, 3, 4. 

• Post, Chap, XXV. Append. Chap. 

XXV. §1. 

" Post, Ch^. XXVIT. Append. Clwjj. 
XXVII. § 11. 

ii. § 14. 7'his rule, however, is u^e- 
cefisary# in the Common Pleas. Post, Chap. 

xtviL 
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OF MOTIONS AND RULES^ &C. 

iiUuin on demurrer special verdict or writ of error ® ; for costs^ for 
not preceding to trial or inquiry, pursuant to notice ^ ; for a special jury 
or view rules by consent, as to examine witnesses upon interrogatories 
to refer causes to arbitration ^ or to enlarge the time for maldng an award * ; 
to make a judge's order or order of nisi prius \ a rule of court ; or fur 
a scire facias to revive a judgment, above ten and VLTficr Jfteen years old*". 
In tlie Common Pleas, coymmn rules drawn up by the secondaries, on pro- 
ducing a motion paper signed by a sorjeant, are for tlie prothonotaries, in 
vacation, to compute principal and .interest on bills of exchange, or ])ro- 
missory notes, &c.; for bringing money into court, if it exceed^yZi c pounds"; 
to plead several matters, in certain cases which will be mentioned in a sub- 
sequent chapter " ; for a conciVinm on demurrer r, special verdict or writ 
of error *■ ; or for a special jury Of these, as well as of the sule-hnr or 
treasury rules, copies should be duly served. 

All rules mpved in court, are denominated special rules ; and they are 
either ahsolnie in the first instanc(iS <>r <>jdy to shew cause. These 

rules may he considered, as they arise, and succeed one another, in tlie 
course of the suit. In the King’s Bench, special rules absolute in the 
first instance, are for a certiorari , to remove the record of a jiidgm(‘nt from 
an inferior court or transcript of a record from the courtvS in Wales, or 
counties palatine^ ; to enter up judgment in term time, on a warrant of 
attorney, above ten and under twcniij years old y ; for the coptjhM tenants 


Poatj Chap. XXXI. Append. Chap. 
XXXJ. § 1. 

POHI, Chap, XXXVII. 

'* Post, Chap. XIAV. 

" Post, Chap. XXXIir. Append. Cliap. 
XXXIII. § 12. 

Post, Chap. XXXIV, Append. Chap. 
XXXIV. § 94. 

^ Post, Chap. XXXV. Append. Chap. 
XXXV. § 30, 31. In the King’s Ucmli, 
the rule for a viev.' in Ircf^jmss, is drawn up 
on a motion paper signcil by eoimscl: but in 
other actions, it is moved for court ; and 
in some eases is only a rale ’j shew cause. 
In the Common Fleas, it is s.iid that a rule 
for a view is never granted, without an alfi- 
davit, in any case, except an action of waste. 
Barnes, 4-67. And for the form of the rule, 
see Append. Chap. XXXIV, § 3.3. 

* Post, Chap. XXXV. Append. Chap. 
XXXVk ‘§ 13, The rule for examining 
^'krtesses' upon interrogatories, which can 
. ^only be had by consent, is seldom moved for 
' ' Areotlyf buf is commonly incident to? and 
arises out of some other motion, as ter put off 
the trial, or for judgment as ii^ of non- 
suit, &c. 

** Post, Chap. XXX VI. Append. Chap, 


XXXVI. § 1. 

* Post, Chap. XXXVI. Append. Chap. 
XXXVI. § u. 

511. 

* Post, Chap. XXXVI. 

"* The rule for this purpose, we have seen, 
is sometimes only a sUtc-lxir or trc'isurj/ rule, 
as where the judgniciit is above seorn, and 
under ten years old. Ante, 4S4. If it be 
above trn and under fftmi years old, the 
rule, as stnuu! in the text, is absolute in the 
first instance, and may be drawn up on a 
motion paper signed by counsel ; but if the 
judgment be whose f if tveu years old, then' 
must be a rule to shew cause. Post, Chap, 
XLIll. 

" Post, Chap. XXV. Api^end. Cln.p. 
XXV. § 3. 

Post, Chap. XXVII. 

P Post, Chap. XXXI. 

" Pptf, Chap. 

^ p9^. Chap. XLIV; 

* Post, Chap. XlSfXlV. 

^ Append. Chap. XIX. § 13. 

« Id. 5 1 ^, 14 . 

* Ante, im, 9, S. 405, 6, 7. Post, Cliap. 
XLIV. Append. Chap. XVL § U. 

y 2W, Chap. XXI. Ill the King’s Bench 


T5v secondaries, 
inC. F. 


Scr\’ioc of. 


Si^ccial rules, ab- 
solute in first 
ituiaiice, in 
K. IJ. 
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In C. P. 


In bolh courts. 


When drawn up 
on judge’s order, 
in vacation. 


OF MOTIONS AKB Rmxm, 

a manor to inspect and take copies of court roils* ; for a mandamus, 
to estamine witnesses in India, on statute 13 Geo. 111. c. 63. § 44 or for 
the allowance of a writ of eiiror coram nobis In the Common Pleas^ 
they are for leave to enter up judgment on a warrant of attor|ieyj above 
ten and under twenty years old ^ ; to have a good jury, on the execution of 
an inquiry®; for judgment for the plaintiff, on ?iul tiel record^; for a 
view 8 ; to make a judge's order or order of nisi prius^, a rule of court ; 
or for a spire facias on a judgment, above ten and under twenty years old*^: 
and, in both courts, to increase issues on writs of distringas, agdnst per- 
sons having privilege of parliament * ; for a distringas, on the statute 7 & 
8 Geo. IV. c. 71* $ ^5. where the defendant cannot he personally served 
with a summons or attachment, by original “ / for the allowance of bail " ; 
for leave to compound penal actions ® ; for judgment on demurrer or 
writ of error ; that the verdict be entered for, or posiea delivered to the 
prevailing party, on a special verdict or special case ^ ; *pr for a suggestion 
on the nVcA judical ui’c act, to entitle tlie defendant to a judgment of 
nonsuit ^ And. after a rule of reference to the master or prothonotaries, 
either party may move for their report thereon. In some of the preceding 
cases, the rule ma;jr be drawn up on a judge’s order in vacation, on pro- 
ducing a motion paper signed by a counsel or serjeant ; as for the master 
or ])rothonotarics to compute principal and interest on bills of exchange, 
or promissory notes S &c. ; to bring money into court, change the venue, 
or plead several matters ; for a s])ccial jury, or view ; to have a good jury, 
on the execution of an inquiry ; or to make a submission to arbitration a 
rule of court 


* the lulc is absolute in til e fust instance, un- 
less the warrant of attorney he above firnilr/ 
years old, and then it is a rule nhi. J Cliit. 
Ilep. C .8. in nntis, 2 IJarn, & Cres. 655. 
4- Dowl. llvl. 5. S. (\ In the C’onnnou 
ricas, if tlu; warrant of attorney he above a 
V'ar old, leave to enter judgment may be 
given by a Mf/i’-bar or iremvr^ fule ; nn!i% 
‘IS-l. hut if tile warrant he above /m vcais 
old, the court must be moved for have* to 
enter judgnicut. If the warrant lie under 
twpiifi/ years old, the rule in that court is 
absolute in tlie first instance ; but if it tv 
above tyv /</// years old, il is a rule to shew 
cause. 11a. nes, 47. Cas. Tr. C. P. 14<i. and 
see Ajiiiend. Cliiip. XLITl. § 00. , 

^Post, Chap. XXm. If Uie.rulc be 
iiioved for on behalf (jf % ci^hold tenant, it 
is abscfiute in the first in the King’s 

Bench j ji Daruf. & Ka«t^ iUl. but otluir- 
wise it ruic nw\ 7 Diirnf. Sc Kast, 746. 
In the Common Plcot, it is always a rule to 
ta Blue. Rep. lOOlf. 
tChap. XXXV. Append. Chep. 


® Pos!, Chap. XLIV. Append. Chap. 
XTAV. § 22. 

“ Post, Chap. XXL 
* Foxit Chap. XXII. 

^ Posl, Cha]>. XXX I L Append. Chaj*. 
XXXIL § in, 14. 

« Ante, 185. (/) 

** PoSly 511. 


* 1\>SI, Chap. XXXVI. ‘ 

^ Post, Chap. XLIIl. Apiwrid. Cliap. 
XLIII. § 00. 

* AnU^ no, II. 119. 

Ante, 113, ike. 

" AnUy 276. Themo/iim is to justify bail; 
but the 7'idc is fur the allowaiK'C of it. 

** Post, Chap. XXL 
Poxt, Chap. XXXI. 

** Post, Chap. XLIV. ^ 

' J»os«, Chap. XXXVII. * 

* Ptisf, Chap. XL. 6 IhiT|f, & IJast, 501 . 1 

W- - ,4 

Aid. 217. And see stat. 5 
Geo. IVL c. lOO. § 8. for granting rules in 
mcalion, in the courts of Great Sessions in 



OF MOTIONS AND RULES, &C. 

Special rules nisi, or to shew cause^ are moved for, in both courts, on*' 
behalf of the plaintiff or dffendant On behalf of the plaintiff, they are, 
in the King’s Bencli, to discharge the rule. for a special jury®; or for a 
scire facias, to revive a judgment above f /lean years old**: In the Com- 
mon Pleas, for a scire facias to revive a judgment, above twenty years 
old ^ ; and, in both courts^ for the sale of issues, on a writ of distringas ^ ,* 
to amend the writ ®, or return ; tliat the money deposited with the sherilF, 
and paid into court, under statute 4M Geo. III. c. 40. § 2. may be paid 
over to the plaintiff^; to set aside a judgment of nonpros, for irregularity e ; 
for leave to enter up judgment on a warrant of attorney, above twenty 
years old ** ; to refer it to the master or prothonotaries, in term time, to 
compute principal and interest on bills of exchange,; or promissory notes *, 
&c. ; for the execution of a writ of inquiry before the chief justice S or 
a judge at nisi prius^ ; for the defendant to produce a deed in his pos- 
isession, and give n copy thereof to the plaintiff, when entitled to inspect 
it, in order that ho may declare thereon * ; or to produce the same before 
the Commissioners of the Stamp office, to be stamped or to the plaintiff s 
attorney, in order that he may ascertain the names of the witnesses, so as 
to suhpwna them ” ; to discharge the rule for changing the venue, for ir- 
regularity ® ; for a trial at bar or in an adjoining county ** ; to set aside 
a nonsuit, verdict, or inquisition, and have a new trial or inquiry to 
enter judgment for the plaintiff, no?i obstante t^erediefo * ; that the ])hiin- 
titf may be allowed his costs of suit, in an action on a judgment '* ; to en- 
ter up judgment, and take out execution, after verdict against one of se- 
veral defendants, where the rest have agreed to be bound by it ^ ; or to 
take out execution, pending a Avrit of error y. 

On behalf of the defendant, rules to shew cause are, in the King’s 
Bench, to consolidate actions ^ ; in the Coiinnon Pleas, to declare peremp- 


for a prlicjlar of ll,i? iilainliir.s do- 
inand, and dd’oiidanl’s sot oil', t'vo, 

* iW, Chap. XWIV. 

^ AfUc, 4H5. {m.) 

^ FoitrChap. XIAL 

Arite, 111. 

* Afiie, JSO. JGl. 

f Ante, 2^2Sy 9. 

* Ante, itiO. 

* ATite, 486, 6. (y.) Post, Chap. XXI. 

' Cha]). XXII. Append. Chap. 

xxn. § S2. 

® post. Chap. XXII. Append. Chap. 

X3gi. § 66. 

>2 Chit Eep. 229. 231, 1 Taunt. 390, 
and see 4 T^nt. 666. 1 Moore, 466. 9 
Taunt. 191. 2 Moore, 513. (a). S. C. 3 
Moore, 671. Brod. & Bing, S19. 5. C. 
but sec 6 Taunt. 283. 3^^ < I Marsh. 

610. S.C. 8 Taunt. 131. S lltfoore, 313, 


S.I'. 

CiK/ti-f V. Sloch, ]\I. .‘>6 Geo. IIT, K. B. 
4 Taunt. 157. 5 Rloore, 71. and see 1 Bing. 
161. 5 Bing. 292. 

" 2 ' Chit. Hep, 230. and see 2 Caroplj. 
95. 71. 

« 2\>si, Chap. XXIV. 

P Post, Chap. XXX HI. Append. Chap. 
XXXIII. § 1. 

** Post, Chap. XXXIII. 

" I'osl, Chap. XXXVIII. Append. Chap. 
XXXVIII. § I. 

* Post, Chap. XXII. 

^ Post, Chap. XXXVIII. 

** post, Chaj^ aiid see stat. 43 Geo. 
HI. <.46. §4, 

* Post, Chap. XLI. 

y Post, Chap. XLIV. 

» Post, ©hap. XXIV. Append. Oiap. 
XXIV. §8. 


m 

To shew cause, 
on behalf of 
plaiutifT, in K. B. 

In C. P. 


In both courts. 


On behalf of de- 
fendant, in K. B. 
In C. P. 



lii ct» Hmt&m ssea 

t 

ehatige th^ ; tt> plj^d sdimal in ^t|dn 

ca^s ^ ; or for the copyhold tenants of a inanor to inspect m& take copies 
In both ( ouris, of coutt rolls * ; add, iti bot||^oaTts> they Ore to reverse an ontlawry ^ i 
to quash the writ^; to ^ct ^nde proceedings for irregularity in^the pro^ 
ccss or notice to appear or in the delivery, filing, or notice df dmata- 
tion S or notice of trial or inquiry ^ ; and, if the defendant be irt ettstody, 
to discharge him on filing common bail, or entering a con^oit^tippearance ; 
or, if he lias given bail to the sheriff, that the bail bond nuij^^be delivered 
up to be cancelled * ; that the money deposited with the sheriff, and paid 
into court, under the statute 4S Geo. III. c. 46. § 2. may be repaid to the 
defendant, or his bail, on putting in and perfecting bail to the action ^ ; 
to set proceedings on the bail boiuP, or against the sheriff, for ir- 
regularity or to tliom upon terms “ ; for time to plead, under spe- 
cial circumstances ® ; to siat/ proceedings, where the debt sued for appears 
to be under forty sliiilings P, or the actioii is brought cm conducted on Inid 
or defect' ^ gronJidsi', contniry to good faiths, or without proper autho- 
rity P; or iLat they may be stayed, pending a writ of errors, until secu- 
rity be given for payment of costs or tli(|^costs are paid of a former ac- 
tion for the same (»Jisc p ; to set aside an interlocutory judgment, for ir- 
regularity ; or, if regular, on an affidavit of merits *1 ,* to strike out su- 
perfluous or T^nccessary counts ^ ; to withdraw the general issue, and 
plead it de notm, with a notice of set off®, or upon bringing money into 
court®; to add or withdraw special pleas*; to amend the pleadings”; 
fx)r judgment as in case of a nonsuit ; to put off a trial, for the absence 
of a material witness^, or consent to his being examined on interro- 
gatories in the Common Pleas, to a commission for that purpose* ; 
to set asifk a verdict or inquisition, and that there may be a new trial t or 


* j^nk, 421. 

^ Post, Chap. XXIV, Apiwml, Cliap. 
XXIV. § 5. 

® Postj Cliap. XXVII. Api^end. Chi.p. 
XXVII. § k 
AntCf 486. (rt.) 

® AntCt 138, &c. 

^ AtUe, 161. 167. 

* Ante, 160, 61. Posi, Chap. XX, 

*» Ante, 167. ^ 

* Post, Chap. XX. 

Ante, 227, 8. 

^ Ante, SOI, 2. 

Ante, 316, 17. 

* Id, dM , , And note, one iriotion may be 
ijnado in the ori^?uU action, to slay all the 
jptoceeding^n the bail b^4 given in' that 

one rule in case seems to 
be j^tcklen v. Pro^, Sanie v. Tay- 

and Sfatne v. JStrieff, H, 37 Geo. III. 
K.,^ 3 B08. 8t PuJ. 418. Ci P. atwl sec 


Ante, 469, 70. 

P Post, Chap. XX. 

^ Post, Chap. XXII, 

" Post, Chap. XXIV. 

* Post, Chap. XXVII. In these and the 
two following cases, though an ap|i4icatiou 
may, under special circumstances, '^be made 
to the court,* yet it is more usual to proceed 
by Eutnmoiis and order, before a judge. 

‘ Post, Chap. XXVII. ’ ' i, > 

“ iVtf/,,,\j(.Chap. XXIX, Append. Chap. 
XXIX. § 11, 12. 

^ Post, Chap. XXXIIL Append. Chap. 
XXXITI.S 18. 
y PoM, Chap. XXXIIL ^ 

* Ante, 485. (g.) 

Append. Chap. XXXV. § 12^ ll:^ 

* Post, Chap. XXXV.^ppepd. Chap. 

xxxv^f 16 . ^ 

+ J'o»,’«^p.XXXYnL Aj^iCliaj). 
XXXVm. § 2, S. 
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inquiry^ or (after a point reserved,) that a nonsuit may be entered *; in 
arrest of judgment ^ ; for the plaintiff to bring the jpos^ea into court, and 
hie the plea roll, so that the defendant may ^ter a suggestion, to entitle 
him to costs, on the court of conscience acts ^ j for a suggestion, after non- 
suit verdict, to entitle him to double or treble costs**, &c. ; that he may 
be allowed his costs of suit, where the plaintiff dpesmot recover the sum for 
which he \yas air^ted, and had not any reasonable cause for arresting him 
to tliat dmount for the discliairgc of an insolvent^ debtor, under the statute 
48 Geo. III. c. 123^; or to set aside an execution for irregularity, and dis- 
charge the defendant out of custody, or restore to him the money levied^. 

The defendant also, as well as the plaintiff, xnay move for leave to in- For either party, 
spcct and take copies of books, &c. or^have them produced at the trial 
for a trial at bar *, or in an adjoining county ** ; to set aside an award *, or 
judge’s order “ ; for a repleadcr ", or venire facias de notoo " ,* for the mas- 
ter or prothonotarjjes to review their taxation**; or to enter up judgment, 
nunc pro tunc p. 

There arc some motions and rules peculiar to the action of ejectment ; Motions and 
such as, on behalf of the lessor of the plaintiff before appearance, for judg- cjectmwiu 
ment against the casual ejector**, in ordinary cases ; or, in the King’s Bench, 

^ against the real ejector, on a vacant possession ; or, wlien the tenant cannot 
Ixj met with, that service of the declaration on a relation or servant, may 
be deemed good service ' ; or, when a landlord proceeds ou the statute 1 Geo. 

IV. c. 87- that the tenant may give such undertaking, and enter into such 
r^gnizance, as are required by that statute * : after appearance, and be- 
fore trial, they arc to set aside a release by the nominal plaintiff, or his 
lessor, or a retraxit and cognovit by the tenant ; or for a trial at bar : and, 
after trials for leave to take out execution against the casual ejector, when 
the landlord has been made defendant, and failed at the trial ; for ah at- 
tachment against the defendant, in the King’s Bench and Common Pleas S 
or suhpeena in the Exchequer ", for non-payment of costs on the consent 
rule, after a nonsuit, for not confessing lease entry and ouster ; or for an 
attachment, for opposing the execution of the writ of possession, &c. On 
bchidf of the tenant, &c. before appearance, they arc to set aside a judg- 
ment against the casual ejector for irregularity, or, when regular, upon an 

* Po&U Chap. XXXVIIL Append, Chap. * Post, Chap. XXXIII. 

XXXVIII. § % 3. » Post, Chap. XXXVI. 

» Post, Chap. XXXVIII. Append, Chap. Post, 611. 

XXXVIII. § 4, 5. " Post, Chap. XXXVIII. 

* pMt, Cha|), XL. Append. Chap. XL. ** Post, Cliap. XXXIX. 

§ 8. and see 8 East, £28. ^ Post, Chap. XL. 
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Not necessarily 
connected with 
any suit 


Buies, not re- 
cords. 


Bvulence of. 


Off 9IIW10MS &e. 

'^^aierits, andipayntent c^cocto; tbe common consent rule^ j foe 
tbe ktodlord to be adtoitted to,defend> with or without the tenant ; or for 
a tenant in cozmnan, joint teQant> or coparcener^ to confess lease, and entry, 
and also ouster of the nominal plaintiff, in case an actual ouster of the plain- 
tiff’s lessor, by the defendant, shall be proved at the trial, but 
wise ® : after appearance^ and before trial, they are to consolidate eject- 
inent»; to stay proceedings against the defendant, until seo|prity be given 
for the payment of costs ; or until the costs are paid of a former eject- 
ment ; to stay execution, pending error ; or to stay proceedings, on payment 
of rent, &c. on statute 4 Geo. II. c. 28.® ; or on payment of mortgage money, 
&h. on statute 7 Geo. II. c, 20. § 1.^: and, after iriaU for an attachment 
against the lessor of the plaintiff, in tlie King's Bench or Common Pleas «, 
or subpoena in the Exchequer for non-payment of costs on the consent 
rule, where the plaintiff is nonsuited upon the merits, or therie is a verdict 
for the defendant ; or for restoring the poi;sessioii of premises, improperly 
delivertni the lessor of the plaintiff, under the writ of possession, &c. 
These iJtdi .us and rules will be treated of, in the order in which they occur, 
in the last chapter of the present work. 

There are other motions and rules, not necessarily connected with any 
suit ; such as to set aside an annuity, and deliver up the securities to be 
cancelled, &c. ; to strike an attorney off the roll, for misconduct or, at his 
own inst^ce, when there is no complaint against him ^ ; to rc-admit an 
attorney, who has neglected to take out his certificate for more than a year, 
on payment of the arrears of stamp duty &c. ; or to make a submissjpn 
to arbitration, by bond or agreement, u rule of court The rule for strik- 
ing an attorney off, the roll at his own instance, or for making a submission 
to arbitration a rule of court, is drawn up on the signature of counsel, in 
the King's Bench ; but, in the Common Pleas, it is moved for in court, 
and absolute in the first instaneqf : In the other cases, the rule is only to 
slicw cause. 

Kules, it has been said, are not reemds; but only rememhrancesy not 
ezdered on the rolls of the court A rule or brder drawn up by an officer 
of a court of justice, and purporting to be the rule or order of the qourt, is 
so considered, until amended or set aside And if a rule of court be pro- 
duced under the hand of the proper officer, there is no need to prove it to 
he a true copy, because it is as an original But the allegations in a rule 
of court# do not prove the facts alleged 
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OF MWtOKS yilfll 1(01^1^ 

A motion is sometimes preceded by a notice*;' aiid is in getiernl aceom* 
panied with an affidavit, or cffidavits, of the facts xtecessary to support it ^ 
^ Jn the King's Bench, notice of motion is necessary in the^case of an inform- 
ation, or to quash a conviction®. And in other cases, though seldom 
it is frequently given, in order that the rule nisi may operate as 
a Stay of proceedings ; or to save time and expense, by afTordihg the ad- 
verse party opportunity of shewing cause in the first instance, or by 
inducing' the court to disallow the costs of proceedings had after notice, 
and before the motion. The statute 14 Geo. II. c. 17* § 1- requires notice of 
motion for judgment as in case of a nonsuit ; but, in the King's Bench, 
the rule to shew cause is considered a sufficient notice of itself*' ; though 
it is otherwise in the Common PUms ® : And, in the latter court, a rule 
nisi is no stay of proceedings, unless notice of motion l>c given, and an affi- 
davit thereof filed, except in the case of rules for new trials, or in arrest of 
judgment. In the Exchequer, when a party gives notice of an intended 
motion, and no one appears on the appointed day to make it, the court will 
not give the otlier party, who has attended for the purpose of opposing it, 
the costs of his attendance, if one notice only has been given ^ Such at- 
tendances, however, have been taken into consideration, when motions, o£ 
W'hicli several notices had been given, have In^eii at length brought on ; and 
the court have, in certain cases, after the motions have been disposed of, 
exercised a discretionary power, in giving directions respecting the costs ^ 

Affidavits arc in general sworn in coin't, or before a Judge or baron of 
the court, where the action is brought ; or before a com^msshner autho- 
rized to take affidavits, by virtue of the statute 29 Car, IJ. c. 5. » ; or, if 
made for the piirjwsc of holding the defendant to special bail, they may 
])e s^'orn before the officer who issues the process, or his deputy ^ ; or, to 
l)rovc the service of common j)rocess, before the clerk of the common bails, 
or filacer, by the statute 12 Geo. I. c. And, by a late rule of the 
court of King's Bench'*, it is ordered, that ** no commission for taking affi- 
davits in that court shall he issued to any person practising as a convey- 
ancer, unless such person be also an attorney or solicitor of one of the 
courts at Westminster ; and that no such commissaoii shall issue, without 
ail affidavit, inade by the person intended to be named therein, that he is 
not, and doth not intend to become a practising conveyancer, or that he is 
an attorney or solicitor, duly enrolled in one of the said courts, and hath 
taken out his certificate for the current year ” : Which rule was ejttended, 
by a subsequent one to attornies and solicitors duly enrolled and prac- 
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counties palotine d Chester, Lancast^, ov Durham^ 

Affitlsvits may be considered Mdth reference to their title, contents, Ju^ 
rat, stamps and filing. See . : The title also may be considei^d, as it respects 
the court, or tlie names of the parties. All affidavits sliould regularly be 
entitled in the court where they are made, or intended to be used $ and in 
the King’s Bench, we have seen % if they be not so entitled, ^but only sub- 
S^ibed with the words, “ By the Covri " at the bottom of the jnral, they 
ai^ not sufficient to entitle the party to read them ; nor can they be read, 
if ^rworn before a emnmissi^ner, without stating liim to be a commissioner 
^ this court, unless they are sb entitled And, in the Common Pleas, a 
rule nisi was discharged, because the affidavit on which it was obtained, 
was not entitled in any court, altliough it appeared from \)xe jurat, that it 
was sworn before one of the Judges of this court But affidavits sworn 
before a judge of the court of King’s Bench, though not entitled therein, 
I9^y it Hceins be read : And, in the Common Pleas, an affidavit entitled 
In the Connaon Place,** has been deemed sufficient 
When a cause is depending in either court, the affidavits should regu- 
larly be entitled witli the Christian and surnames of all the parties and 
the character in which they sue, or are sueds; which must also be inserted 
in the title of affidavits, produced to sliew cause against any rule ^ : And 
an ambiguity in the title, such as styling tlic plaintiff assignee,” without 
sayifig of whom, or giving any further explanation, is fatal K But where 
common process is sued out against A. and several other defendants, in tixe 
Common Pleas, if the latter be imt brought into court, the affidavit to set 
aside the proceedings may be entitled in a cause between the plaintiff and 
A. only^ ; And in an action not bailable, against two, one defendant may, 
before declaration, well entitle his affidavits in a cause of A. against B. 
who is sued wijth C K ’ When no cause is depending, as in the case of 
affidavits to hold to bail, it is a rule in the King’s Bench, that such affida- 
vitj? be not entitled in any cause, nor read if filed ; And in the Common 
Pleasj we have seen ”, if an affidsivit to hold to bail be entitled in a cause, 
it is bad; and the defendant may be discharged, on entering a common 
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oppelEirands. The affidavits on a motibfi for leaveio a driiai^ 
ation, in the King's Bench, ought not to be entitled ; ahd if they are, 
cannot be read: The affidavits produced on shewing cause may*, dr'may 
not **, be cntitlM: but all affidavits made after the rule is absolute, must 
be entitled So, where a submission to an award is made a rule of court 
under the statute, there being no action, the affidavits on which to apply 
for an attachment, for disobeying the award, need not be entitled in any 
cause ; but the affidavits in answer must •*. In entering up judgment on 
an old warrant of attorney, the affidavit may be properly entitled in a 
cause : And, in moving to stay proceedings on a bail bond, the affidavit 
on which the motion is made, is to be entitled in the original action, and 
not in the actions against the bail Motions and affidavits for attach- 
ments in civil suits are, wc have seen in the King's Bench, proceedings 
on the pha side of the court, until the attachments are granted, and are to 
be entitled with the names of the parties ** ; but as soon as the attachments 
are granted, the proceedings are on the crown side, and from that time the 
king is to be named as the prosecutor : And motions and affidavits for at- 
tachments arc entitle'd in like manner, in the Common Pleas *, and Ex- 
chequer. On moving for a rule nisi for a certiorari, it is, we have seen \ 
irregular to entitle the affidavits in any cause ; and if they are entitled, 
they cannot be read *. 

In point of form, affidavits begin with stating the names, and places of Form of. 
abode, of the persons by whom they arc made: And, in the thing's Bench, 
it is a rule"*, that the addition of every person making the affidavit, 
should be inserted therein;” but there is no such rule. in the Common 
Picas : and, in the latter court, it is not necessary that an affidavit, made 
by tlic defendant in the cause, stating his name and place of abode, tmd 
styling him defendant, should also contain the addition of his degree The 
affidavits should contain a full statement of the circumstances necessary to 
support the application ^ ; and the rather, as it is a rule not to receive Supplementary, 
supplementary affidavits, on shewing cause, without leave of the court p : 

But there is said to be a diversity between affidavits which contain new 

matter, and such js tend only to confirm -what was alleged and sworn when 

the rule was made ; in the Iqtter case, it seems they may be read, but not 

in the former % Clerical errors, and mistakes in spelling, are not consi- Clerical errors, 

dered a sufficient ground for rejecting an affidavit, when the meaning is n**«*a*fea in. 
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By the general practice of all the courts, affidavits siVorn before the at- 
torney or solicitor in the cause, cannot be read ®. And this {iractice extends 
to affidavits taken before attomics, as commissioners, in cauWs wherein 
they are cmioerned for the parties on whose behalf such affidavits are made; 
except where they are made for the purpose of holding the defendant to 
special bail or entering an appearance in the Common Pleas ^ : and that 
court will discharge, with costs, a rule obtained by a party on affidavits, 
which are sworn before his own attorney in the cause ^ It is also a rule 
in the Common Pleas 6, that “ when'^the acknowledgments of any person 
or persons levying fines, or suffering recoveries, shall be taken before com- 
missioners, one at least of the commissioners for taking the acknowledg- 
ment of any party to such fine or recovery, shall be a person who is not 
o^cerned as the attorney solicitor or ageiit, or clerk to the attorney soli- 
citor oi" u/rent. ef Huy party thereto ; and that in the affidavit to be made 
of th^j due ♦rtking of such acknowledgment, it shiill be deposed, in addition 
to the facts now n^quired, by the rules of the court, to be included in such 
affidavit, that one at least of the commissioners taking such acknowledg- 
ment, is not the attorney solicitor or agent, or clerk to the attorney soli- 
citor or agent, of any of the parties to the fine or recover}', for taking the 
acknowledgment to which the commission, under which he has acted, has 
been issued ; and the name and residence of such commissioner shall be 
stated in such affidavit/' But the rule which prohibits the swearing of 
affidavits before the attorney or solicitor in the cause, does not extend to 
the attorney’s clerk ; and therefore an affidavit may be taken before a clerk 
of the attorney in the cause, if such clerk be empowered to take affida- 
vits So, in the Common Pleas, if tlie agent in town be the attorney on 
record, it is no objection to an affidavit of the party, that it is sworn before 
hi| own attorney in the country K 

The jurat of affidavits should state where, when, and before whom they 
are sworn ^ : as that they are sworn in court, when there made ; or, if the 
court be not mentioned at the fop of the affidavit, “ in the court of King’s 
Bench, Common Pleas, or Exchequer, at WestminHer Hall ^ ; ” or, if made 
before a judge or baron, that they are sworn at his chambers, or house, 
describing the situation*"; or, if made before a commissioner, at the place 
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wkere be^mides »5 adding, m eaeli ease, j^ie day aiid> 

if sworn in court, subscribing these words, By the Court ®; ** or, if sworn 
before a judge, baron, or commissioner^ his name** ; and, if the court be not 
mentioned at the top of the affidavit , sworn before a commissioner, that he 
is a cotmmisi^oiier of the court of King’s Bench ®, &c. In the King's, Bench made by 
and Exchequer, it is a rule, that “ where an affidavit is made before a com- **^**^™^*^ person, 
missioner, by a person who from his signature appears to be illiterate, the 
commissioner taking the affidavit shall certify, or state in the jurat, that 
it was read in his presence, to the party making the same, who seemed per- 
fectly to understand it, and wrote his signature in the presence of the com- 
missioner It is also a rule in theSe courts, that ‘‘ upon every affidavit By two or more 
sworn in court, or before any judge or commissioner thereof, and made by 
two or more deponents, the names of the several persons making such affi- 
davit, shall be written in the jural 8 ; and that no affidavit be read or made interlineation or 
use of, in any matter depending in either of these courts, in the jurat of aiimml 
which there shall be any interlineation or erasure The same practice 
obtains in the court of Common Pleas. And, in that court, if the month Amenilnicnt of, 
be omitted in the jural of the affidavit, it is defective, and cannot be 
amended*. In the Exchequer, it must appear by the jural of every affida- In Excliequer. 
vit, that it has been sworn by all the deponents ^ ; but it is not necessary, 
as in the other courts, that they should be severally named in the jural, as 
having Ixien sworn *. When an affidavit is made by a foreigner, in the When made by 
English language, an iutcrpret<‘r must be sworn, by the officer taking the 
affidavit, to interj)rct it truly ; and the jurat should state that the inter- 
preter was so sworn, and did so interpret the affidavit : But it*is not ne- 
cessary that any affidavit should be made by the interpreter, or the officer 
taking the affidavit : It is sufficient that the latter certifies by the jurat, 
that the above steps were taken So, in the case of an affidavit made By marksman, 
by a marksman, it is sufficient that the officer making the jurat, certifies 
that it was read over to^ and seemed to be understood by the deponent, 
without any separate affidavit of that fact. But if the affidavit by the In foreign 
party he made in a foreign language, there must it seems be another affi- 
davit, by an interpreter, to verify a translation of the affidavit of the party. 

When there is a defect in the jurat of an affidavit, on which a motion is Defect m jurat. 
made, it ciinnot be used, nor will time be given, except in cases of bail”. 

But though the omission of the form directed to be inserted in the jurat Effect of, on in- 
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ruld hftvcs not been complied frith, yet idatt pef|0% may be 

assigned upon it • : And on an indictment for pOrjuryy in an answer to a 
bill in Chancery, it ^as bolden, that the recital in the Jurat, of the place 
wJmre the answer purported to be sworn, was sufficient evidence that the 
was administered at the place named ^ 

By the general stamp acts*; every affidavit, to be filed read or used 
^ ahy of thO courtsiof law or equity at Westminster^ or of the Great Ses- 
sions in Wales, or of the counties pUatine of Chester, Lancaster, ^d 
Durham, or before any judge or master, or other officer of any of the said 
courts, &c. and the copy of every siich affidavit, was formerly subject to 
the stamp duty of half a .crown.” In the construction of these acts it was 
holdcn, that an affidavit made in thp same cause, and relating to the same 
subject matter, only required one stamp, though it were made by several 
persons : And. in the King's Bench, an iiffidavit with a single stamp, was 
dd^ed K<‘fficient to found several rules, on a quo warranto prosecution 
But in gcr' ral, an affidavit that related to several causes, must have had 
as m^uy stamps as there were cases to which it applied®: And, in the 
Common Pleas, where the affidavits in four causes were each of them en- 
titled in all the four, but there was only one stamp on each affidavit, and 
an objection was taken on this account, the court held the objection fiital ; 
but allowed the counsel to amend, by striking out three of the names, and 
reswearing the affidavits in the fourth cause, which made them good affida- 
vits in that cause In like manner, twi> separate affidavits required sepa- 
rate stamps, though they were contained on the same paper R. And, on 
shewing cause against a rule which had been previously before a judge at 
chambers, the same affidavits could not be useeb unless they had been rc« 
stamped \ The stamp duty, however, on affidavits, and copies thereof, was 
abolished by the statute 5 Geo. IV. c. 41 . 

The affidavit should be made before the rule is moved for *, and produced 
in court at the time of making the motion K The party therefore moving 
for a rule cannot, udthout withdrawing his motion and moving it again, 
make use of affidavits aftei* he obtained his rule nisi K But though 
affidavits have been used, and a motion made thereon, they may be again 
Filing, in K, referred to, in support of a fresh motion When an affidavit made in 
town has been \ised, but not lieforc, it should be fled with the clerk of the 
rules m the King's Bench, in order that it may be given in evidence, if 
npeessary, on an indictment fur perjury But country affidavits must be 
filed sooner:' it being provided by the statute 29 Car, If.' e. 5. that all 
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befin:? die .^ccmunieeidiien a|ipelni^. thal 

abali be Aed iii tlie pro|^^j^€e of die court where the action or matter is 
depending^ and then r^: ” And }l^ is necessary, in the King’s Bench*, 
thaj ^'all such alffidavits be brought to the clerk of the rules of this ^i^urt, 
to be filed, in such convenient titne that copies of them may be duly 
and delivered to the party filing the same.” In the Common ]Pleas> it la a* In C. P. 
rule, that ** the secondaries shall not file any alfidavits, taken liefore any 
person that is not commissioned to take the same ; and that no affidavit be 
read in court, before the same is filed Affidavits of the execution of 
articles^ of clerkship, and service under them, are filed with the chief a/erk, 
or his deputy, in the King’s Bench, ^ clerk of the warrants^ in the Com- 
mon Pleas affidavits to hold to bail, with the officer who issues the^pro- 
cess, or his deputy ; affidavits of the service of process, with the clerk of 
the c(mimon bails, or filacer^; afli davits of the truth of pleas in ahatemont, 
with the clerk of the paper Sy or proihonolarics ; and affidavits of increased,^, 
costs, with the mauler , or proUumotary who taxes them. And when an 
affidavit has been read and filed, it becomes a record of the court, and 
cannot be taken off the file 8. In the Exchequer, it is a rule that all I» Kxdioffucr. 
affidavits, to be used on any spedal appliciition to tlic court, be filed ojie 
clear day before the application is made ; and that where a notice of mo- 
tion is necessary to be given, the filing of any affidavit, in support of the 
application, be also mentioned at the foot of the notice, to enable the oppo- 
site parties to obtain a copy therefrom ^ ” But this rule does not extend 
to the filing of affidavits of mere service of notice of motion \ It is also a Must br a\a- 
rulc, in the Exchequer, that no office copy of any affidavit filed in this signed. 
court, be received and read, unless sucli office copy shall have been previ- 
ously examined, and signed by the attorneyl^r derk in court making the 
same, or his accredited agent K'’ 

In the King's Bench, an attachm^ait ffor non-payment of costs, and' Wliat may, or 
iigainst the sheriff for not returning the writ, or bringing in the body, may movt”i^on *Lt 
be moved for the last day of term K And wliere the rule to return the 
writ expires on the last day of term, the sheriff is attachable in the King’s 
Bench, at the rising of the court on that day, if no return be made Ijefore ; 
and the rule for the attachment is regular, though he make his return on 
a subsequent day in vacation, before he is actually served with the rule, 
and though, immediately after such, service, he tender .the sum levied, de- 
ducting liis poundage h And the court, we have seen will permit insol- 
vents to be brought into court on ^thc last day of term, when the notices 
expire too late for the last appointed day. But the master’s report cannot 
be moved for on that day, without previous leave of the court, except in 
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extraordinary^ eases, and upon personal service of the notice^ : And a mo^ 
tion for a nilti to answer the matters of an affidavit cannot bo made^ or 
discussed S on the last day of term, or^ny motion, which would operate as 
a stay of proceeding's unless it appear to the court that, under tlie cir- 
cumstances, it ctadd not have been made earlier ®. So, the courts will not,, 
on the last day of term, hear a motion for a rule riin for an attachment 
or to set aside an award e ; nor can counsel be heard on that day, to shew 
cause against the latter rule, but the same must be enlarged, and made a 
pereiuptory for the next ensuing terra \ 

Sule-bar rules, The lost day of term is said ii\tt to be a day for side^har rulcSj, in the 
in K. B. King s Bench ; though it seems to 1)^ otherwise in the Common Pleas : 

and, in the King's Bench, if the party was entitled to such a rule before, 
he may take it out on the last day of term, dated as of the preceding day 
For prohibition. A prohibition is not in general graiitable the last day of term : but a ruh^ 
may be obtained on motion, to stay proceedings till the ensuing term ^ ; 
and in orx Instanrii it w:«s granted on motion the last day of term, leave 
CriininiQ inform- liaviiig been 'I the day before, to move it thenh A rule nisi for a 

*^^^*’'** criminal information against a magistrate, fiir misconduct in the execuiioii 

of his otiice, ought in general to be moved for within tlie ^firsi term after 
the supposed offence ; and it may he granted at the end of a term, against 
a magistrate for mal-practices during the term : or, where no assizes 
have intervened, it may be moved for in the second term " : though it can- 
not be moved for so late in that term, as to preclude the magistrate from 
the opportunity of Shewing cause against it the same term 
In C. ?. In the Common PleiiS, we have seonP, that upon writs of distringas ^ 

returnable the last day of term, the plaintiff miglit formerly have mewed, 
at the rising of the court, to increase issues on the alias or planes dis-^ 
iringas, to be issued in case of non-appearance, on the following day ; or 
for a sale of the issues, to pay the costs of the writs ; or, when a rule to 
bring in the body expired on the last day of term, for an attachment for 
not bringing it in, to be issued on the following day, providc»d bail should 
3K>t then be pei’fected, or the defendant rendered in their discharge. But 
in that court, no mot ion for an attachment can be made on the last day of 
t?erin, except for ubii-paymeiit of costs on tlie protlionotary's allocatur j or 
' against the sheriffs, for not returning the writ or bringing in the body ; 
no^^ can a motion be made on that day„ for a rule nisi to change the venue,, 
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unless the decbriition was delivered so late in theterm^ that the defendant 
had not an opportunity of making it earlier So, that cotirt will not en- 
tertain a motion, on the last day of term, for the amendment of fines or 
recoveries, or any of the proceedings therein or on any subject relating 
thereto ^ ; nor will they set aside judgment, if the defendiuit could have 
applied sooner ; nor a motion in arrest of judgment, without previous 
notice®: And Mr. Justice Tfvisden nacd to cite the year book of JCdwo 
IV. and say, they were to hear no law the last day of term In the Ex- 
chequer, the court will not, on the last day of term, grant a rule to shew 
cause, why interlocutory judgment should not be set aside, on payment of 
costs, unless it be clearly shewn, by affidavit, that the plaintiff has lost an 
opportunity of proceeding to trial s : And that court will not hear an ar- 
gument on demurrer, on the last day of term K 

When a rule nui is moved for, the party called upon may either shew 
cause against it in the first instance, or on a subsequent day. In the for- 
mer case, the counsel W'ho applied for the rule has a right to reply in sup- 
port of it * ; In the latter, the rule to shew cause is drawn up for a par- 
ticular day in term, ap])ointed by the clerk of the rules in the King’s 
Ilencli, or secondaries in the Common Pleas, according to the place where 
the transaction appcjirs to have happened, upon the face of tlic affidavits 
on which the rule was obtained, and so as to allow the party ciillcd upon 
sufficient time to answer the application: If in town, the rule in tlie 
King’s Bench is usually drawn up for the fmtrih day, exclusive of the 
day of obtaining it ; if in the countr}^ for llie siaik day in near, or for the 
tenth day in distant counties, unless it be otherwise ordcTed by the court 
In the Common Picas, when the motion is pretty much of course, and the 
affidavits short, the rule in io7vn causes is generally drann up to she^v 
cause on the next day but one after the motion ; but if the affidavits are 
long, or the matter arises in the countn/, the rule is commonly drawn up 
to shew cause in about a week : and, previous to the day of shewing cause, 
the rule should be duly served. The service, wc may remember, cannot 
he on a Sunday ^ : And, in the King’s Bench, no rules, orders, or no- 
tices, ill any cause or matter depending in that court, shall bo served, nor 
any procecnlings or pleadings delivered or served, later than ten o’clock at 
night ; and any service or delivery thereof after that hour shall he null 
and V(»id :” hut the service of the copy of a writ of taiitaf, &c. is not 
within this rule la the Coinmon Picas, it is a rule that all deda- 
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rations and pleadings shall be delivered^ all ^mswds thotenf inad<?> and 
all notices given, Iwjfore nine o’clock in the . evening ® which rale has 
Iwjen apjdiod to a notice of motion for jjudgment as incase of a nonsuit**: 
and, in the latter court, the deliver)^ of a notice sealed up in a letter, be- 
fore nine o'clock at night, in the absence of the attorney to whom it was 
addressed, ^'as holdcn to be no service, but from the time when the letter 
was opened 

To bring a party into contempt, a copy of the rule must be personalliji 
served, and the original at the same time shewn to him **. And the court 
of King’s J3cncli will not grant a rule to dispense with personal s^vice of 
the master’s allocatur for costs, with a view to an attachment, on an af- 
fidavit that the defendant keeps out of the way, to avoid being served®. 
In other cases, the same degree of strictness is not required in the ser- 
vice of the rule ; but it is suflicient to leave a copy of it with the person 
representing the party, at his dwelling hous‘‘ or place of abode And, in 
the King it d»'*es not seem to be necessary to shew the original at 

the time vf , but, in the Common Pleas, it seems that in order 

to make a perfect service of a rule, the original rule must be sworn to Iiavc 
been sfiewii to the ])arty, at the time of serving the copy It is not the 
practice however, to ^cxyc enlarged rules; liecause bqth parties arc before 
tile court ‘ : And where the party apjiears, it cures all irregularity in the 
service, of the rule In the Exchequer, all notices must be given and re- 
ceived in the names of the clerks in court K When a rule is obtained, to 
set aside proceedings for irregularity, and io stay proceedings in the mean 
time, the proceedings are suspended for all purposes, till tlie rule is dis- 
charged”' : TluTefore, where the plaintiff took an assignment of the 
bail-bond, pending a rule to shew cause Avliy it shoidd not be given up to 
be cancelled, on the defendant’s filing common bail, the court of King's 
llencli set aside the assignment, as having ifeen made too soon. But 
■when a defendant obtains a rule which stays the plaintiff’s proceedings, he 
is not, we have seen ", entitled, after it is discharged, to the same time, 
fur taking tlie next step, as he had when he obtained the rule; though the 
defendant in such ease should have a reasonable time allow’^cd him, for tlie 
purjwse of taking his next procc(*diiig : and the whole of the day on which 
the rule is disjioscd, of, has boon deemed buch a reasonable time And if 
the court direct jiroceodings to be sef aside Oii terms, as the payment of 
costs, Sic. the terms are considered as a condition precedent ; and till they 
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are performed^ tte proceedings stand, and the plamtitf may pursue them, 
without applying to the court 

On the day appointed for that purpose, the party called upon by the rule ^ 
or his counsel, may shew cause against it, either upon or without an af- 
fidavit, as circumstances require : And, in shewing cause against a rule, 
the party or his counsel must be jiropared with afli davits in sujjport of his 
whole case ; and cannot, after shewing cause, come on another day in the 
same term, with better affidavits It is also necessary, that an office copy 
should be taken of the rule, before cause is shewn, and of the affidavit 
upon which it was granted ^ ; otherwise counsel cannot be heard : And, in 
the King’s Bench, when a special time is limited in any rule, before which 
any affidavit is required to be filed, no affidavit filed after tliat lime can be 
made use of in court, or before tlic master, unless it appear to the satisfactitm 
of the court, that the filing of such affidavit within the time limited, was 
prevented by inevitable accident In such case a motion slujuld regularly 
be made, on the day limited by the rule, that the affidavits may be filed 
nunc pro tunc But affidavits which ought to have been filed a nuri: 
before the term, may, under particular circumstances, be rtiiid, with leave 
of the court, though fih'd only three, ddys before tlie day of shewing 
cause : And when no jiarticular time is prescribed for filing tlie affidavits, 
tliey may be sworn and filed at any time b(;f(irc shewing cause, though 
after the day appointed by the rule Previous to shewing cause, it is 
usual to deliver over the affidavit to the couustd for tin* rule, wlio luis a 
right to make any o]*jection ajjpearing on the face of it ; and if a doubt 
arise, upon the statement of the facts contained in tlie affidavit, it is 
insjiectcd liy the judges, or read by the officer of the court. * 

If cause be not shewn on the day appointed, the counsel for the party 
obtaining the rule may move, the next day, to make ii absolute ' ; wliicli 
is done as a matter of course, if no cause be shewn, on an affidavit of 
service^. So, in the Common Pleas, if a rule be drawn up for a certain 
day, the plaintiff has till the last moment of that day to shew cause, so 
that it cannot be made absolute till tlie next day b And, in the latter 
court, it seems tiiat cause cannot be shcAvn after tlie ila)- appointed l>y tlie 
rule ; but the party called upon iniist wait until the otlier party move to 
make it absolute, unless notice of shewing cause on a different day be pre- 
viously givTii”'. In the Exeliequer, a rule to shew ciiiisc cannot be made 
absolute, till the next day after that on wliicli cause is to be shewn, c^^en 
although it have been enlarged " : And, in that court, it is said to be nc- 
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cessary to give tHe opposite party ^ftotfe^ of ari appM^iSatteii kleiided to be 
made, to discharge a rule nisi, for payiOtint of costs tei* = aot prbeeeding to 
trial*. But the tstattei' frequently stands bver^ by consent of parties, or 
for the accommodatiiUi of counsel, till a subsOqueut ^ay ; when the CoTinscl 
on either side may bi^ng it on, by inoving to make the rule absolute, or 
discharge it : though if not brought on or enlarged during the same' term, 
it is of no effect, unless revived, as it may be, in any future term> upon 
being served anew, and niotiOn made to revive it : This is sometimes done, 
to save the expense of now affidavits, and obviate the objection of its 
being a second attempt after the first was abandoned. And if a rule nM 
has been discharged, in consequence of a mistake of counsel, in stating 
the terms of the affidavits*on which it was founded, the case may be re- 
heard in a subsequent term K After the (Jetenni nation of the court of 
King's Bench, upon a rule nhi for a mandamufi, the question decided can- 
not be again discussed, us a special case, until a return be made to the 
writ 

When ihc ^'-unsel for the party obtaining the rule is not ready to sup- 
port it, lie may move to enlarge the rule till a future day, in the same or 
the next term ; which is pretty much of course*, when it is in his own de- 
lay ; but otherwise the courts will not enlarge the rule without consent, or 
some evident necessity : and they will never enlarge the plaintiff's rule, 
when it would have tlic effect of continuing the defendant in custody. Jii 
like manner, when the counsel for the party called upon by the rule is not 
prepared to shew cause against it, he may apjily to enlarge the rule till a fu- 
ture day ; which is a matter of right, if the rule was not served in time, so 
as to give the party an opportunity of answering it ** ; but otherwise the 
courts may impose upon him what terms they think proper : and if tlie 
rule be enlarged to the next term, they commonly require him to *610 hia 
affidavits a certain nunibcr of days before the term, so as to give the ad- 
verse party an opportunity of inspecting them ; in which case, however, 
the party shewing cause need not coniine himself to the original affidavits, 
but is at liberty to road any affidavits made since the term, provided they 
were filed in time ®. In cases of executions, and other matters requiring 
an early decisioji, the courts, towards the end of the term, will sometimes 
eulargo the rule till a day in vacation, when it is to be brought on bcfiire 
a judge at chambers. But rules for judgment 0*1 in case of a nonsuit in 
counjtiy causes, should be applied for early in an issuablo term, in order 
that the plaintiff may have sufficient time to shew cause irithc same term ; 
or the court will enlarge the rule till the next term, and not permit the 
parties to discuss it at chambers*’: And the court will not, at Uie close of 
the term, grant a rule nisi, to shew cause at chambers, when the party 
could imve come earlier*?. In the Common Pleas, the court will enlarge 
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mo rule for cauee^ unlese^nelm^be gi^eu to enlarge such 

sTule^.and affidavit made of snch noti<?e * ; , And. in that courts if a rule be 
<mlarged^ it may be made absolute at any time on tlie,,lasit day to which it 
is enlarged ^ In the Exchequer, upon an enlarged, ^rulc, the affidavits 
must bo filed before shewing cause, altliough it be not so ex2)ressed in the 
-rule of enlargement 

On shewing cause against the rule, the courts either make it absolute^ Costs of appli- 
■or ^discharge it ; and that^ either with, or without tlie cosh of the appli- 
cation, or such costs are diixicted to abide the event of the suit. But, ii\ On r^usa^l of 
the Common Pleas, costs cainnot it seems be given, on refusal of a rule to * " ‘ / 

show cause Wlicii the proceedings are regular, and the application is On muking rule 
made to the favour and indulgence of the courts, the rule to shew cause 
is commonly made absolute, on payment of costs by the party applying ; 
but when the proceedings arc irregular, it is in general made a])solute, 
with costs to be paid by the opposite party % unless the rule be opposed in 
the first instance^: And wlien a rule for setting aside the proceedings is 
drawn up with costs, (as is commonly tlic case,) if it be made absolute 
generally, tlie party obtaining it is entitled, by the terms of the rule, to 
the payment of costs, which the master or prothonotarics will tax ; and if 
they arc not paid on demand, the courts on motion will grant an attach- 
ment. But if a rule ftid be granted for setting aside j)roceedings for ir- 
regularity, without saying with costs, and this rule be afterwards made 
absolute, no anise being shewn, it must be made absolute in the terms in 
which it was moved, without adding costs And though the rule be 
drawn up with costs, yet the courts will sometimes, tliough rarely, mdee 
it absolute witliout costs hi which case each party pays his own ; or they 
xvill direct the costs to abide the event of the suit, in which case the party 
ultimately succeeding Is entitled to them: And whenever a rule is drawn 
uj) with costs, and the courts do not mean the party should liave them, 
tliey will mention it. In the Exchequer, it lias been ruled, that if a party In Exchequer, 
iidve good ground for opposing a motion, he may be entitled to the costs 
of opposing it, notwithstanding the motion has been granted K 
if, upon shevviisg Ciiuse, it appear that there was no ground or fuunda- OirdiseJxargiiig 
lion fi»r the rule, the com is will discharge it, with costs to be paid by the 
party applying ; and it is a general rub^, in the King’s Bench, that in all 
cases where a rule is obtained to shew cause, why proceedings sliould not 
lie set aside far irregularity with costs, and such /ule is afterwiu-dg dis- 
cliargcd generally, without any special directiou upon the matter of costs, 
it is understood to be discharged with costs, and the latter rule must be 
drawn up accordingly But where an affidavit answered a rule nwi, for 
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cmm|ied^d ^orenly liatul> tke courts etn tkal^graaiid^ refused to >gnmt 
thcicests df the appjiication^' And if l^ere Wns^any gisoiind ibr the tide, 
mu} it in not clranm up ^vith costs; the courts will in general disehaiige it 
mthout costs or they will sornctimbeterder the costs to abide the event 
of the suit And where nothing is said about costs in the rule, or by the 
courts on malvtng it absolute, or disdiarging it, they are ccmsideiStd as 
costs in the cause, ami must be paid tf> the party ultimately sucdeedllig, if 
the rtde be made before judgment ^ ; but if it be not made till afterwards^ 
they depend entirely on the rule ; and if nothing be said therein concern^ 
ing them, each party will have to pay his own costs. If a party obtaiu^a 
rule to shew cause, requhgipg two things with costs, although he be clearly 
entitled to one, yet if lie fail as to the other, he shall not have costs ; for 
the adverse party was under the necessity of coining into court to resist 
the latter. , 
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In the K Kcitch, particular days are appointed for certain business; 
gs iisyi Friday i whicli arc called paper days, for going through 

the piper of causes, wherein conciliujtis have been moved for, on the plea 
side, and Wednesday and Saturday, for transacting business on the crown 
side. All motions or rules in matters of length or consequence, are ap- 
pointed for certain days, and called on first ^ : And special cases from the 
assizes should regularly be set down for argument, within the first four 
days of tlic following term But no cause can be set down for argument 
on the first paper day, or on the four last days of business in term : Yet, 
ujmn the day which would otlierwise be the last paper day, common things 
may be set down, unless it be the last day of term. Special causes are to 
be entered for argument with the clerk of the papers, at least four days 
exclusive before the day of argument of which notice should be forth- 
v/ith given to the attorney or agent on the other side : and all such causes 
luiir.t be argued in the order iliey arc entered, and not adjourned to any 
future day, by consent or otherwise ; unless the court shall for reasonable 
cause, verified by affidavit, upon ajjplication made by either of the parties, 
their attorney or agent, at least two days before the cbiy of argument, 
othcraise order <5. The paper boi^ks, in causes entered with the clerk of 
the papers for argument on Tuesday, must be delivered to the chief juSf- 
tioe and the rest of the judges, on the preceding; and those 

entered for argument on Friday, must be bo delivered on the Tmesday 
preceding*'. • . . . 

, - In jdie^Ccjmm if a special case be made at nisi prius, it may tfe 

for argnment, in the court book or jpaper kept by the secoM- 

* & ^owl. & ByL 'l lii > Bench, in the above caae^ thoi^t it right to 

^ 1 Clnt. Tlep. S99. m voHs* adhere to it : 'Ami in M. 38 Oeo. 111. this 

Id, 668. Moorev 9T. rule uot having been observed, the court di- 

’ i < *o lluri V. rected it to be pCt^ptory ta future. 

' ^ 'm Outlet v. Tmxfdl, f See a former rule of £. 1658. 

». 36 . ^ m & B. L&rd mrnji^td » R. M. SO GeO. 11. K. B. 1 Bur. &fL 

wishetl to relfix dm, «rhith» is iihe rule ; K. T. 40Ged. IlL iC B. I Easfy 131. 


but on coflSsidcratioiv tha court of King's 
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ari« 6 » tiie first Jmr dayB of the tena» m » getter of course ; but 
it amnot be set donmv afterwards^ without a special application to the 
court : And it is a rule in that court, that no cause he put in the book to 
be ax^gued, after the last day of arguments, unless the court be thereupon 
moved, and shall order it». Also, by a rule of the same eomrt " all 
special arguments on demurrers, and other special arguments, are to be 
heusd on the dtiy next before the sitting day at nm prius in Middlesex, 
and idle day next after the sitting day at nisi prius in London, and on no 
other days and no argument is allowed on the Jirst four, or last four 
days of the term All special cases for argument must in this court be 
set down with the secondaries, days exclusive before the day of argu- 
ment ; which is done on producing the case, sigsied by a seijeant on each 
side, with a motion paper for a concilium; and the rule is drawn up, and 
cause set down at the same time. Demurrers are set down in like manner, on 
producing the entry on the roll ; and such as are not intended to be argued 
may be set down of course, for any day except the first four and last four 
days of term ; but if there be not four days between tlie day of setting 
them down and the day of argument, the court must be applied to for 
leave, which is always given, if it be a demurrer merely for delay, and not 
intended for argument ; and they may even be set down for the last day 
of term **. The paper books in this court are required to be delivered to Delivery of 
the lord chief justice, and the other judges, two days (exclusive of the &c. 

day of such delivery,) before the day on which the causes shall have been 
set down for argument ^ : And, in both courts, the exceptions intended to 
be insisted upon in argument, should be marked in the margin In the Days for parti- 
Exchequer, the court formerly never sat on the plea side on Mondays and hJ^Exch^uen 
Thursdays; because on those days, until a late act of parliament*, for 
enabling the Lord Chief Baron for ,the time being to sit alone in equity, 
the whole court always sat in the Exchequer chamber, hearing causes in 
equity Since that time, the three puisne Barons sit regularly on those 
days, 08 well for the dispatch of tlic ordinary business on the pica side of 
the court, as for hearing motions in equity, unconnected with causes pend- 
ing before the Loid Chief Baron*’. But motions in causes proceeding to 
u hearing before the Lord Chief Baron, can only be made before him, 
when sitting alone *. 

In the King's Bench, all rules enlarged till the next term \ and rules Peremptory 
iot new trials which stand over from one term to another *, are entered in i*®^®*^* ^ 

the peremptory paper, and fixed for certain daya, called percmpi(nry days ; 

• It. T. 12 Geo. 1. C. P. , Geo. III. K. B. and see K. H, 48 Geo. III. 

H. M. 47 Geo. III. C. P. By a former C. P. 1 Taunt. 208. 

Tule, they wsjre to be heard on Mondays and ® 67 Geo. III. c. 60, 

Thursdays only. R. H. 42 Geo. III. C. “9 Price, 15. 

8 Bos, & Pul. 1 10. * /d. ibid, and see 4 Price, 309. ’ 

*= R. T. 12 Geo. I. {a), C. P. E. M. SO Geo. Ih R. H. 5 Geo. III. 

** Imp. C. P. 7 Ed, SOO. SOS, 4. and see K. H. 15 Geo. III. R.|tf. 17 Geo. III. K. 

Barnes, 165. 2 Chit. Rep. S72. B. Fref. to Bur, V. ] Bur* SBur. 1842. 

® K, M. 49 Geo. TIL C. P. 1 Taunt. 412. » I SmiUi R. 198. . 

f R. E. 2 Jac, II. revived by li. H. 38 
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Amendtn^, and 
opfenin^, rules, 
ill K. 13. 


In C. P. 


In E:!ccticquer. 


Coarse ob- 
aerred, or li rar- 
ing motions, ai 

K. B. 


aad, bCfhcjaJjd upan the nggpe^ii^e dap*i|^ whkh they.aije made per»- 
emptory^ ludess specif ground^ by affidavit iir otherwise^i. be sHwa te the 
«Qurt^ for ]>o8tpoiM^g such rules ^ And for enforqiagi ^hk:praetice> it is. 
ordered, that no rules in causes 4jntered in the peremptory paper be en- 
larged during the term, or put cS from the, appointed day, by consent of 
counsel, or the attorjmes concerned therein, without previous application 
to^ aiosl special leave of the courts" In the Common Pleas> enlarged 
rulot^are set down in the peremplory or remaiu^t paper, for each the 
first ^/our days pf the term, and called on after the common motions pe 
disposed of. All rules for new trials, which stand over^ arc set down in 
thc.isiime paper, and proceeded in at the pleasure of the court : And such 
matters as liave been argued, and in which the court have not given judg^ 
ment, arc likewise set down in the peremptory paper. 

If a rule be drawn up wrong by mistake, the courts will order it to be 
set right ; or it may be discharged, on terms ; or if made absolute or 
dischargeJ surpriiiC;, or in consequence of a mistake of counsel. In stat- 
ing the of iiie affidavits on which it was founded the courts will 
open it. But, in the King’s Beach, if any cause shall have been moved 
in court, in the presence of the counsel of both parlies, and the court 
shall have thereupon made a rule bctwTcn them, the same shall not be 
again moved contrary to such nilte, under peril of an attachment ® : And 
the court of Common Pleas will not open the rule for an attachment, on 
the mere aflidavit of the party,, that he has iu>t been served ; at least, un- 
less he shew some mistake in the service nor will they rescind a rule, 
on the ground tliat, at the time of discussion, the parties omitted to pre- 
sent to the notice of the court, a statute which might have affected its de- 
cision 8. In the Exchequer, wdiere a rule ?im for a new trial having been 
perem])torily fixed for a day in the third term inclusive after being grajited, 
and not having been then supported, wa^s discharged, the court refused 
to open it in the ensuing term, on the suggestion that instructions had 
been prepared, and intended to be delivered to counsel, in the preceding 
term ^ : And if tJiat court open a rule, made absolute on the usual affi- 
davit of service, to give the party an opportunity of shewijig cause, they 
wiU not licar affidavits, sworn after the day on w hich the rule liad been 
mode absolute K 

In hearing motions, the course formerly ob.-.crvcd in the King’s Bcncli 
was, to begin every day with the senior counsel wdthiii the bar, and then ^ 
to call to the next senior in order, and so on, as long as it was convenient 
to the court to sit ; and to pi^cecd again, in the same manner, upon 
next and every subsequent day, although the bar liad not been halft'^br 
perhajps a quarter gone through, upon any one of the former day6 ; so that 


Ml. H. 80 1W III. K.B. 

* K, IL 41 Geo. 111. B. 1 East, 496. 
‘'8MoarcJ,a7. 

1 jCliil*.ilep. 44(». a02. 

* It. 3 I. K, Ik ami see ^ Chit, 
llej). 


^ 1 New Eep. C. I\256. akidseed TaqnL 
628. 

s I Bing. 398. 8 Moore, 462. 3. C. 

* 1 M^Olel. St y. 600. 

* 6 Price, 384., -fnfc, 601^ 



oi!^ Mottoi^s ' 'AND NtfLBIJ* &ic: 

tWjUi^s ivere ^^y oft6n dbb’ged to attend in vainy Iwiiig able 

to bring Oil ' their motioriff, for many shecessive daye *'. 'This praeti^ 

bearing hard' upOOy//w?'or 'eotinse'l, Lord Mamjteld introdncsed ' a different 

rule, which has 'ever aince been adhered to, of going ^ite through the 

bar, even to the youngest cOiiiisel, before he would begin again with the 

seniors ; though it shbttld happcii* to take up two or more days> before 

all the motions which were ready at the bar upon the first day, could be' 

heard **. The same course is observed in the Common PImis 5^ where In C. P. 

they begin with the king's senior serjeant, and go regularly through the 

l>ar, before tht^y begin again. In the Exchequer, the court will not allow In Esjisliequer. 

more than two motions to be made successively by the same counsel, till 

they have gone through the rest of the bar ‘ 

When a matter comes before the court on a rule .to shew cause, as 011 a What counsel 
motion for a new trial **, in arrest of judgment, or, in the King’s Bench, 
to quash an order of sessions, &c. all the counsel arc heard on each side ; cause, 
the counsel wlio shew cause first, and then the counsel on the other side : 

If lliorc arc several counsel, the senior begins. When a matter comes 1)0- On rule for 
fore the court on a rule for a concUium, as on a special verdict, or special 
case, demurrer, writ of error, or, in the King’s Bench, on a motion to 
quash a conviction, i^c. one counsel only (commonly they?/;«*or,) is heard 
on each side : And as tlajre is only one plaintiff in cjvclmenl, to whom the 
court can look, if the parties separately interested choose to join in the 
same ejectnient, their interest must be treated as one and the same, and as 
if there w<;re but one plaintiffs. So, where a case is sent out of Chancery, 
for the opinion of the court of Cvommon Pleas, they will only hear 011c 
counsel for each separate interest ; though the parties who have a common 
interest, be placed adversely to each other in the suit On a special 
verdict or special case, the counsel for the plaintiff begins first or, on a 
demurrer, writ of error, or motion to quash a conviction, the counsel for 
the party (tbjecting : the counsel for the other party is then heard in an- 
swer, and tlie counsel who began first replies. When the defendant is When defendant 


l Cur. i>7. 

Id. /> 8 . 

^ 4- Price, Si-Ji. 

In JJdtny term I83;j, tlie chief justice 
inliinaU’d to the bar of the court of Kind’s 
Bench, that as it was of high importance to 
the pahlic, and to the suitors in the particular 
causes in wliich rules nisi for new trials had 
been, granted, that those rules should be dis- 
jwsed'of during tie term, or so soon after as 
])ossible, the court would wish to hear only 
one counsel on eacli side : They therefore rc- 
quc'sted, that the juniors in each case, would 
not address them, after their setiior had been 
beard, unless they felt that he had omitted 
&omc important fact, Or some material argu- 
ment, which ought to have been presented to 
the attention of the couit. They did imH. 


however, mean to lay down a rigid rule, that 
they would hear only one counsel on each 
side, which might be productive of iiicvmVeni- 
cnce ; but they trusted to the discretion of 
the bar, not to occupy their time, tiy going 
severally tbrougli ..the whole case, where it 
was not absolutely necessary to the iptprests 
of tlvir client. A similar regulation was 
slated to have been made before, in the time 
of lord EUenboroughj when there was an ar- 
rcar of rules for new trials ; wliich regulation 
had for some time Imjcii rigidly observctl, but 
it was understood lliat it would not be penna- 
nent. 

® 6 DowL Sc Ryl. 294. Baylcy, J. 

^ 2 Marsli. 41,3. ^ 

« Barnes, 156. 



ii brought up 
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In Exchequer. 


Moving for ar- 
gument. 


Box money. 


brbck^lit Up fox* judgment txi^thu Bdl^^ 'ufter ih a crimimd 

casd; th0 ddbndaiit's affidavits sUrt^ first tr^ad/iiiid prosecutor's affi- 

davits; after whichj the defendant's counsel are firsi Beards and theti the 
pt^ocutor's uoiiuscl. When he is brought up on a Judgment by "default, 
the prosecutor's affidavits ore first read, and then the defendant's affida- 
vits ; after whislif* thfc prosecutor's cemUstd are first heard, and then the 
defendant's counsel. But affidavits are not admissible to aggravate pu- 
Ui^ient Upon a conviction for felony, even though the record be rchns^ed 
into this courts : And when there are no affidavits, the defendant's counsel 
always begin \ Upon an appeal to the sessions, against an order of filia- 
tionV the respondents are to begin by supporting their order, as in all other 
cases But on an appeal against a poor-rate, on the ground that the ap- 
pellant was over-rated, the practice at the sessions requiring the appellant 
to begin by proving his case, which the appellant refusing to do, the ap- 
peal was dismissed ; the court refused a tnayulamus to the sessions, to re- 
hear the :?ppeaJ on this objection In the King's Bench, when counsel 
has had liis brief In due time, and is accidentally or inadvertently absent 
at the time the common 2 >apcr is called over, the court will, on liis mov- 
ing for that jmrpose, allow him to take judgment as if he had been pre- 
sent ®. But, in the Exchequer, if counsel on cither side appear to argue 
a special case, on the day a^ipointed by the rule for a concilltim) and the 
counsel fi»r the other party do not attend, the counsel in attendance will 
be heard, and the court will give judgment in the absence of the other 
counsel j and they will not, on any occasion, j)ermit the case to be opened 
again, for the pur 2 )ose of giving the counsel who may have been absent, an 
opportunity of arguing it : the necessary attendance of counsel in another 
isourt, not being considered to be a sufficient reason for their being absent 
from this court, on the day ai)p(wnted for an argument here 

After a special argument on a concUium, it is usual for the courts to 
call upon each of the counsel or serjeants concerned, to make a motion ; 
which is called moving fur their argument : but it seems that, in the 
King's Bench, it is not the practice to call upon the counsel to move for 
their argument as a matter of course, tliough it is said to be otherwise in 
the Common Pleas And where it was moved, in the latter court, for 
leave to justify bail, after two serjeants had moved for their arguments, 
the court would not receive this motion, till the pajier was gone through**. 
On ifiOtions for judgment without argument, on paper days in the King's 
Beniffi, onfe shilling is paid for each motion, by the counsel mailing it, to 
the box ; which i»;ealled box money, or high bar money, and paid by the 
secondary on the plea side, into the hands of the clerk of the ^|idge, 
in ofier to be by him paid over to the judges of the court in equal shares, 
to be disposed^ oU>y them for such charitable purposes, as the)' in thoir 

' » « Bam. & Cr^. 0 Dmvl. & Ryl « 2 Chit. RepI 402. («). 

m.n9.S.C. 

<3eo. ill. K.B. » J Wils. 70. 

»• Pr. iteg. 200. ' 

* 0 Muuk Scl. 07. 
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discretion shaU thinly propcar*.; On t>e day qf term, im Aillinga ar? 
paid in that court for the iurst motson^ and one ahipii^ fox; every motion 
afterwards. In , the Common Picas, there are no payments of . thie noc- 
ture : hut, on (jptering satisfaction on the roll, it is usual for the plaintilF 
to pay one shilling for every hundred pounds recovered to the secondary, 
who pays it over to the junior judge’s elerh, by whom .it is distributed 
among the prisoners in the Fleet Prison. 

A, peiUion is usually exhibited, in order to obtain some favor or. .reliqC 
preceding from the court or a judge, &c. without caUiiig,upon tie other 
party to shew cause against it ; as for prisoners to have day rules allowed 
them by the court in term-time or to be relieved against the extortion 
of gaolers®, Ike* or discharged from iinprisonment^undcr the Lords* act**; 
or for paupers to be admitted to sue in formd pauperis ® ,* or infants to 
sue by prachein amy^ or defend by guardian &c. In the case of prison- 
ers, the petition is exhibited to the court; in the other cases, to n judge at 
chambers ; or it may be exhibited to the master of the rolls, for an original 
writ to be issued, after a writ of error on a judgment by default or for 
amending an original writ ; to the lords of' the ircasury, for the plaintiff 
to obtain money levied on a capias utlagalum^; to the attorney general, 
for the allowance of a writ of error, where the king is concerned ; or to 
the house qf lords, for the plaintiff in error to return a writ of certiorari 
OTit of the regular course*, or to have the cause appointed for a short day*. 

Analogous to the proceedings in court, by motion and rule, is the prac- 
tice by summons and order at a judge's chambers, of which something has 
been already said in a preceding chapter This practice seems to have 
arisen, partly from the overflowing of the, business of the courts in term- 
time, and partly from the necessity of certain proceedings being had i;a 
vacation, when the courts are not sitting : And although extremely bur- 
thensome to the judges, yet it manifestly tends to the advantage of the 
suitor, the case of the practitioner, and the general advancement of jus- 
tice, by preventing the ex])ense, trouble and delay, wliich would ensue, if 
an application to the courts were in all cases necessary. 

It was formerly ii rule, that " no attorney, or other person, should be 
summoned to attend any justice of the King's Bench, nor any matters be 
transacted before such justice at his chambers, or elsewhere out of court, 
during the sitting of the court at Westminster^.'* But this rule has been 
recently discharged, in the King's Bench ** : and it is now the practice in 
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® R. T. S2, 33 Geo. IT. K. B. 8 Bur. 

** 37L Append, Chap. XV. § 67. 

® AnlCf 238. 

^ ArUet 376, &c. Append. Chap. XV, 
§C3. 

® AfUe^ 07. Append, Chap. IV. § 8. 
f Ante, 99, 100. ApiKjnd. Chap. IV. § 
11,18. 

® Ante, 108, Append. Chap. V. 5 33. 

*> Post, Chap. XLIV. Append. Chap. V. 


§36. . 

* AtUfl, 138. Appends Chap. Vll. $ 86. 

^ Pos/, Chap. XLIV. 

> Jd. Append. Ciuip. XU V- § m- 
Chap. Xyill. p. 4<59. Ac. 

” R. M. 11 Ge^l. K. B, and see JL T. 
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a!} tlk^ Air onfe df the ji^dg^e at cliamberg, during 

terxU; frpm p*i®t three until o'clock : fS consequence of wliicb, the 
* eveninj^ Attendance of the judges at chitmbera, ih term-time, is discou- 
Summonses and tiiulcd. Also, by a late act of parliament the Judges, of the courts of 
orders by judges, Bendk and Common Pleas, and barony of the Exchequer at West- 

MiwA*/cr, and the justices of Chenier, are authorized, during their respective 
circuital for taking the assizes, to grant such and the like summonses, and 
niake such and tlie like orders, in all actions and prosecutions de^iendiog 
in any <if his majesty's courts of record at Wesiminsler, in which the issue, 
if brought to trial, would be to lie tried upon such their res|«ctivc cir- 
cuits, as if such justices of the courts of King's Bench, &c. Were respw- 
tively judges of the court in which such actions or prosecutions arc de- 
pending, altliough such respective justices of the courts of King's Bench, 
d:c. may not be judges of the court in which such actions or, prosecutions 
are de|)cnding j and siicli summonses and orders shall he of the same force 
and cfftHJt. as if justices of the courts of King's Bench, &lc, were re- 
spectively judges of the courts in which such actions or prosecutions are 
In county pala- depending : And, for the purposes of this act, the counties palatine of 
Lnjicasler, Durham, and Chester, shfdl be taken to be counties on the 
circuits of the respective justices of the courts of King's Bench ^c." 
In Wales. The judges of the courts of Great Sessions in Wales are also authorized, 
by statute 5 Geo. IV. c. 100. § 11, 12. to make rules and orders, in all 
cases at law, when the said courts shall be sitting in any county within 
their jurisdiction ; and also in all cases, both at law and in equity, when 
the said courts shall not be sitting in Wales, to hear motions and petitions, 
and make rules and orders thereon, in vacation, and out of the jurisdiction 
of the said courts. 

Judge's order The order of a judge is sometimes absolute in the first ii;stancc ; as to 
i^fc*tonce bail'*, to charge a person in custody on a criminal account with a 
K. li, civil action, or to docket a roll after the lapse of a year, &c. And where 

a rule is drawn up in term time, as a matter of course, on a motion paper 
signed by counsel, as to bring money into court, to change the venue, to 
plead wweral matters, or for a special jury, or view, &c. a judge's order 
may be had in the first instance, in the King's Bench, for the clerk of the 
rules to draw it up in vacation, on producing a motion paper so signed- 
For drawing up So, in the Common Pleas, a judge's order may be obtained in the first in- 
iaX."p stance, fur the secondaries to draw uj) a rtilc in vacation, to bring money 

into court, or for a special jury, on producing a motion paper signed by a 
Serjeant ; for in tlmse: cases, a serjeant’s hand would be sufficient in term 
time : but in the other cases, of changing the venue, &c. where an appli- 
cation must be made to the court in term, a summons must first be served 
In general, pro- in for the secondaries to be at liberty to draw up the rule. An 

mons.*^^ <«rder, however, is in general preceded by a sumimns, for the attendance 

k Aid. 217 . Notice, M. ^ Geo. & P. ISB. «. 

IV* C P. & Eitcheq. 7 Moore, 460, 11 * § 6. 

Ppce, 4^^. Append. Chap. X, § 87. 

^ ** 1 Ceo. ly. 0 . &5. § 6, and sen 1 Car. 
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SUMMOm OBDER. 

of tbij ^tto^ney or jagcxit of the oppoaito party, before a judge at chambers, 
to shew cause against it : And where a judge has, upon hearing a i)arty 
on summons, refused an order, an appeal caix only be made to thO: court**. 
In some cases, a judge*s order is drawn up, in defaplt of appearance, on 
thc.//'rA/ summons ; a$ for a^ supersedeas to discharge the defendant out of 
custody ill tlie King’s Bench, for not declaring against him in duo time ; 
but in gcjiioral, there mpst be three summonses, and an affidavit of attend- 
ance thereon’^, before the judge will make an order for non-attendance* 
And in vacation, when the court is not sitting, some things arc alhiwed to 
be done by a judge at chambers, which in terin time must be moved in 
court ,* as to enter up judgment on a warrant of attorney, above one and 
under ten years old, or to refer it to the master, or prothonotary, to com- 
pute principal and interest on bills of exchange, or promissory notes, 
&c. : In the former case, the order is granted in the first instance ; but 
in the latter, it is ])recedcd by three summonses. A judge at chambers 
will not set aside an execution, or other act of the court ; but wdiere the 
justice of the case requires it, he will stay the proceedings thereon in va- 
cation, to give the party an opportunity of applying to the court in the 
ensuing term. 

A judge’s order for a stay of proceedings, must be drawn up and served 
forthwith ; otherwise it will be considered as waived by the party, hy 
whom it has been obtained The order obtained upon a summons is, 
liowevcr, subject to an apjjeal, and the validity of it may be impeached 
two ways ; either by moving the court to set it aside ^ or, if made in va- 
cation, by apidying, in the next term, to set aside tlie proceedings that 
have been had under But if the order be acquiesced under, it is as 
valid as any act of the court : And, in the King’s Bench, a judge’s order 
for a prisoner’s discharge under the Lords’ act, made out of term, has been 
held to be final ^ Indeed, if it become necessary to enforce a judge’s 
order by attachment, or other act of the court, there must be a previous 
motion to make it a rule of court 


5 Taunt. 8j(r. and sec 1 Chit. Kcp. 
VJi. 240. (n). 

Append. Chnp. XVIII. § 14.. 15. 

® Ante, 

^ AnlVy 486. 

4 Barn. & Cres. 865. 7 Dowi. & 11)1. 
^2. S.C. 
f 1 Clnt. IIpj). 216, 


K 4 Bur. 2569. 
h 1 Taunt. 47. 

* Doug. 6S. Webaivr V, JHltinsonf H. 26 
Geo, III. K. B. B ]\Ioorc, 64, jamesm v. 
llaper^ id, 65. (a), Ante^ 382. 

4 Bur. 2569. Pei' Ld. Kenyon^ in Cui'- 
th V. Taylor, E. 35 Geo, 111. K. B.^ 
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CHAP. XX. 


SETTING ASIDE, and STAYING PROCEEDINGS. 


Cenerat mode Having stated^ in the preceding chapters, the various modes of 
of dc&nce. mencing actions, and the proceedings therein to the declaration, oh be- 
half of the plaintiff, 'vvith the time allowed for pleading in ordinary cases, 
and whatever is peculiar to the proceedings in actions by or against 
nies, a^d against prisoners in custody of »the sheriff, &:c. or of the marshal 
or warden ; and having taken a view of the means of remomng actions 
from infetii5flr coiurts, smd of motions and rules in general, and the practice 
by stmuitous and order at a judge’s chambers, I shall next proceed to shew 
what is to be done by the defendant, when an action is brought against him; 
and in so doing shall consider first, in what cases, and upon what grounds, 
he may move the courts to set aside or stay the proceedings : secondly, what 
steps are to be taken by him, when he has no merits ; and thirdly, if he 
has, in what manner he should prepare for and make his defence to the 
action, which will lead on to the consideration of pleas and pleading, See. 
Upon a review of which it will appear, that the defendant, according to 
the circumst^&nces of his case, either applies to the equitable jurisdiction of 
the court by motion, or relies on his legal ground of defence, by pleading 
it. 


SetUoff aside 
jiroce^ngs, for 


Irregularity, 

what. 


In mme pro- 

emt 


In the defence of an action, one of the first things to be attended to, 
on ^ic pArt of the defendant, is the regularity of the • proceedings ; for if 
they are irregular, the courts, on motion will set them aside. 

An irregularity may be defined to he, the want of adherence to some 
prescribed rule or mode of proceeding ; and it consists, either in omitting 
to do something that is ncccssar}’^ for the due and orderly conducting of a 
suit, or doing it in an unseasonable time, or improper manner. Thus, the 
want of notice is an irregularity, whether it be to process, upon a decla- 
ration, or of trial or inquiry : so, if the notice be not given in due time, 
or a proper manner. In general, an irregularity is cither in mesne pro- 
cess, or the proceedings thereon before judgment, or in the judgment, or 
executim. If there be any irregularity in the process, or notice to appear 
thereto, or in the delivery, filing or notice of declaration, or notice of trial 
or iiiquity, the defendant, we have seen may move the court, on a pro- 
iper to set aside the proceedings^ and, if in custody, for his dis- 


f IpW norices^of loiotipn, toW asft pro- * Append. Chap. XX. § 5. And for the 
eeS^ogs Ibr irr^ubrity, isee Append. Chap, rule niri thereon, see td. § 6. and the notice 

to idaiatifT, not to make it absdute, id. § 7. 
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charge on filing common or entering a common" appearance ; or, !f he 
has given bail to the slieriff, that the bail bond may be delivered up to be 
cancelled. Ajud^imt by default is irregularj when the defendant, in an Juiigment. 
action not bailable, has not be^n ^ served with a copy of process, or there 
has been no declaration regularly delivered or filed, and notice there(>f 
given to the defendant or when it is signed before the defendant's ap- 
pearance, or without entering a rule to plead, or demanding a plea, when 
necessary ; before the time for pleading is expired ; or after a pl^ lias 
been regularly delivered or filed **. And when ah cjrecuiion if irhegular, Execiit)(»n. 
the defendant may move to set it aside ; and that he be discharged out of 
custody, or that the money levied may be restored to him 

The application to set aside proceedings for irregularity, should be. made Application to 
as early as possible, or, as it is commonly said, in the first instance^; and 
when there has been any irregularity, if the party overlook it, ajid take 
subsequent steps in the caiist?, he cannot afterwards revert back to the 
irregularity, and olyect to it^ If there be any defect or irregularity 
therefore in mesne process, or the notice subscribed thereto, or in the ser- 
vice of process, the defendant should take advantage of it before he Las 
appeared ‘And if the irregularity be in the delivery, filing, or notice of 
declaration, the application should be made, if possible, ifvo days at least 
before the time appointed for the execution of the writ of inquiry Tr- Wnicor of irre 
regularity in the service of process, however, is waived by the defendant s 
attorney having written to the plaintiflT's attorney, after the process was 
served, undertaking to a})pear, receive a dccLiration, and give security for 
costs ; or by the defendant’s paying the debt and part of the costs or 
adn)^]tt;iug the debt subsequently to the service of the writ, luid requesting 
time for the payment of it And, by taking the declaration out of tljo 
office, or obtaining time to put in bail to the action, the defendant, we 
have seen *, waives all objections to the regularity of the process ; the in- 
tent of which is only to bring him into court. But this it seems is only 
a w^aiver of irregularities in the process, and not in the declaration Yet, 
where the plaintifif declared by the hj/e, before he had declared in chief, it 
was holdcn, that taking the declaration by the bye out of the oilice, w as a 


• 4 Taunt. 818. 

Id. 545. 

® 489. Appf*n(l. Cliap. XX. § .9, 4. 

0 d Dumf. & East, 7. 1 East, 8 
DowU A Uyl 4-50. 9 Price, 6.^7. 

* 1 East, 77. and see 3 Purnf. & East, 

la 5 Durnf. & East, 954. 464. 1 East, USO. 
2 Smith R. S91. 2 Chit. Rep. 236, 7. 

6 Barn. & ,Cres?76. 9 Dowl. & Ryl. 194. 
S. C. 6Barti. & Cres. 77.(6.) 9 Dowl. & 
Ryl. 18. K. B. 1 II. Blac. 251. 1 Bos. & 
Puli 260. 344. I Taunt. 59. 2 Taunt. 244. 
4 Taunt. 546;^ 6 Taunt. 6. I Marsh. 4ftS. 
S. C.* 6 Taant* ' 196, I Moore, 299, C P. 


9 Price, 637. 11 Piice, 122. Excheq. 

« 2 Smit^ R. ,391. 2 Chit. Rep. 237. Cas. 
Pr. C. P. 69. 140. Pr. Be®r. 127, 242, S. 0. . 
Barnes, 255, 6. 2 New Repf. C^iP. 75, and 
see N. M. 2 Geo. IL C. P. 6 Price, 15. 

^ 1 Chit. Rep. 129. and see 2 Chit. Ue|[i, 
236. 

Ml Price, 122. ' 

* 7 Moorc, 461. 1 Bing. 139. S. C. 

« Ante, 160. ft, 

2 New Refiw G. P. 88. and see 4 DurnU 
&Etat,S49. 


VOIi. r. 



& 14 ! 0? SJIT^ING AND 

waiver of the insularity*. So, where the dlecJa^ation was delivered at 
the same time as a lull of particulars which was insufficient, and another 
order was afterwards obtained for better particulars, the court of Common 
Pl^s held, that as the defendant’s attorney had not returned the declara- 
tion, with the insufficient particulars, he had. waived the irregularity'*: 
And if the plaintiff take a plea out of the office, and keep it, he waives 
any pbjection to the plea, on the ground of its having been pleaded by a 
new attorney, without an order to change the former one In proceed- 
ing against prisoners, an irregularity, wc have seen, may be waived by the 
defendant's pleading letting judgment go by default ®, or suffering the 
plaintiff to charge him in execntioii But the giving of a bail bond s, or 
paying or giving security for the debt by a defendant under arrest, will 
not operate as a waiver of the irregularity : And where the defendants 
had appeared to a scire facias^ after a rule nisi had been obtained for set- 
ting aside propeedings for irregularity, tlie court held, that the rule having 
been obltuaerl the laat day of term, which was no stay of proceedings, the 
defendants were obliged to appear, and tlxerefore it was no waiver Tlie 
defendant’s pleading, how^cver, to the scire facias, would in such case be 
a waiver of the irregularity K 

Motion to set In the King’s Bench, it is a rule to refuse motions to set aside process 
irregularity, even though no new step has been taken in the cause, un- 

In C. P. loss the defendant make his application in a reasonable time But, in 

the Common Pleas, a defendant may move to set it aside, at any time be- 
fore a new step is taken in the cause "*. And this was formerly considered 
as necessary ; it being holden, that a defendant who complained of an ir- 
Fogularity in process, must, if he had an opportunity, have applied to set 
it aside, before the plaintiff had taken any further step But where the 
plaintiff having served an irregular process, the defendant gave him notice 
of the irregularity, and that if he proceeded thereon, the defendant would 
move to sot aside the proceedings, this was deemed an exception to the or- 
dinary rule And now, according to later decisions, the court of Com- 
nimn Pleas will not bind the defendant to any particular time for applying 
to set aside the proceedings ; nor refuse the application, unless the party 
who has served the defective process take some step, by which he shews 
that he means to pocced upon it ** ; ip which case, they expect the appli- 
cation to be made immediately!*; Therefore, where a defendant has been 


* 3 East, 342. Ante, 424> 6. (/). 

** 2 Moore, 90. and sec ir/. 655. 8 Taunt. 
592. S. C. 

* 2 New Rep. C. 1\ 509. 

** Ante, 357. 

^ Ante, US, 

< Ante, 357. 

* 7 Dumf. & East, 376, bujt see 4 Moore, 
31^7^ 1 Birod. & Bing. 529. S.C. 

^ i Chit. Rep* 468. 

' ^ ilasv46^ and see 13 East, 588. 
*lDork1tRyll8U 


* 6 Taunt 191, 2. 1 Marsh. 651. S. C. 
]}er Gibbs, Ch. J. Pearson v, Hodgson, M. 
55 Geo. III. K. B. 1 Chit Rep. 14. (fi). 6 
Z'aunt. 6, 1 Harsh. 403. S. C* 1 Moore, 
300. 6 Bam. & Cres. 76. 9 Dowl. A Ryl, 
1 8*. S. C. 6 Barn. & Ores.!?. (6) 9 Dowl 
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served with notice of declaration, and interlocutory jud^ent signed, and 
notice given of executing a writ of inquiry, he is too late to take advan- 
tage of a defect in the process And though an appearau(^ entered by 
the plaintiif, according to the statute, is not of itself sudicient, in the 
Common Pleas, to cure a mistake in the service of process **, yet if notice 
be afterwards given to the defendant, of the declaration being filed, he 
must apply to the court before judgment In the Exchequer, the ap- 
plication to set aside proceedings for irregularity, ought to be made in the 
first instance ; and where the party cannot satisfactorily account for not 
applying sooner than he docs, the court will not assik him ^ : and it is 
said to be a rule, that all motions to annul proceedings, on the ground of 
irregularity, should be made the same term with the proceedings com- 
plained of®- In disposing of a rule nisi, for setting aside all proceedings 
subsequent to the writ of quo minus, and service thereof, and staying all 
further proceedings, on payment of the debt, and costs of the writ and 
service, that comrt would not give an opinion on the alleged unreasonable- 
ness of an attorney’s bill, stated as the sole ground for supporting the rule ; 
that being a proper subject of reference to the master : nor would they 
make such reference a part of tlie order for discharging the original rule 
There are some distinctions deserving notice, between a mere irregu^ 
laritij, and a complete d(fect in the proceedings : The former may be 
waived by the adverse party, but not the latter b. For a mere irregu- 
larity in the copy or service \ of process, or in the declaration &c. the 
courts will only set aside the proceedings that arc irregular, hiaving the 
plaintiff at liberty to continue his suit from the last regular proceeding ' j 
but for a complete defect, the proceedings are stayed in Mo On setting 

aside proceedings for irregularity, the party complained of is in general 
liable to the payment of costs unless the rule be opposed in the first in- 
stance ® ; but on staying them as defective, the costs are in the discretion 
of the court. 


In Exchequer. 


Distinction be- 
tween irregu- 
larity, and 
defirt, in pro- 
ceedings. 


Costs on setting 
aside, and stay- 
ing proceed- 
ings. 


Though the proceedings are regular, yet it sometimes happens that 
they are d^ective, as where the cause of action is frivolous, or the action 


Staying pr 
ceedings. 
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brouglit or condnctfid upon insiifficieiit grounds, contrary to good faith, or 
without proper authority : and in such cases, the courts on motion will 
order the jmjcccdings to be stayed, with or without costs, according to cir- 

cumstaiiccs. 

When flebt sue.l W'hcu tlic debt swed for appcari;, on the face of the declaration or Js 
bo\SrIbr/y uduiittcd by the jdaintiff, or his attorney or proved by the affidavit of 

shillings. ' the defendant S to he under /or(y shillings, and the plaintiff may recover 
it in an inferior jurisdiction, the courts on motion will stay the proceed- 
ings ; it being below their dignity to proceed in snch an action. Formerly, 
when the pliiintiff demanded more, the court of King’s Bench would not 
have permitted an affidavit to be read, that the defendant owed him less ^ ; 
or that the defendant had applied to the plaintiff for his demand, who 
sent him a bill for goods, to the amount of 1/. 18,?.** : but the practice has 
been since altered as above, agreeably to the usage of the court of Exche- 
quer. Tn the latter court however, on a motion to set aside proceedings as 
infra on an affidavit that the debt sued for does not amount to 

40.?., the court will not inquire into the amount, if an affidavit he put in, 
on shewing cause, that the demand exceeded that sum ; but will at once 
discharge the rule with costs And it should be observed, that an action 
cannot be brought in the county court, unless the cause of action arise, 
and the defendant reside, within the county « : Therefore, though the de- 
mand be for less than forty shillings, if the cause of action arise in one 
county, and the defendant reside in another, the action may be brought in 
a superior court s. In trover, the court of Common Pleas would not stay 
jjrroccedings, on an affidavit from the defendant, that the cause of action 
did not amount to forty shillings ; the amount of the value of the article 
sought to be recovered by such action, being mere matter of calculation, 
to be ascertained by a jury \ And where a defendant, living 'irithin the 
jurisdiction of the court of requests for WesimmHcr, was sued in the 
King’s Bencli, for a debt under forty shillings, and neglected to take ad- 
vantage of the statute 23 Geo. IL c. 27. by pleading it in bar, the court 
■w^ould not, after verdict for the plaintiflT, cither suffer a suggestion to be 
entered on the record, that tho defendant lived within tlie jurisdiction, or 
stay the proceedings So, where a cause has been removed from an 
inferior court, this court will grant a procedendo, if the debt or damages 
apjKiur to be under forty shillings ^ ; But the court refused to quash a ccr- 
fim'art upon this ground, in an action for an assault brought against excise 
officers, who could not have had an impartial trial in the inferior court h 
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By the statute 21 Jac, I* c. 4. ^ 1. ^'all ofences against any pmal sta^^ In penal actions, 
tute, for which any common informer may lawfully ground any popular 
action^ bill, plaint, suit or information, before justices of as^size, justices 
of nisi prius or gaol delivery, justices of oyer and lerminer, or justices 
of peace in their general or quarter sessions, shall be commenced, sued, 
prosecuted, tried, recovered and determined, by way of action, $zc. bt;- 
fore the justices of assize, &c. or before the justices of peace of every 
county, city, borough, or town corporate, and liberty, having power to 
inquire of, hear and determine the same, wherein such offences shall be 
committed, in any of the courts, places of judicature, or liberties aforc- 
** said respectively only, at the choice of the parties which shall commence 
suit, or prosecute for the same, and not elsewhere : wdth an exception 
“ of certain odences, concerning popish recusancy, or for maiiiteinnieoj 
champerty, or buying of titles, This statute has been construed 

to restrain the jurisdiction of the King's Bench, in actions of deh! by 
common informers, in cases where the penalty may be sued for by action, 
bill, plaint, suit or information, eitlicr in tlic courts at IVesiimnster, or at 
the assizes or sessions of the peace, as on the statute 5 h)liz. c. 4. : and 
they ciinnot in such cases bring debt upon the statute, iiitlu* King's Bench, 
unless the cause of action arise in Middlcscjc, where the court sits ,* but 
must prosecute by information, &c. before justices of assize, &c. as the 
statute directs So, an action to recover a penalty, under the statute 5 
(j Kdw. VL c. 14. must be brought in the county where the fact was 
committed, and not commenced in the su 2 )erior courts at JVextminsirr^. 

But the statute 21 Jac\ L c. 4. is confined to sucli statutes* only as were 
in being at the time of making it, and dues not extend to any offeiiaft 
created since that statute ; so that prosecutions ou subsequent penal sta- 
tutes are not restrained thereby, but that statute is, as to them, as if it 
were repealed protanto*^. It is also settled, that this statute does not 
give any new jurisdiction to the justices of assize, whore they had 
none before and therefore, where the j>enalty is to be recovered by ac- 
tion, ike. or information, cither in the courts of record at Weximinsicr 
only, or in the king's courts, wherein no e.uoi^n, prof (jcf ion, or wager of 
iaw shall be allowed, (whicii words arc held ti<) mean tJie courts at B'V.v/- 
minster,) the statute 21 Jac. 1. does not apjdy ^ ; ajid a suit prosecuted at 
the assizes, &c. to recover such penalty is erroneous And, for tlio same 
reason, the statute only restrains the j)roceediiigs on penal statutes in the 
superior courts, wdicre the informer, before the passing of that statute, 
might have sued in the inferior as well as the superior courts, by action, 
bill, plaint, suit, or information The true rule seems to be, that on all 


*• 1 Sylk. 373. 

* Willes, 634. 

1 Salk. 372, 8. SeL JV?, Pii. 6 Ed. 636, 
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OP AND 

pettftl laws antecedent to the statute 21 JWc. I. c. 4. where the justioca of 
assize and superior courts at Westminster have a Concurrent jurisdiction, 
both as to the subject matter and mode of proceeding^ the suit must be 
commenced before justices of assize, or at the sessions, and not before the 
justices at Westfninster : For though the statute 21 Jac, I. gives' no new 
jurisdiction to inferior justices, yet it in terms takes away the jurisdiction 
of the courts at Westminster, But in suits on those statutes that give 
debt, &c. and mention not justices of assize or of the peace, or where the 
inferior court has not a concurrent jurisdiction, both as to the subject mat- 
ter and mode of proceeding, they must be brought in the superior courts, 
otherwise there would be a defect of remedy 

By the same statute, § 4. no officer or minister of any court of re- 
** cord, shall receive, file or enter of record, any information, bill or plaint, 
count or declaration, grounded upon the said penal statutes, or any of 
them, which are apjwinted to be heard and determined in their proper 
counties, uiiHl the informer or relator hath first taken a corporal oath, 
before of the judges of that court, that the offence or offences laid 
in such information. Sec. was or were not committed in any other county 
than where, by the said information, &c. the same is or are supposed to 
have been committed ; and that he believeth in his conscience the of- 
fence was committed within a year before the information or suit, within 
the same county where the said information or suit ^vas commenced, the 
same oath to be there entered of record ^ And upon this clause of the 
statute, the proceedings were stayed on motion, in a penal action on the 
25 Edw. 111% st. 4. c. 3, where the application was made in an early stage 
of the cause ; because no affidavit had been filed, that the offence was com- 
mitted within the county where the action was brought, or within a year 
before the bringing of it, according to the 21 Jac. 1. c. 4 But in a 
subsequent case, where the application was not made till after verdict, 
the court would not stay the proceedings on a similar ground, in a penal 
action on the 21 lien. VIII. c. 13. § 26. for non-residence®. 

In an action for bribery, on the 2 Geo. II. c. 24. the courts will stay 
^lic proceedings, even after verdict, upon the clause of discovery or if 
there has been any wilful delay in prosecuting the actions. But until the 
defendant appears to the writ, the question as to the wilfulness of the de- 
lay does not arise : Therefore, where the writ was returnable on the first 
return of Trinity term 1321, and the plaintiff did not declare till the 1st 
of June 1822, and no appearance had been entered for the defendant ; the 
court held, that the proceedings could not be stayed under the above sta- 
tute The proceedings have been stayed in an action on the 18 Geo. II. 
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c. 34 !• ftar Iceepin^a ganiog house ; becattseji by a pievioua statute*, 

the peeiaitty is payable on conviction^ before a justice of ^e peace. And On turnpike act. 
they might also, it seems, have been stayed, in an action on the general 
turnpike act, 13 Geo. III. c. 84. § JO'*, for using a greater number of 
horses than is thereby allowed for drawing waggons, &c. on the ground of , 
its being necessary by reason of deep snow or ice : but, in order to stay 
the proceedings on that ground, an application must he made to the court 
above, in which the action is brought, and the defence is not available 
at nisi prius^* In an action for non^resideMce, on the statute 43 Geo. III. In 'action for 
c. 84. J 12. the proceedings were stayed after dcclarat^n, in the Common 
Pleas, on the statute 54 Geo. III. c. 6. : But the court would not stay 
the proceedings, on a writ suggested to be the commencement of an ac- 
tion for non-residcncc, before the delivery of the declaration, without 
some other evidence of the nature of the action ® : and they refused to 
extend the relief of the statute, to a case where the defendant had ob- 
tained a rule to compound, before it had passed 

Actions or prosecutions for the recovery of penalties on the reve- For penalties, 
nnc laws, must, by several acts of parliament, be commenced and carried 
on in the name of the attorney general, or other officer of the revenue. 

Thus, by the 26 Geo. III. c. § 13. if an action be commenced or Ilelating tocus- 
prosecuted, for the recovery of any penalty or forfeiture, by virtue of *^°”*®* excise, 
any act relating to the ciistmns or excise^ unless the same be commenced 
and prosecuted in the name of the attorney general, or some officer of 
the said revenues, the same, and all proceedings therein, arc declared to 
“ be null and void ; and the court shall not permit or suflfer any pro- 
“ ccedings to be had thereupon K.” By the 30 Geo. III. c. 104. § 38. ^‘it I potteries, 
shall not be lawful for any person or persons to commence or enter, or 
cause or procure to be commenced or entered, or hied or prosecuted, 

£uiy action,^suit, bill, plaint, or information, for the recovery of any pc- 
jialty or penalties, inflicted by any of the hnvs touching or concerning 
lotieriesy or by that act, unless the same be commenced, entered, filed 
and prosecuted, in the name of his majesty's attorney general, in the 
court of Exchequer at Westminster, if the offence shall be committed 
in England ; or, in the name of his majesty's advocate general in the 
court of Exclicquer in Scotland, if the offence be there committed : 

“12 Geo. TI. c. 28. § 1, Taunt. 807. I Marsh, 872. S. C. 5 Taunt. 

*> This statute has been since repealed, by 84-8. 1 Marsh. 887. S, C. C Taunt. 198, 1 

stat. 3 Geo. IV. c. 120. and see stat. 4 Geo. Marsh. 547. S. C. See also the statute 57 

IV. c. 95. to explain and amend the latter Geo, III. c. 99, § 6, &e. for enforcing the 
act, residence of sj)iritual persons on their bene- 

® 11 East, 484. flees. 

^ 5 Taunt, 306. This statute was conti- ® 6 Taunt. 804, 

nued by the 54 Geo. III. c. 44. And, by the ^ Id, 806. 

statute 64 Geo, III. c. 54. § 4. the court, « And see 6 Geo. IV, c. 108. § 100. ac- 

or a judge, is authorized to stay the proceed- cord.: and, by § 101. of that statute, the at- 

ings in such an action, upon certain condi- torney general may enter a n<di prosequi, oa 

tions : And for determinations on this sta- informations exhibited for penalties, 
tute, see 5 Taunt. 629. 1 Marsh. 368. 5 
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any al^U be mmnihmei m enteired in 

or.iumies/tbe sitmo proc^dings tbe«eupoh4iad> are 

fleelarecl to bc^nnli^ and void ; and > the count where suck proceedings 
idietl be ^ eomineiiced^ ebali cause, the same to be stayed/’ And there 
• is a similar claUscMn tiie statute 44 Geo. II L c. 98. $ 10. with respect to 
actionsy^&o. for the recovery of penalties incurred by virtue of that or any 
other act or acts of parliament^ relating to his majesty’s stamp duties, or 
any other duties under the management of the commissioners of the du« 
ties on stamped vellum, parchment and paj)€r *. 

By the Bank acts the courts were authorired to stay proceedings; in 
actions brought against the governor and company of the Bank of Eng^ 
land, during the continuance of the restriction thereby imposed on pay- 
ments by the said governor and company in cash, to compel payment of 
any note of the said governor and company expressed to be payable on 
demand; or of any note of the said governor and company, made payable 
othcrAvise tha?! or demand, or of any other debt, which the said governor 
and company ^^l^ou^d be willing to pay in their notes expressed to be pay- 
able on demand ; until the expiration of the time limited for the con- 
tinuance of such restriction. 

By the annuity act, 17 Geo. HI. c. 2(i. § 1. it was enacted, that a 
memorial of every deed, bond, instrument, or other assurance, whereby 
auy annuity or rent charge should be granted for one or more life or 
lives, or for any term of years, or greater estate, determinable on one 
or more life or lives, should within twenty days of the execution of such 
deed, &c.»be enrolled in the high court of Chancery; and should coii- 
tain the day of the inon^Ji, and the year, when the deed, &c. bore date, 

** and the names of all the parties, and for whom any of them were 
** trustees, and of all the ^vitnesses ; and should set forth the aiinuol 
sum or sums to be paid, and the name of the person or persons for whose 
life or lives the annuity avas granted, and the consideration or consi- 
" derations for granting the same ; otherwise every such deed, &c. should 
l)e null and void, to all intents and purposes.” By a subsequent clause S 
it was further enacted, that in every deed, instrument, or other assu- 
rance, whereby any annuity or rent charge should be granted, or at- 
tempted to be granted, the c&nsideratim really and bmd fide, (which 
should be in money only,) and also the name or names of the person or 
persoiis by whom, and on whose behalf, the said consideration, or any 
part thereof, should be advanced, should be fully and truly set forth 
and described in words at length ; and in case the same should not be 
fully and truly sot forth and described, every such deed, &c. should be 
null and void, to all intents and purposes.” 

59 Geo. Ill, c. 49. $ 1. the restrictions on 
IHiyments in cash, under these several acts, 
fina% ceased and determined, on the firO. 
day of 1B29* 

^ 53 . 


* And see the statute 35 Geo. III. c. 55. 

^ Geo. IfL c. 45. § 37 Geo, III. 

c. 9|. 5 !!, . 38 Oco. UI. C. 1. § I. 48 Geo. 
Ill, e, 59 Geip. III. c. 23* But by stau 
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And, by ihafmrth section of the aet, if any paartof ftrconsidei^tion 

should be returned to the person ad vending the saute; or, in ca^ the 
** oontdderation, or any part of it, was paid in nole^, if any df dbe notes, 
** with the privity and consent of the person advancing tlie same, should 
" not be paid when due, or should be cancelled or destroyed, without be^ 
ing first paid; or if the consideration, or any part of it, was^paid in 
goods ; or if any part of the consideration was retained, on pretence of 
answering the future payments of the annuity, or any other pretence ; 
in all and every of the aforesaid cases, it should and might be lawful 
* for the person by whom the annuity or rent charge w'as made payable, 
to apply to the court in which any action was brought for payment of 
the annuity, or judgment entered, by motion^ to stay proceedings on the 
judgment, or action ; and if it should appear to the court, that such 
practices as aforesaid, or any of them, had been used, it should and 
** might be lawful for the court to order the deed, bond, instrument or 
other assurance, to be cancelled, and the judgment, if any had been en« 
« tered, to be vacated/' 

By this latter clause the courts had, in certain cases, an express juris- 
diction given them, by motion, to stay proceedings in an action brought for 
payment of the annuity, or on a judgment entered ; and to order the deed, 
&c. to be cancelled, and the judgment to be vacated. In other cases, not 
specially provided for by the above clause, where a warrant of attorney 
has been given to confess a judgment, or judgment has been entered up in 
the King’s Bench, for securing the payment of an annuity, the court, in 
virtue of their geiteral jurisdiction, will enter into the validity of the war- 
rant of attorney, or judgment, upon motion; and if the provisions of the 
act have not been complied with, will vacate the warrant of attorney, or 
set aside the judgment ^ And judgment was set aside for want of a me- 
morial, though it bad been omitted at the request of the grantor \ But 
where an action was brought by executors, on a bond gv^en by the de- 
fendant to their testator, for securing an annuity, and, upon a plea of non 
est factum, they obtained a verdict and judgment, and levied execution 
thereon, the court held this not to be a case where they could give relief, 
upon a summary application under the annuity act, for a defect in the me- 
morial^'; for the act only meant to refer to such judgments on warrants 
of attorney, as were intended to be a part of the security for the annuity, 
and not to extend to eases where a judgment is obtained in the ordinary 
course of law, on any instrument given for securing the same And the 
court of Common Picas set aside a judgment and warrant of attorney. 


* 4 Durnf. & East, 694. 1 H. Blac. 659. 
4 Bro. Ch. Cas. 310. 2 Ves.>rt. 138. S. C. 
6 Durnf. & East, 737, 1 & Pul. 461. 

3 Taunt. 640. 10 Moore, 173. 3 Bing. 475. 

C. But where a warrant of attorney was 
given to enter up judgment in.j^e Common 
Fleas, upon which judgment was entered up 


by mistake in the King's Bench, it seems that 
the latter court, though they will set aside the 
judgment, will not order the warrant of attor> 
ney to be vacated. 6 East, 341. (o). 

^ 3 Chit Bep. 34. 

® 7 Durnf. & East, 495. 

^ Per Ld. Kenyan, 7 Durnf. A East, 406. 
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By annuity act, 
53 Geo. 111. 

G. 141. 
Bnrolinent of 
mcniorial; and 
its contents. 


gives to secure an annuity^ f<^ a defect to thu Btemo9riia!> i^out cdsts, 
beamse it was the case of lai exectttorX 

' Upon the fourth section of the act> it has been holden^ that the applica- 
tion to the court should be made by the person by whom the annuity is 
payable ^ ; but the court in one instance set aside a judgment entered on 
the annuity bond^ and execution sued out thereon, for a defect in the me- 
morial> upon the application of a judgment creditor of the grantor, with a 
view of letting in a subsequent judgment of his own ^ In a later case 
however, where the grantor of an annuity had assigned a lease for securing 
the payment of it, and afterguards sold his int^est in the lease to a fair i 
purchaser, it was holden that the latter was not entitled, under that sec- 
tion, to apply to the court, to have the security delivered up to be can- 
celled, because the memorial required by the act was not duly registered 
And where the attorney for the grantor of an annuity, at the time of the 
payment of the purchase money, took and retained an unreasonable part 
thereof for tlie expenses of the deed, the court on that ground would not 
set aside the aaonity®. By the above section, the courts are expressly au- 
thorized to order the deed^ &c. to be cancelled, as well as to set aside the 
judgment, or stay the proceedings : But where the application is made to 
the general jurisdiction of the court, it seems that they will only vacate the 
warrant of attorney, or set aside the judgment or execution ; and not make 
any order respecting the deeds, &c. which are declared by the act to be null 
and void, to all intents and purposes And in general, the fourth section 
of the act is not imperative on the court ; but it is in their discretion, 
either to vacate the securities given for an annuity, in case of a violation 
of that clause of the act, or to do so on certain terms, or to refuse to do so, 
according to the circumstances of each particular case s. 

By the statute 53 Geo. 111. c. 141. § 1. the former act was repealed, 
save and except so far as regarded any annuities or rent charges which 
had been previously granted : And it is enacted thereby, that " within 
" thirty days after the execution of every deesd, bond, instrument, or other 
“ assurance, whereby any annuity or rent charge shall, from and after the 
^ passing of that act, be granted for one or more life or lives, or for any 
** term of years, or greater estate, determinable on one or more life or lives, 
" a memorial of the date of every such deed, Innid, instrument, or other 
** assurance, of the names of all the parties, and of all the witnesses 
thereto, and of the person or persons for whose life or lives such annuity 
or rent charge shall be granted, and of the person or persons by whom 
the same is to be beneficially received, the pecuniary consideration or 


® 1 Bos. & Pul 385. 

, } 7 iVIoore, 83* 3 Brod. & Bing. «55. 

^ 5 Durnf. & East, 9. 
f 8 Dumf* & East, 403. but sec 2 East, 
533 . 

r7^mnUJm» 


^ 2 Ves. jun* 138. 6 Durnf. 8c East, 404. 
730. 7 Durnf. & East, 353. 3 East, 500. 1 
Marsh- 483. 10 Moore, 173. 3 Bing. 475. 
S. C. but see 1 Bos. 8c Pul. 66. 483. 

« 6 Barn. & Aid. 61. 3 Dowl & Byk 
150. S.C. , 
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considmtions for granting tlae mm* and the annual sum or , sums to be 
paid^ shall be enrolled in the high court of Chancery> in the form or to 
the effect therein mentioned^ with such alterations therein, as the nature 
and circumstances of any particular case may reasonably require : other- 
wise every such deed, bond^ instrument, or other assurance^ shall be null 
and void, to all intents and purposes And that in every deed, bond, Nam^ of parties 
" instrument, or other assurance, whereby any annuity or rent charge shall, 
from and after the passing of that act, be granted, or attempted to be 
granted, for ono or more life or lives, or for any term of years, or greater 
estate, determinable on one or more life or lives, where the person or 
persons, to whom such annuity shall be granted, or secured to ,be paid, 
shall not be entitled thereto beneficially, the name or names of the per- 
son or persons who is or are intended to take the annuity beneficially, 
shall be described in such or the like manner, as is therein before re- 
“ quired, in the enrolment ; otherwise every such deed, instrument, or 
other assurance, shall be null and void V' 

And if any part of the consideration for the purchase of any such an- Staying procccd- 
nuity or rent charge, shall be returned to the person advancing the same; 
or in case such consideration, or any part of it, shall be paid in notes, 

“ if any of the notes, with the privity and consent of the person advancing 
the same, shall not be paid when due, or shall be cancelled or destroyed, 
without being first paid; or if such consideration is expressed to be paid 
in money, but the same, or any part of it, shall be paid in goods ; or if 
the consideration, or any part of it, shall be retained, on pretence of 
“ answering the future payments of tlic annuity or rent charge, or on any 
other pretence ; in all and every tlie aforesaid cases, it shall be lawful 
“ for the person by whom the annuity or rent charge is made payable, or 
whose property is liable to be charged or affected thereby, to apply to 
the court, in which any action shall be brought for payment of the an- 
nuity or rent charge, or judgment entered, by motion, to stay proceed- 
ings on the action or judgment ; and if it shall appear to the court that 
such practices as aforesaid, or any of them, have been used, it shidl and 
may be lawful for the court to order every deed, bond, instrument, or 
" other assurance whereby the annuity or rent charge is secured, to be 
cancelled, and the judgment, if any has been entered, to be vacated®/' 

This act does not extend to " Scotland or Ireland nor to any annuity Cases to wliich 
or rent charge given by will, or by marriage settlement, or for the ad- ^tund* doesuot 
vancement of a child; nor to any annuity or rent charge secured upon 
freehold, or copyhold or customary lands, in Great Britain or Ireland, 
or in any of his majesty’s possessions beyond seas, of equal or greater 
annual value than the said annuity, over and above any other annuity, 
and the interest of any principal sum charged or secured thereon, of 
which the grantee had notice at the time of the grant, whereof tlie 
grantor is seised in fee simple, or fee taiIinpossession> or the fee simple 
“ whereof in possession the grantor is enabled to charge at the time of the 


b§4.. 


*§ 6 . 
^ § 10 . 







w gjwa^^ 

Itetids; the dWdtnd* whete^ m ot eqiud otf gt^ter aiB^iual vitluc than 
the said nnnaity ; nor to any voluntaf^ annnity or rent charge, granted 
« without regard to pecuniary consideration, or money's worth ; nor to 
** any annuity or rent charge granted by any body ctarporate, or under any 
authority or trust created by act of parliament*" ^ 

When no memo- A* mere surety, who charges with the payment of an annuity his estate 
ntl is required. simple, of which he was seised in possession at the time of granting 

it, and which was of greater annual value than the annuity, is considered 
as a grantor, within the meaning of the annuity acts * ; and therefore, in 
such case, no memorial is required Where, on a fair and bond jule sale 
of an interest in land, the consideration, in part or in the whole, is an an- 
nuity to be paid to the vendor, such consideration is not a /jccuwiar^ con- 
sideration, or money's worth, within the meaning of the statute 53 Geo. III. 
c. 141. Therefore, ivhere the plaintiff had assigned an interest in coal 
mines to the defendant, in consideration of an annuity for her life, and for 
the payment of wl&ch a bond %vas conditioned ; the court of Common Pleas 
held, that such bond did not require enrolment A memorial of an ati- 
nuity deed, enrolled within thirty days after execution of the deed by the 
grantee, is good, though enrolled before execution by the grantor^. And a 
memorial, when necessary, need not state that the annuity is redeemable®; 
nor the name of tlie party, to w^hom the warrant of attorney for securing 
it was given * ; nor for what penal sum It authorizes a confession of judg- 
ment 

It is sufiident to state in the memorial, that the annuity was granted for 
the lives of A, B. &c, (naming them,) without stating their description, by 
residence or otherwise, or adding that the annuity was granted for their 
joint lives, or the life of the survivor, or for a term of years determinable 
on those lives And where an annuity deed contained a covenant by the 
grantor, that he would not at any time during the continuance of the an- 
nuity, go upon the seas, .or to parts beyond them, without first giving the 
grantee set^en days notice in writing of such his intention, in order to enable 
him to pay such additional premiums of insurance as might be incurred on 
account thereof, which premiums the grantor covenanted to pay to the 
grantee ; the court of Common Pleas held, that it was not necessary to 
state such covenants in the memorial, under the statute 9. 8o, where the 
grantor of an annuity assigned a policy of insurance on his own life to the 
grantee, whereby the latter was enabled to insure the life of the former at 
a less premium than he otherwise could have done, the court held, that such 
assignment was no part of the consideration, and need not therefore have 
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IJI. <. 26. S 8. 53 Geo. III. 

10. , . 

*> 5 Bam. dk Aid. 4U. 

* 5 « Brod. A Bing. 702. 

S. C. , afd ipee A Mitore^ 629. on atat. 17 
Geo. niy* ®6* and $ Bara. & ilfts, 07&. 
4 Dvwl St Byh ftiO. S. C. i Bing. on 


atat. 53 Geo. III. c. HI. 

^ 3 Bing. 215. 6 Barn. & Cres. 49. 
Dow]. & Byl. 113. S., C. in Brrur. 

® 3 Bara. & Aid. 206. 
f 4 Bsrn. A Aid. 281. 
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indentute, ^hich algo contiUiiitd^ ribase ef^« fiafj^aiiiiij^ty; tbe ^wn 
held, that it was sufficient t6 deactibc the annuity deed : in the memovial, 
as a grant of an annuity \ 

When, part of the consideration for an annuity had been deposited in the What is, or not, 
hands of the grantee’s attorney, till certain houses, out of which the an- 
nuity was granted, should be completed, but it appeared that the money 
deposited had all been paid over to the grantor, in a short time after the 
date of the deeds, and there was no fraud in the transaction, the court re- 
fused to set aside the annuity, on the ground that the power given to them 
by the above act was discretionary, and that this was not the case of a 
fraudulent retainer contemplated by the act But where, upon the grant 
of an annuity, the agent of the grantee, on paying the consideration mo- 
ney, retained, or caused to be returned to him, a considerable sum for the 
expense of deeds, investigating title, journies, &c., (two witnesses, brought 
from a considerable distance for the purpose of attesting the execution of 
the annuity deed, having first retired,) the court of Common Pleas held 
this to be an illegal retainer, for which the grantee was responsible ; and 
on that ground set aside the annuity, ten years after it had been granted 
and acted on, though the grantee alleged that he had given no authority 
for, and was ignorant of, such retainer^. And where an annuity being in 
arrear, and the rents of an estate on which it was secured being unpaid, 
the trustee of the estate, who had negotiated annuity between the 
grantor and grantee, advanced a sum to the latter, in anticipation of the 
coming rents, and received from him, on such advance, the 'Commission he 
usually received on annuity jjayments, the court of Common Pleas set aside 
an execution, which, the rents proving insufficient, was afterwards issued 
for this sum, in the name of the grantee, against one who, as surety for the 
payment of the annuity, had given a warrant of attorney to confess judg- 
ment and also another execution, which, under similar circumstances, 
the grantee afterwards issued for this sum, against the grantor 

It having been decided by the court of King’s Bench, that the memo- Description of 
rial of an annuity must contain the description and place of residence of memoriat 
the witnesses to the annuity deed«, it was, in consequence of that di^ci- 
sion, enacted and declared, by the statute 3 Geo. IV. c. 92-** that " by the 
“ said act of tlie fifty-third of the reign of his late majesty, no further or 
other description of the subscribing witness or witnesses to any deed» 
bond, instrument, or other assurance, whereby any annuity or rent charge 
was or miglit be granted, was required in the memorial thereof, besides 


* 2 Barn. & Cres. 2S2. 3 Dowl. & Ryl, 
263. S. C. and sec 2 Barn. & Ores. 251. 3 
Dowl. & Ryl. 485. S. C. 

^ 6 Bans. & Cres. 366. 

* 4 Barn. & Aid. 281. 

^ 1 Bing. 334. 8 Moore, 109. S. C. and 
see 6 Moores 491. 8 Moore, 362. 1 Bing. 
287. S. C. 8 Moore, 320. n. 9 Moores 703. 
2 Bing. 370. S. C. 3 Bing. 177. 4 Bing. 


26. 6 Barn. & Cres. 165. 

1 Bing. 171 7 Moore, 579. S. C. and 
sec 8 Moore, 224. 1 Bing. 274. & C. B 
Moore, 324. 1 Bing. 316. C. 6 Bam* & 
Cres. 165. 

^ 1 Bing. I9a 7 Moore, 62h & C. 

« 5 Bam. & Aid* 444^ 717. 1 Dowl & 
Byl 374* a C# 

*^ 51 . 



** the mme$ of all such witnesses i' aiid that' fh^ sa^ a<^ ^ouM be 
deemed, constraed and taken.” And, in a case arising after the j^siiig 
of 3 Geo. I V. c. 92. where the witnesses to the deeds were an attorney's 
clerks, the court of Common Pleas held, that they were sufficiently de- 
scribed in the memorial, as clerks to their employer, stating hie place of 
residence *. It having been detcrAiilied, however, by the court of King's 
Bench, that the memorial of an annuity must contain the Christian names 
of the subscribing witnesses to the securities ; the initials of their Christian 
names not being deemed sufficient ^ ; it was enacted and declared, by the 
statute 7 Geo. IV. c. 75. that " by the said act of 53 Geo. III. c. 141. no 
further or other name or names of the subscribing vi^itness or witnesses 
" to any deed, bond, instrument, or other assurance, whereby any annuity 
or rent charge is or may be granted, is or are required in the memorial 
thereof, besides the names of all such witnesses, as they' shall appear 
** signed to their attestations respectively, of the execution of such deed, 
Arc. ; a!.d so the said act shall be deemed, construed and taken : ” And 
if the wllTicbses to the deed are accurately described in the memorial, it is 
sufficient, though they did not see the parties execute 
Conbcquonce of .Doubts having also arisen, whether under the said act of the fifty-third 

one reign of his late majesty, the omission to enrol a memorial of 

of several assur- any one of the assurances for securing an annuity or rent charge, did not 
ances. vitiate the whole transaction, notwithstanding the enrolment of a memo- 

rial of another deed, bond, instrument or other assurance, granting the 
samc^, it was farther enacted and declared, by the statute 3 Geo. IV. c. 
92.® that every deed, bond, instrument, or other assurance, granting any 
annuity, or rent charge, and of which a memorial shall have been, or 
shall be duly enrolled, pursuant to the said act, notwithstanding the 
omission to enrol any other deed, bond, instrument, or assurance, for se- 
curing such annuity or rent charge, shall be valid and effectual, accord- 
ing to the intent meaning and true effect thereof, notwithstanding a 
memorial of any other deed, bond, instrument, or assurance, for securing 
the same annuity, shall not have been duly enrolled, pursuant to the 
** said act : Provided always, that nothing therein contained, shall extend 
to give any other force or validity, to any deed, bond, instrument, or 
other assurance, of which a memorial shall have been duly enrolled as 
" aforesaid, than such deed, bond, instrument, or other assurance, would 
" have had, if any deed, bond, instrument, or other assurance, for secur- 
ing the same annuity, of which a memorial shall not have been duly 
" eni*blled, had never been executed.” 

• 1 Bing. 77. 7 Moore, 382. S. C. and S. C. 6 Durnf, & East, 471. 8 Durnf. & 
see 1 Bitg. 292. East, 183. 1 Bos. & Pul. 461. 2 East, 668. 

A Ores. 1. 3 DowL & Ryl. 186. 3 East, 600. 6 East, 243. but sec 4 Durnf, 

a Q, and see 6 Dowl. & Ryl. 292. 6 Barn. & East, 694, 6 Taunt. 194. 1 Marsh. 478. 
& CffSS. '7 Dbwl. & Ryl. 773. S. C. S. C. which it seems, ■ that the courts 
8 Bam. fie Cres. 49. 9 would only have set aside the deeds which 
Dowl. fis Ryl. 1J3. S. C. in Error. ‘ were defective, or not properly meinoriaUffed. 

*S8. , 
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The hches of the party applying, under the above acta, does not, it seems, JUches alone 
furnish of itself an answer to the application *. But where it appeared that "ppiliarion?** 
he had acquiesced in the payment of the annuity, and had lain by till the When court will 
persons acquainted with tlie original transaction were dead, the court re- 
fused to interfere, and relieve him in a summary way So, where an 
ejectment was brought to recover pqss^^sion of lands extended under an 
elegitj upon a judgment confessed, which had been entered up on a 'war- 
rant of attorney given fSr securing an annuity, it was holden to be too late 
for the grantor to object to the consideration of the annuity, upon a sum- 
mary application for staying the proceedings, after verdict in such eject- 
ment ; because he had an opportunity of maldng his defence to the action®. 

And it seems that^ an annuity paid without objection for more than six 
years, shall be protected, by analogy to the statute of limitations, against 
any objection dehors the memorial,, for a supposed defect of consideration, 

'without strong reasons to the contrary But where the objection to the 
annuity was, that some of the deeds were not witnessed by all the persons 
mentioned in the memorial, the court on application set aside the warrant 
of attorney, thoiigli at the distance of near twenty years, and after the prin- 
cipal parties and witnesses to the transaction were dead ; the merits of such 
objection not depending on any testimony lost by the delay®. And a scire 
facias to revive a judgment entered up by warrant of attorney, given to 
secure the payment of an annuity, and a fieri facias issued thereon, have 
been holden, in the Exchequer, not to be such proceedings, as to call upon 
the grantor of the annuity to avail himself of an objection to the memorial^. 

If a question, respecting the validity of an annuity, has been decided by After question 
a court of competent jurisdiction, the court of King's Bench will not suffer 
it to Im* agitated again, if the point has been directly determined ; but that 
is not the case, where the question has only incidentally occurred, and has 
not been positively decided s. In a modern case however, where, upon a 
previous application to set aside an annuity, for non-compliance with the 
requisites of the act, the rule was discharged upon discussion of the merits, 
the court of King's Bench would not entertain a similar application be- 
tween the same parties, on the same state of facts, though grounded upon 
a new objection to the annuity, which was not before urged or considered 
And where a rule to shew cause is obtained in this court, for the purpose Objections to 
of setting aside an annuity or annuities, the several objections thereto, in- 
tended to be insisted upon by the counsel, at the time of making the rule nisL 
absolute, must be stated in the rule nisi ^ : " which practice has also been 
adopted in the court of Common Pleas. 

» Grant v. Foley, T. 23 Geo. III. K. B. ® Id, 563. and sec 8 Taunt. 435. 4 Moore, 
and see 1 Bos. & Pul. 451. 8 Taunt. 435. 402, 2 Brod. & Bing. 19. S. C. 

4 Moore, 402. 2 Brod. & Bing. 19. S. C. ^ Forrest, 125. 

^ 5 Durnf. & East, 139. and see 8 Durnf. ^ 6 Surnf. & East, 471. and see 8 Durnf. 

& East, 328. 2 East, 85. 565. 2 Chit. Rep. 3c East, 328. 2 East, 85. 565. 

32, 3. 4 DowL & Ryl. 344. 7 Taunt. 596. ^ 7 Dumf. & East, 455. and sec id, 495. 

7 Durnf. & East, 540. and sec id, 495. 540, I EbsU 537. ^ East, 565, 6. 13 East, 

Aide, 521. 500. 

^ 2 East, 86. * X. 42 Geo. III. K. B, 8 East, 669. 
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Stm^Uigprocaed^ Ihm action of trespasti the proce^ingo ware atayed> in the court of 
Inge, in trespans. King's Bench, on the ground that the plaintiff had before brought an acticm 
On lottciy acu of replevin, and recovered damages for the same cause of action «. But, in 
a qui lam action for insuring lottery tickets, contrary to the 16 Geo. III. 
c. 34. the court of King’s Bench would not stay the proceedings, upon an 
affidavit of the defendant, that a %^er action had been brought against 
him in the Common Pleas, for the offence, in which he had had leave 
to compound; but said he must plehd such matter specially^. And the 
court would not stay the proceedings, in an action against a sheriff’s 
officer, on the 32 Geo. II. c* 28. $ 12. though a similar action had been 
commenced against the sheriff^ for the same offence Yet, where actions 
had been brought against both, and a verdict obtained ^in each, the court 
stayed the proceedings, on payment of one penalty, and the costs in both 
actions So, where A * and B. having recovered in separate actions for 
libels, against different parties engaged in the management and publication 
of the same newspaper, commenced fresh actions against the same par* 
ties, each j!;uing that party against whom the other had recovered, the 
court would not interfere in a summary way, to set aside the latter pro^ 
ceedings And where the plaintiff brought replevin for goods levied under 
a warrant of distress, for an assessment made by a special sessions under 
the highway act, 13 Geo. III. c. 78. § 47. on the ground of the premises 
for which he was assessed, being situated without the township which was 
liable to repair the road, the court of Common Pleas refused to set aside 
the proceedings And they would not stay proceedings in an action, ou 
the ground of a bill depending in Chancery for the same cause s ; nor in 
order to abide the event of a decision in the mayor's court, as to the exists 
ence of the debt, on a foreign attachment \ So, in a late case, the court 
of King’s Bench refused to stay execution after verdict and judgment, 
which was affirmed on error, until the trial of an indictment for perjury 
against two of the plaintiff's witnesses in the action ; and because this 
seemed to be a new and dangerous experiment, the court ordered the rule 
to be discharged with costs ^ And where a true bill of indictment for per^ 
jury *was found, and the judge at the assizes haying refused to try it, on 


In actions for 
Ubels. 


In replevin. 


Fending bill in 
Chancery, &c. 


On indictment 
for penury. 


• lAmh T. Niat, T. 29 Geo. III. K. B. 
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on the statute 20 O«o. 11. c* 19. $ 1. 3 
Moore, 894. this is in nature of an execu- 
tion; and the conviction being conclusivct a 
rtplevin will not lie : But the court in these 
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and the party for obtaining the repkvin: and 
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account of inanifeRt impeifections in the record, O'Aew bill was preferred, 
whereupon the defendant wns found guilty, but a new trial wa« granted i 
and then the prosecutor, instead of taking down the old record again, pre- 
ferred a new indictment for the same offence, and removed it into the King’s 
Bench by certiarari ; the court refused to stay the proceedings upon that 
indictment, until the prosecutor paid the costs of the former proceedings ^ 

In an action brought against the sheriff, for money levied under a Jieri Tn action against 
facias^ without any previous demand, the court of King's Bench stayed ncy?levi«'d.*”*^ 
the proccediiigs, upon payment of the sum levied, without costs But 
the court of Common PleUs would not stay the proceedings, in an action 
for the escape of a certificated bankrupt, taken in execution, and released 
by the sheriff upon production of liis certificate ® : nor, in an action on a 
replevin bond, because the action was commenced before breacli ; for it 
might have been pleaded^* : So, where a plaintiff deposited a negotiable After deposit of 
instrument, on which he was suing, in the hands of a third person, at the 
same time gi\dng him notice of the action ; the court held, that he did not 
thereby part with his right of action ; and though the depositary sued on 
the same instrument, they would not, at the instance of the defendant, 
stay the proceedings in the first action®. And that court refused to stay Uv provliional 
the proceedings in an action brought^ by the provisional assignee of tlic solvent (kiiorl* 
insolvent debtors' court, on an objection that it was not proved, at the court, 
trial of the cause* that the assignee had the authority of the latter court 
to proceed, pursuant to the statute 1 Geo. IV. c. 119. § 11^. 

When an action is brought pending a reference, which it has been agreed Pending refer- 
shall operate as a stay of proceedings s, or otherwise contrary to good faith, 
the courts will not suffer the plaintiff to proceed in it : And they \vill stay When action i» 
the proceedings, when the action is brought by an attorney, without proper proper 
authority ; for otherwise the defendant might be twice charged**. So, where 
an action was brought against an agent for prize money , the court of King's 
Bench set aside the proceedings, with costs to be paid by the attorney ; 
because the letter of attorney from the plaintiff, to receive the prize money, 
w'as not duly attested, pursuant to the 20 Geo. II. c. 24. § (5.* And, in 
the Common Pleas, Avhere claims were made on a prize agent, by several 
persons, for prize money due to a •sailor, he was permitted, as a public 
officer, to pay the money into court, for the benefit of the claimant who 
should prove his authority to receive it But where a feme covert living 
apart from her husband, under a sentence of separation, with alimony 
allowed pendente liic in the ecclesiastical court, brought trespass in her 
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Imfibantfs name, for breaking and entering her Jiouse> and takli^ her 
goods, the court of King's Bench refused, on the application of the defend- 
ants, to set aside the proceedings; though supported !)y an affidavit of the 
husband, that the action was brought without his authority^. 

Oil shewing cause against a rule for staying proceedings, in an action on 
a promissory note, in the King's Bentifli, on an affidavit that the note was 
obtained without consideration, it objected that the court would not 
interfere in this matter, which was proper for the trial of the cause ; the 
court said, it was often done on such applications, if the other side did not 
contradict the assertion of the defendant ; but when there were contradic- 
tory affidavits, tlic court would not interfere in this summary way, but put 
the defendant to insist on it as a defence at the trial ^ And where an 
action had been settled, by payment of the debt, and giving a note of hand 
for tljc costs, amounting to 1/* 1 l.v. Cd. which note not being paid on de- 
mand, the plaintiiF’s attormy signed judgment, the court set it aside ; 
saying, ^ Jut by taJeing the debt, and note for the costs, the amount was 
liquidal<*d^ ujid judgment could not he signed in an action that was so 
settled ; and that on action might certainly have been brought on the note 
in the county court, and the value recovered, at much less expense than by 
signing judgment in the court abovti But where there was an undertak- 
ing to pay the costs of an action in a limited time, and they were not so 
paid, it was holdcn that the plaintiff might proceed in the action for no- 
minal damages _____ 


Tlicre arc other grounds for staying the proceedings ; not absolutely, 
but for a time, or until something be done for the benertt of the defend- 
ant : These are, pending a ^vrit of error ; until security be given for the 
payment of costs ; or until the costs are paid, of a former action for the 
same cause* 

A writ of error regularly sued out is a super sedeaa of execution, in the 
King's Bench, from the time of its allowance ‘‘ ; or, in the Common Pleas, 
from the delivery of it to the clerk of the errors^: provided bail, when 
requisite, be put in thereon in due lime But tin’s docs not prevent the 
plaintiff from proceeding by scire famas, or action of dcht on the judg- 
ment, against the principal ; nor, after the return of wm esi inventus to a 
cajnas ad satisfaciendum, by scire facias, or action of debt on the recog- 
nizance, against the bail. In such cases however, if the w’rit of error be 
not evidently brought for the mere purpose of delay, the courts will stay 
the proceedings upon terms, pending the writ of error But this is not a 
matter of course ^ : and if it be apparent to the court, that the writ of 
CJiTor is brouglii merely for delay, tliey will not stay the proceedings*^. 


* 9 Kaht, 471. and seeg Chit. Rep. S02. 
^ Turner iTaj/^or, E. Geo. III. K. b, 
K ^brnn, Executor, v, Middleton, E. 
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K. B. 

" 1 ,Salk. 1 Bur* 


f Barnes, 205. 209. 

* 2 Str. 761. 1 Durrif. & East, 279. and 
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h I Str. 419. 1 Wils. 120. 3 Bur. 1389. 
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How that IS to be made out, depends upon the circumstances of each par- 
ticular case. In general, the court will not stay tlie proceedings, where 
the defendant or his attorney has declared, that the writ of error was 
bmught oiily for d(‘lay, or used ex]>ressions taiilanioiint to siicli a declara- 
tion “ : But the declaration of an attorney’s clerk or of one of several 
defendants or the helkf of the plaintiff, or his attorney that it is 
brought for delay, is not suilici^nt ; nor that the defendant had acknow- 
ledged the debt to be due, before and since the commencement of the ac- 
tion ® ; nor that he had said to the plaintiff, that when he could put off 
the matter no longer, he would go to gaol ^ ; nor that his attorm'y had de- 
clared, that the debt w'ould be settled, and that time was all the defendant 
wanted The court of King’s Bench, in one case*', ordered the proceed- 
ings to be stayed, pending a writ of error, on a judgment of al- 

though there was no declaration of the defendant, or his attorney, that it 
was brought for delay : aaid tliere was a similar decision in the Common 
Pleas *. But it is now settled, in botli courts, that the proceedings cannot 
be stayed, pending a writ of error on such judgment, unless some real error 
be pointed out K And where the defendants, on a judgment recovered in 
the Common Pleas, first brouglit a writ of error in the King's Bench, and 
then brought another returnable in Parliament, after which they wo7^- 
prossed the first writ of error, and then obtained a rule to shew cause, wliy 
the proceedings in an action upon the judgment brought in the King’s 
Bench should not be stayed, pending the second writ of error, the latter 
court discliargcd the rule with costs ; as it plainly appeared, from the de- 
fendant's own conduct, that there was no foundation for a writ of error, 
and that it could only be brought for vexatious purposes *. 

In order to stay the proceedings in an action of debt on judgment, pend- di bt on 
ing a writ of error, it is necessary, if the action be bailable, that the de- 
fendant should be first in court, by putting in and perfecting bail And 
where an action is brought upon a judgment of the Common Pleas, the 
court of King's Bench will not stay the proceedings, ])endiiig a writ of 
error, without the dcfendajit's giving judgment in the second action ", and 

B. Per Duller^ J. 4 Durnf. & EaM, 436. n. H Chit. Rep. 191, 7 T'aunt. 537. 1 Moore, 

(c). 1 Smith II, 335. acetmL Cowp, 72. 253. S, C. 9 Pi ice, 606, 
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Dowl. & Ryl. 509. 3 Bing. 169. 208. K. B. 1 II. Blac. 432. 9 Moore, 609. 
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undertaking not to bring a wtit of error upon that judgment^. But if 
the action be brought upon a judgment of the King’s Bench, these terms 
make no part of the rule ; lajcause in general, actions on judgments are 
vexatious, and the plaintiff might have Ms execution on the first judg- 
ment *»; And whore the proceedings were stayed ivithout imposing these 
terms, and the plaintiff died befoyCv^^gment affirmed, the court would 
not afterwards permit judgment to Iw entered nunc pro tunc 
Suing out nxe- If the defendant bring a writ of error, after which the plaintiff bring 
^ctiou Oil the judgment and recover, he cannot sue out execution on 
ing error on the second judgment, in the King's Bench, till the writ of error be dctcr- 
mined But where, several years liaving elapsed after judgment ol)- 
tained, the plaintiff brought an action upon the judgment, and after judg- 
ment signed in that action, the defendant sued out a writ of error upon 
the first judgment ; tlie court of King's Bench held, that the plaintiff 
might notwithstamliiig take out execution on the second judgment^: And 
so, in tia (aanaion Pleas, the jdaintiff may take out execution on the sit- 
com! judgment, notwithstanding the ivrit of error, unless the defendant 
move to stay the proceedings 

In aarc facmx, Oil Q, scire facia or action of on recognizance againt bail, when 

rognizancLrin error is allowed on the judgment in the original action, before 

the expiration of the time allowed for the bail to surrender their prin- 
cipal, the court of King’s Bench, without regard to the time when 
the application is made, will stay the proceedings, until the writ of error 
be determined c ; the bail undertaking to pay the condemnation nn*- 
ney, or surrender the defendant into the custody of the marshal, within 
Jmr days next after the determination of the writ of error, in case tlie 
In C. P. same shall be determined in favour of the defendant in error ^ : And so, 

ill the Common J’leas, where the application is made by the bail, within 
the time allowed for surrendering their principal, the court will stay the 
proceedings against them, pending the writ of error, without their giving 
judgment in the facias, or action oi debt on the recognizance ; whieli 
would preclude them from surrendering the defendant h But if the bfiil 
in that court do not apply to stay the proceedings pending error, till their 
time to surrender is out, the court will not give them any time for that 
purpose, but ouljfour days to pay the money in, after the judgment is 
affirmed ^ : And in such case, they must undertake to pay not only the 
condemnation money, but also the costs of the action against themselves. 
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the eostfc of the application, and, where there Is no bail in error, the costs 

of the proceedings in error *. In the Exchequer, ^wheii a writ of error is In Exchequer. 

allowed in the original action, and the bail apply within the time allowed 

them for surrendering their principal, the court will give them the same 

time to surrender him after judgment affirmed, or writ of error non-prossed, 

as they would have had at tlie tin^^of the allownce of the writ of error ^ : 

And where the application is not ma^e by the bail, until after the expira- 
tion of the time allowed for surrendering the principal, the court will 
stay proceedings against them, until the writ of error brought in the ori- 
ginal action is determined But bail, in that court, are not allowed 
Jiyur days to surrender their principal, after the determination of a writ 
of error, where the plaintiff has proceeded by subpoena, and the writ of 
error was brought after the return of the capias ad satisfaciendum 

Where error was not brought till it was too late for the bail to sur- When too late 
render, the court of Kirig*s Bench in one case would not stay the proceed- rcmler. 
ings But, in a subsequent case **, the proceedings were stayed ; the 
bail undertaking to pay the condemnation money, and the costs on the 
scire facias, m four days after affirmance ; and in this case, there being 
no bail on the writ of error, the court made the bail also undertake to pay 
the costs on the writ of error, in case the judgment was affirmed; and 
said, it was a favour they were asking, and they would make them sub- 
mit to equitable terms. By the affirmance of the judgment in these cases, 
is meant the final affirmance of it ; and therefore where the judgment on 
a writ of error was affirmed in tlic Exchequer Chamber, and afterwards 
another writ of error was brought, returnable in Parliament, the proceed- 
ings against the bail were further stayed, till the determination of the se- 
cond writ of error 

The plaintiff got judgment on the scire facias against bail, pending cf- Afirr jHdgniont, 
ror by the principal, and took them in execution ; and, on their moving to 
be discharged, the court of King’s Bench said; Though you might have 
applied, and had the proceedings stayed, yet we will not set tliem aside : 

If an action of debt had been brought uj)un the judgment, we should have 
granted an imparlance, if it had been asked ; but wo never set aside the 
judgment, when it is once signed ; because wc take it you, by your not 
ap])lying in time, have submitted to meet the plaintiff. Quod fieri non 
dehet, factum valet K’" 

In ejectment or actions qui ia7n wlien the lessor of the plaintiff, or Calling for ae- 
the plaintiff himself, is unknown to the defandant, the latter may call for 
an account of his residence or place of abode, from the opposite attorney ; 
and if he refuse to give it, or give in a fictitious account, of a person who 
cannot be found, the courts will stay the proceedings, until security he 
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given for the payment of costs **. So, in a joint action by three plaintiffs 
for a libel, the llefcndimt may call on the attorney of one of them, for an 
account of the jilaces of residence and occupations of the other two So, 
in an action of trespass and axsauU, tlie court compelled the {^aintiff to 
disclose to the defendants his proper addition and place of residence ; his 
identity being material to tbeir defonce on the trial, and the proceedings 
wore istayed until the disclosure wayi|y!de And, where the defendant 
in assfmpslt having pleaded in abat^ent, that four others were jointly 
liable with himself, the plaintiff applied to the defendant’s attorney to 
give the places of residence and additions of those persons, which he re- 
fused, unless the action were discontinued ; the court of King’s Bench, 
under these circumstances, made a rule absolute for the defendant to de- 
liver such particubirs, or in default thereof for setting aside the plea 
But, except in the above instances, the defendant is not allowed to call on 
the plaintiff’s attorney, for an account of the residence or place of abode 
of his clicot And .ifter verdict in a penal action, the court of Common 
Pleas iV'Oiii} compel an attorney to discover it 

It was not formerly usual to require security for costs, where the plain- 
tiff resided abroad except in ejectment or actions qvi iam * ; For it 
was considered, that such a proceeding miglit have affected trade, by ex- 
cluding foreigners from our courts ; and would be a means of clogging 
tlic course of justice. But now, although a plaintiff is not compellable to 
give security for costs, merely as a foreigner, if he reside in this country ^ ; 
yet, whether he be a foreigner of native, if he reside abroad, out of tlio 
roach of the process of the court, the proceedings may in general be 
stayed, on a proper offidmni till his return, or security be given for the 
payment of costs : And upon this ground proceci^ings have been stayed, 
where the plaintiff has been resident in Scotland^, or Ireland So, if 
the plaintiff, being a foreigner by birth, and having no house of trade or 
jierTnanent residence in this country, has expressed his determination of 
going abroad, to reside there permanently, the court will compel him to 
give security for costs p. And where the plaintiff, after issue joined, has 
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8 Chit. Hep. 138. (a.) 
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K. B. S. W 6 Taunt. 379. 8 |tfirsh. 80. S. 
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3 Barn. & Alil. 90H. 1 Dowl. & Ryl. 
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been convicted of felony^ and received sentence of transportation, the 
eourt of King's Bench will compel him, or his attorney, to give security 
for costs, retrospective as well as prospective In an action by executors, 
tlie plaiiilbrs, residing abroad, may be compelled to give security for 
costs ** : And, by a late act of parliament S it may be required in an ac- 
tion for non-residence. A defendant in replemh residing out of the ju- 
risdiction of the court, is compellabi|A:t6 give security for costs And 
where a ^uintiiF in error resides abroad, he may be compelled to give such 
vsecurity : and in default thereof, the defendant in error will be permitted 
to proceed on his judgment, notwithstanding the writ of error ®. The In C. P. 
rule requiring such security, however, has been relaxed by the court of 
Common Pleas, in favour of foreign seamen, serving on bt»ard English 
sliips or being in the habit of navigating them to and from the ports 
of this country e ; And wliere the plaintiff was a prisoner in France 
or an English officer serving in South America that court refused to 
grant a rule, compelling liirn to give security for costs. The reason 
for obliging a jdaintiff to give such security, is not mutual : Therefore, 
where a defendant moves lliat the plainiiffi, residing abroad, should 
give security for costs, the court will not make the rule mutual, on ilie 
ground that the defendant is also resident abroad If the plaintiff be a 
native of England, and go abroad for a mere temporary purpose, the court 
will not compel him to give security for costs And if one of several 
plaintiffs reside in this country, the courts will not require security to be 
given for costs, though the other plaintiff be a foreigner, residing abroad ”* ; 
t‘veii tliougli the first-mentioned plaintiff be a bankru])t, ^in execution 
for debt “. Iji the Kxchequer, plaintiffs, being resident in a foreign conn- In Exdietjucr. 
try, out of the jurisdiction, may be restrained from proceeding, until they 
give security for costs 

The above arc the principal, and were formerly considered as the Whe n not r«- 
oiily grounds upon wliich the proceedings can be stayed, for want of se- 
curity for costs; It being boldcn, that they shall not l>e stayed, even in 
ijeciment or a qui tain action merely on account of the poverty of the 
plaintiff, or his lcss<jr ; or Iwcause the plaintiff is protected as a foreign 
ambassador or his servant ^ ; or, in ejccintenl, where the lessor of the 
])laintiff is known, of full age, and resident in this country ^ The court 


^ 1 Itarn. & Alil. 159. 

’’ 3 Moore, 002. 1 Brod. & Uiiig. 277, 

S. C. 

‘ 57 Geo. 111. c. 99. § 45. 

't Moore, 280. I Brod. Biuy. 505. 
S. C. 

5 liurn. -05. 

* 2 II. Blac. I But,. & l\il. 90. 

2 Tamil. 253, and sco 3 Mooif, 33, h 
TaunL 71 1, S. C. 

1 Taunt, 18. 

* 3 Moor(‘, 77. 8 Tauiil. 7;30. S. C. 

^ 0 Taunt. .379. 2 JVIar&h. 80. S. C. 


1 East, 431. 7 3 aunt. 307. 

” I East, 431. 1 Marsh. 478. ii. 

'' 13 JW, (i03, and see id. 489. 
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11. 29 Geo. HI, K. B. 
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t'o\,p. 21. Barnes, 120. 2 H, Blac. 27, 
’ 5 Maule & Sel. 503. 
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HI. K. B. but see 2 P. Wms. 452. 1 Eq. 
Cas. Abr. 350. j>t. 4. 

^ 1 Huriif. East, 491. and sec 2 11. 
Blae. 383. 1 Bos. & Pul, 90. 2 Bos. & Pul, 


* 2 Chh, Hep. 152, and see V Mooic, OM, ^'3C. 437, Ad, Eject, 2 Ed, S15, 10* 
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of King's Bench will not stay proceedings on a quo warranto infonnation, 
until the prosecutor give security for costs, on the ground that the relator 
is in insolvent circumstances, when? it appears that he is a corporator, and 
no fraud is suggested*. And the court of Common Pleas refused to 
require the plaintiff to give security for costs, although it was sworn that 
he was insolvent, and that the actsiun ^as brought in his name, for the be- 
nefit of J. S. wlio was alone bcncii%% interested in the result \ fSo, 
where an insolvent debtor, liavingj^^Uss^ncd his property under the insol- 
vent acts, brought an action to recover a debt incurred before the assign- 
ment, the assignees having refused to sue, that court would neither set 
aside the proceedings in such action, nor require the insolvent to give se- 
curity for costs ^ But where the plaintiff had been discharged under the 
insolvent act, after issue joined and before notice of trial given, the court 
of King's Bench stayed the proceedings, until the assignee, or some cre- 
ditor of the plaintiff, should give security for costs And where, in Ires- 
pass agaiest parish r-Hicers for distraining for poors’ rates, it appeared that 
tile pla> had refused to pay the rates by the desire of his landlord, 
who was also attorney in the cause, tlie court stayed the proceedings, un- 
til he gave security for the costs ®. An infant plaintiff cannot be com- 
pelled to give security for costs, on the ground of the insolvency of his 
l)rochein aini nor an unccrtificated bankrupt, suing for his own benefit, 
as for the produce of his earnings since the bankruptcy ^ ; though it is 
otherwise, where the action is brought or proceeded in by a bankrupt, whe- 
ther certificated or uncertificated, for the benefit of his assignees ^ : And 
where the plaintiff having become bankrupt before plea pleaded, the cle- 
feiidaiit obtained an order for giving security for costs, and afterwards 
pleaded bankruptcy, the court of King’s Bench held that the plea could 
not l>e set aside ; but that the order for giving security for costs should he 
rescinded, the plaintiff paying the costs of that application, and the de- 
fendant’s rule discharged ^ So, where a commission of bankrupt issued 
against the plainiiif, who was gone udth his family to New York, upon 
the petition of the defendant, who was the only creditor, and chose him- 
self sole assignee ; and the plaintiff brought an action against the de- 
fendant, to try the commission ; the court of Common Pleas refused to 
stay the proceedings, till he should give security for costs ; for in this case, 
the defendant having possessed liinis<df of all the plaintiff’s property as 
assignee, had thereby rendered it impossible for the latter to give any 
pledge or counter security to those who might become bound for him 


3 INIjiuIc & Sel, 34fG. and sec 2 Chit. 
Ikp. («)• 

7 Moore, 

^ fl Tauiii. 123, 1 Marsh, 477. S. C. 

^ 3 6f Cres. 579. 4 DowU K R^l, 
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2 Taunt. 61. 7 Moore, 345. 

** 7 Durnf. &. East, 296. Sanders v. Purse, 
IT. 35 Geo. III. K. B. Cohen v, BcU, T. 44 
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bcrisons V. ArnMf H. 68 Geo, 111. K. B. 
2 Chit. Rq\ 150. 

* I Chit. Rep. 216. 
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And that court would not compel such sccuritjr^ in an action brought by 
assignees, on the ground that one of the plaintiffs was a bankrupt, and 
the other a prisoner in Newgate 

The motion for a rule to compel security for costs, should in all cases Motion for, 
be made as soon as the defendant can reasonably do it, after kriowledge of 
the fact of the plaintiff s residence abroitd ^ ; and a rule has been granted, 
in the King’s Bench, after plea plit^a^d : but where it might have been 
made earlier, it comes too late after issuC joined, and notice of trial given 
In the Common Pleas, on moving for a rule nisi, to compel the plaintiff to In C. P. 
give security for costs, the defendant must state in what stage tlie pro- 
ceedings are ; and the court will not grants the rule nisi, in a cause in 
wliich interlocutory judgment has been signed, until the judgment Iras 
been set aside But in that court it does not sceiu to be necessary that 
the motion sltould be made before issue joined though, after a defend- 
ant has undertaken to accept short notice of trial, he cannot compel a 
plaintiff, resident abroad, to give security for costs In the Exchequer, In Exchequer. 
the application ought to be made in the earliest stage of the proceedings ; 
and the court will not grant it in any case, after issue joined K The de- 
fendant, if sued alone, must put in bail previous to the aj)plication * : But 
if a foreigner sue two defendants, and only one of them put in bail, that 
one may rerpiire the plaintiff to give security for costs, without putting in 
bail for the other defendant K It was formerly the practice, in the King’s May Im? made 
Bench, to compel the plaintiff to give security for costs, without requiring a'Jpiu.'ftion 
a previous application to be made to him, or his attorney ^ : but it was af- or his 

terwards determined, that where the plaintiff resided in this country, the ^ 
court would not grant a rule requiring him to give such security, on the 
ground of bankruptcy, iVc. unless application had been made to him for 
that purpose A distinction however was made, between compelling se- 
curity for costs, and ordering a stay of proceedings ; it having been de- 
termined, that where the plaintiff resided abroad, the court would compel 
security for costs, without a previous application to his attorney ; but they 
would not orJer a stay of proceedings, unless such application had been 
made And at length it was decided, agreeably to the original practice, 
and seems to be now settled, that the court will grant a rule for the plain- 
tiff to give security for costs, though an application has not been made to 


2 Taunt. Cl. 

** 2 Chit. Rep. 151. (a.) 

® Id, 151. and for the form of the rule nisi 
in K. B. see Append. Chap. XX. § 10. 

** 5 East, 338. ; — v. Cazenovc, T. 

U Geo. III. K. B. 2 Chit. Rep, 359. Du 
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Bowl. & Uyl,348. (o.) 5 Barn. & Aid. 702. 
1 Dowl, & Uyl. 348. S. C. ocford. C Durnf, 
& East, 597. contra. 

® 1 Marsh. 376. 


273. («). 1 Brod. & Bing. 278. per Dallas, 
Ch. J. 7 Moore, 361. 1 Bing. 67. S.C- 
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^ 6 Durnf. & East, 496. 
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if It upon the aSidaTitfli^ that the cs^ Is such as te teqnit^ 

the sectirit y to be given K 

In second In a second ejectment, the courts will stay the proceedings, until the 

costs are paid of a prior one, for the trial of the same title ^ ; and also the 

In other actions, costs of an action, if any has been brought, for the mesne profits In otlier 

actions, it was not formerly usual to stoy the proceedings in a second ac- 
tion, until the costs were paid of a prior one for the same cause ^ ; and 
particularly if tlic merits did not come in question on the former trial And 

there is said to be no general rule, by wliich a plaintiff is compelled to pay 
the costs of a first action, before he is suffered to proceed with the second ; 
If that were the case, it might in many instances work injustice ; for the 
plaintiff might have no other means of paying the costs, than by pro- 
ceeding for the recovery of his debt^. And therefore, where a plain- 
tiff having declared in assumpsit, against trustees of a turnpike road 
generalf^, went to trial, and withdrew his record, and after suffering him- 
self to be tuioprosscii, sued the sanlc trustees a second time by name, for 
the sam^. rao*?c of action ; the court refused to stay the proceedings in the 
second action, until the costs of the first were paid s. So wlierc a plaintiff, 
f)ciiig nonsuited, was taken in execution by the defendant for the costs, 
iuid whilst in execution, brought another action for the same cause ; the 
court refused to stay further proceedings in the second action, until the 
costs of the first were paid And it seems, that where proceedings have 
been set aside fur irregularity, the plaintiff is not bound to pay tlie costs 
of them, before he commences a fresh action K But in actions of tort, for 
a malicious arrest or prosecution, or for a trespass, &c. the court will com- 
pel the plaintiff to pay the costs of a first action, before lie is allowed to 
proceed in a second fur the same cause ^ : And in actions for the recovery 
of a debt, though they will not in general stay the proceedings in a se- 
cond action, until the costs of a former one arc paid, yet of late years 
this has been done in several instances, on the ground of vexation ‘ ; and 


* 2 Chiu Ilep. 1 50. And for the form of 
the notice of motion, and affidavit to stay 
jproceeiUiijfs, till security be given for costs, 
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thatj whether th^ fonaer action was in the same or a Ail^reiit conil; K In 
the King’s Bench^ this practice was not formerly cooifined to cam where 
a trial was had in the former action ; but applied equally where the cause 
was put an end to by a judgment of nonpros or as in case of a nonsuit \ 
And^ where an action was brought by husband and wife^ the c^iurt stayed 
the proceedings^ until the payment of costs in a fonner action> at the suit 
of the husband only ; it being for the Same demand In the Common 
Pleas^ the courts it is said, never interjperes, unless the merits of the case 
have been tried in the former action But where the plaintiff discon- 
tinued an action stayed in the King's Bench by a consolidation rule, and 
commenced an action against the same defendant for the same cause in the 
Common Pleas, that court stayed the proceedings, until after tlie trial of 
the cause mentioned in the rule ®. 

^ Nevilt V. LadCf K. 24 Geo. III. K. B. ® lAim}iky and wife v. Sands, H. 25 Geou 
1 Taunt. 565. 8 Taunt. 4-07. 2 Moore, 460. III. K. B. 

S. C. Bus. & Pul. 2^. (u). and see 2 Blafi;. 

** Per Cun M. 41 Geo. III. K. B. Ad. Rep. B09. 1 II. Blac. 10. 

Fject. 2 Ed. 318. ® 1 Taunt. 565. 
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CHAP. XXL 


Qf COMPROMISING, and compounding the Action. 

When llic proceedings are regular, and cannot be stayed, on any of the 
grounds stated in the preceding chapter, the defendant in general, if he 
has no merits, either settles or compromises the action, by paying or giving 
security for the debt and costs, compounds it, (if penal,) confesses it, or 
lets judgment by default. 

In ai'tifins for recovery of a sum certain, where the parties arc agreed 
as to the amount of the debt, it is of course to stay the proceedings, on 
payment of the same, together with the costs of the action But where 
the prothonotary, on a ruh? to stay proceedings on payment of debt and 
costs, refused to allow costs,- on account of gross misconduct on the part of 
the plaintiff's attorney, the court of Common Pleas would not direct the 
prothonotary to review his taxation K If the parties are not agreed, tlie 
defendant cannot move to stay the proceedings ; but must cither pay into 
court, on the common rule, what he conceives to be due, or let judgment 
go by default : and, in actions for general damages, wherein the defendant 
cannot pay money into court, he has no option, but must let judgment go 
by default, unless he can settle amicably with the plaintiff. A judge's 
order, that upon paipneni of debt and costs by a certain day, all proceedings 
shall be stayed, is only conditional on the defendant : and therefore, if the 
debt and costs are not paid, the plaintiff must j)roceed in the actions But 
the order is sometimes dra-wn up, so as to make it obligatory on the defend- 
ant to pay the costs, in which case the plaintiff may proceed for the re- 
covery of them by attachment And an attorney who stays proceedings, 
upon an undertaking to pay costs, is bound to fulfil his engagement, al- 
though his client die before bail is put in 

The practice of staying the proceedings, on payment of the debt and 
costs, though frequently confounded with, is in reality very different from 
tliat of bringing money into court, on the common rule ; upon which the 
proceedings arc not always stayed, but the plaintiff is at liberty to proceed 
:it bis peril, for more than the sum brought in : And the practice we are 
now treating of extends to every sort of action, brought for the recovery of 


* For the form of the summons and orrhr, 
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costs, Append. Chap. XXI. ^ 1, 

1 Bing, 69. 7 Moore, 366. S. C. 

' 11 Fas, , 319. and see SJ New Kep. 


P. 473. 8 Moore, 102. 

n East, 321. Barnes, 283. Pr. Hcg. 

259, 


10 Moore, 360. S Bing, 70. S. C. 



OP PAYING DEBT AND COSTS, &C- 541 

a sum certain ; as assumpsit or covenant to pay money •, and debt for rent'^, 

&c. If separate actions are brought against the acceptor, drawer, and in- In actions on 
dorser of a bill of exchange, the court of King's Bench will stay proceed- change! &c. 
ings against the drawer, or any of the indorsers, on payment of the bill, 
and costs of that action ; but not against the acceptor, without payment of 
costs in all the actions ® : And if the plaintiff proceed to judgment, the pro- 
ceedings may still be stayed, on payment of the debt and costs ** ; but in 
that case, each defendant is only liable for his own costs, and the plaintiff 
cannot take out execution against one defendant, for the costs of another. 

So, where separate actions were brought against several persons for the same 
debt, who, (if at all) \vqxo jointly the defendant in one action having 
paid the debt and ci)sts in that action, the court stayed the proceedings in 
the others, without costs Where an indorsement was made upon a note 
of hand by the payee, that if the interest was paid on stipulated days 
during his life, the note should be given up ; default having been made in 
payment of the interest, the court of Common Pleas refused to stay the 
proceedings, on payment of it, and costs 

In debt for the penalty of ^five pounds, for killing a hare, with no other In debt, for 
count, the court of King's Bench let the defendant bring in the penalty 
uiid costs And where the action was brought for several penalties, the 
defendant had leave to pay one penalty into court, leaving the plaintiff at 
liberty to proceed for the rest In debt on a single bill, proceedings were On single bill, 
stayed by the court of Common Pleas, on payment by the obligor of prin- 
cipal and costs, without interest h And so, in debt on bond, conditioned On payment of 
for the performance of covenants, or to account, indemnify, &c. or on a costs,^in^debt on 
bastardy bond, the proceedings may be stayed, on payment of the ^liole 
penalty and costs K But, in an action on a money bond, the court of 
King's Bench, in one case \ would not stay the proceedings, on payment 
of the penalty ; being of opinion, that damages might be recovered beyond 
that amount. This case, however, seems to have been since overruled ™ ; 
and it is now settled, that the proceedings may be stayed in all cases, on 
payment of tlie penalty and costs. We have already seen ”, in what cases On bail bond, 
the courts will stay the proceedings, in actions upon bail bonds : It will be 
sutheient to add in this place, that as the bail may render the principal, 
after an assignment of the bail bond, and before they justify so, when 

” 8 Uurnf. it East, 82(5, 410. 773. / 

^ Gas. tcinp. Ilardw. 1 7.3. ^ 2 Blac. Rep. IKK), 6 Durnf, & East, 

4 Durnf. Sc East, (>91. but $ec 2 Barn. 303. 1 Taunt. 220. 2 Marsh. 22(i. and see 

& Aid. 192. 2 Dowl. & Ryl. 57. Jnle/Slb, 6 East, 1 10. 
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® ti Barn. & Cres, 124. 9 Dowl. & Ryl. Mo. 105. 

126. S. C. *" C Durnf. & East, 303. 1 Taunt. 220. 

f 4 Taunt. 227. and see 1 Atk. 76. Doug. 49. 3 Bro. Chan. 

« 2 Str. 1217. and see 2 Ken, 292. 2 Cas. 489. 490. 1 East, 486. 3 Price, 219. 

Blac. Rep. 1052. 1 Madd. Chan. 613. Ry, & Mo, 105. 
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they have rendered hfm^ the proceedings on the bail bond may be stayed, 
on payment of costs ^ provided the plaintiff has not lost a trial. But in 
order to stay the proceedings on jbhe bail bond, the bail, in the Common 
Pleas, must pay the costs of the actions against the princi{}al and the otlier 
bail, as well as the debt and his own costs ^ ; though it is otherwise in the 
King's Bench, where the court, we have seen®, will stay the proceedings 
in a)l the actions on the bail bond, on payment of the costs of one of them. 
In an action of dedi on recognizance, where the proceedings are stayed on 
payment of the debt and costs, the bail above must pay the costs in that, 
as well as the debt and costs in the original action, tliough they apply 
within the time allowed them for surrendering the principal ** : But where 
the principal is surrendered in time, the plaintiff cannot afterwards pro- 
ceed against the bail, for the recovery of costs, in the action on the recog- 
nizance 

In debt on 6oftd^ conditioned for the payment of a less sum, it was usual 
for the courts, even before the statute 4 Ann. c. 16. § 13. to relieve the 
defendant »igainsi the penalty of the Ixind, on payment of the principal, 
interest and costs ; but then the whole penalty must have been brought 
into court, and when the plaintiff was satisfied, the defendant might have 
taken what remained By the above statute it is enacted, that if at 
any time, pending an action upon any such bond with a penalty, the 
defendant shall bring into court all the principal money and interest due 
on the bond, and also such costs as have been expended in any suit or 
suits in law or equity upon such bond, the said money, so brought in, 
shall be deemed and taken to be in full satisfaction and discharge of the 
said bond ; and the court shall and may give judgment to discharge 
" every such defendant of and from the same accordingly.” Upon this 
statute, the application to the court may be and is usually made before 
judgment ® : And in an action upon a bond, conditioned for the payment 
of money generally, without naming any day of payment, the court of 
King's Bench will refer it to the master to compute interest, as well as the 
principal and costs ** ; interest being due on such a bond, though not ex- 


^ 5 Duraf. & Etutf 534. and sea 7 Durnf. 
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proceeding on the recognizance was ac> 
turn; and accpzdingly a rule was made in 


that case, for the payment of them : and a 
similar rule was made, in the case of Thomas 
V. J/aytej/s builf E. 53 Geo. 111. K.B. But 
titese decisions were overruled by the court, 
in a subsequent case of Creawdt v. Hearn cJI* 
another, 1 Maule & Sel. 742. And it seems 
to be now settled, as stated in the text, that 
where the principal is surrendered in time, 
the plaintiff cannot afterwards proceed against 
the bail, for the recoveiy of costs, in an ac- 
tion on the recognizance. 
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^ For the notice of motion for this purpose, 
see A])pend. Chap. XXI. § S. 
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pressly reserved". And the plaintiff is entitled to the costs of proceedings 

in equity, relating to the Siime matter ** ; but not to the costs of a former 

suit, wherein the judgment has been reversed on a %vrit of error ® : for 

there is no reason, why the defendant should ]»ay for the error or mistake 

of the plaintiff. In the Exchequer, the court granted an a^lication, on In Exchequer, 

behalf of the defendants, to refer it to the master, to see what was due for 

principal interest and costs on a boiid,' which was the cause of action; 

and to stay all proceedings, upon payment of the sum due and costs But 

that court would not refer it to the master, to take an account of what was 

actually due for principal and interest upon a bond, after it had been put 

in suit, and the plaintiff had obtained a verdict thereon 

It was formerly holden, that this statute did not extend to an action of On bond, for 
debt on bond, conditioned for tlie payment of an annuity^ or of money by 
instalments But it is now settled, upon the equity of the statute, that 
in such an action, when the defendant is sohenly the courts will stay the 
proceedings, on payment of the arrears and costs, and giving judgment as 
a security for future payments, with a stay of execution till they become 
due s : And where, in an action on an annuity bond, it appeared that there 
were mutual accounts subsisting between the parties, the court of King's 
Bench made a rule for referring them to the master ; and that upon pay- 
ment of what, if any thing, should be found due to the plaintiff, all further 
proceedings should be stayed But the courts will not stay the proceed- 
ings, when the defendant appears to be insolvent ; or the bond is condi- 
tioned for the payment of a gross sum of money absolutely, at a day cer- 
tain, and afterwards dcfcazanced, in consequence of a subsequent agree-' 
ment to pay the money by instalments ^ ; or where, though the bond be 
conditioned for the payment of money by instalments, it is expressly 
agreed, that if default be made in any one payment, the bond is to stand 
in force for the whole principal and interest then remaining due K So, 
wlicre the defendant gave a warrant of attorney to secure a sum certain, 
to be paid half yearly by instalments, -with interest, on specified days, and 
that the plaintiff should be at liberty to enter up judgment thereon im- 
mediately, but no execution to be issued, till default made in payment 
of the said sum, with interest as aforesaid, by the instalments, and in the 
manner hereinbefore mentioned the court held, that the plaintiff might 
take out execution for the whole, on default of payment of the first instal- 
ment If default be made in payment of the interest on a bond, the 
principal whereof is not yet due, the courts will not stay proceedings, on 


^ 7 Dumf. & East, I2i, but see 1 Bos. & 
Pul. 8S7. Antef 541 . 

Cas. temp, Hardw. 1 10. but see 2 Str. 
699. C07Ura» 

® 2 Str. 699. 

‘J M*Clel. 300. 

** 3 Price, 219. 
f 1 Atk. 118. 1 Str. 615. 

"2 Str, 814. 967. 2 Blac. Kop. 700. 


Barnes, 288. 1 Barn. & Aid. 214. and see 
2 Bam. & Ores. 82. S Dowl. & Ryl. 278. 

s,a 

WUkinsoH ^ Jordmif II. 23 Geo. III. 
K. B. 

' 3 Bur. 1370. 

^ 2 Blac. Rep. 968. 

* 1 Maulc & Sel 700. 
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payment of the interest and coats *; bnt ju^gtnet:^ ptpst.!^ ^tereil as a 
security for future payments, with a stsy of execut|^<^ jfciU 
due ; though it se^s that execu|;ioii m^y i» ^ 

the interest and costs ^ And if SiQ insts^er^t by 

bondj be not paid on the day, the bond ii forfeitofl, an(L t|iie ppip^^js. the 
debt in liiw: therefore, %vhcre the ^fendaut had been,char^^||^i3^^ 
tion for the penalty of 1000/. under ,such circumstaniceS| pj;eY||i^ to the 
insolvent act of 34 Geo. III. c. 69. the court of King'? Bench tefpsed to 
order that sum to be reduced in the marshal’s book, to the sum actually 
due for the arrears of the annuity, in order that he might take the benefit 
of that act . 

In actions for general damages, it is a rule, that the proceedings cannot 
be stayed, on making satisfaction to the plaintiff: And accordingly, in an 
action against the sheriff, for a false return to a fieri facias, court ^of 
King’s Bench refused to stay the proceedings, on payment of the money 
levied Rut there are .some exceptions to this rule. In replevin for in- 
stance, v^Ltjre! the defendant avows for rent, the courts will stay the pro- 
ceedings, on bringing it into court, and jiaymcnt of costs But tlic pro- 
ceedings cannot be stayed, when the avowry is for damage feasaiit ** ; be- 
cause the courts in such case have no rule to guide them in ascertaining 
the damages. Where the defendant in replevin made cognizance as 
bailiff of the lord of a manor, under a distress on the plaintiff as constable 
of a township, fur palfrey rent, the court of Common Pleas would not 
stay tlie proceedings, upon payment of costs, on the application of the 
• defendant ^ But, in a subsequent case, where cognizance was made by 
the defendants, as bailiffs of the commissioners appointed by an inclosurc 
act, under a warrant of distress, for non-payment of several sums of 
money, ordered by the commissioners tp be paid by the plaintiff by virtue 
of the said act, the proceedings in replevin were stayed by the court of 
King's Bench, on payment of the costs of the action and distress and re- 
plevying the goods, and delivering up the replevin bond to be cancelled ; 
there being no special damage h. There is indeed a case, where the latter 
court, under particular circumstances, stayed the proceedings in an action 
of frespass for seizing goods, on the defendant’s undertaking to restore 
the goods, or pay the full value of them, with the costs of the action : 
But this seems to be contrary to their usual practice, in actions of that 
nature ; and in a subsequent case, the court of Exchequer refused to stay 
the proceedings in such an action, upon the like terms, where it would 
not end the suit, and particularly as the value of the goods was not 
admitted ^ 


® a Taurtt. 887. 1 Barn. & AW. 214. 

^ 6 Duraf. A East, 399. but see 2 Blac. 
Hc^p. TfiO. 

^ ‘7 Bumf. & East, 836. 

4 2 Sa&. m. 1 Ih Blac. 24. 1 Bos. 8c 
PuL 8f2* 


® 8 Mod. 379. 
f 8 Bos. 8 l Pul. 603. 

8 3 iMauW & Scl. 625. 

7 Durnf. & East, 63. 
* 3 Anstr. 896. 
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In ^mer for money, the courts ivill give the defendant leave to bring In trover, 
it intd court 4^nd where trover is brought for a specific chattel, of au 
asceifttifiiled quantity and quality, and unattended ndth any circumstance 
that OiwS enhance the damages above the real value, the courts will make 
an order for etaying the proceedings, upon delivering it to the plaintiff], 
and |)ayincnt of costa ^ : And this is the more reasonable, as the action of 
trover in place of the old action of detinue. But the courts will 

not stay the proceedings, when there is an uncertainty, either as to the 
quantity or quality of the thing demanded ; or there is any tort that may 
enhance the damages above the real value, and there is no rule whereby 
to estimate the additional damages**. In trover f(»r a promissory iiote,^‘ 
alleged to have been dishonoured, the court of King’s Bench made an 
r>rder for staying tlic proceedings, iij)on delivering up the note, and pay- ; 
inent of costs, with liberty for the plaintiff t<j proceed for damage sus- ^ ] 
tained, but not for nominal damages, by reason of the detention®. And, * ^ 
in a subsequent case, where trover was brought by the assignees of a bank- 
rupt, for a steam engine, &c. the court made a special rule for staying the 
proceedings, on delivering to llie plaintiffs a part of the gooils for which 
the action was brought, and payment of costs up to that time, provid(‘d 
tile plaintiffs would accejit thereof in discharge of the action ; or otherwise, 
that the articlcvS delivered slioiild be struck out of the declaration, and the 
plaintiffs be subject to costs, unl^s they should obtain a verdict for tlie 
remainder of the goods, or prove a deterioration of the part delivered up*", 

^utj in an action of Irovery wlierc the value of the goods converted was 

not ascertained, the court of Common Pleas refused to stay' proceedings, 

upon delivery of the goods to tlie plaintiff, or payment of the value of ^ 

them 


The security usually given by the defendant to the plaintiff, on compro- Warrant of at- 
mising an action, and which is also frequently given where no action is 
depending, is a warrant of attorney ; so called, from its authorizing the at- cajlud. . 
tomey or attornies, to wlumi it is directed, to appear for the defendant, 
and receive a declaration, in an action to be brought against him, and 
thereupon to confess the same action, or suffer judgment therein to pass 
by default &c. And, by a late rule of all the courts *, every attorney, Dofoazance, 
and bide clerk in the office of ])leas of the Exchequer, or other person who written 

shall prepare any warrant of attorney to confess judgment, which is to be 


" 1 Str. 1 la. 

** 3 Bur. 1304. Say. Uep. 80. 2 Eunom. 
144, 5. Cds. Pr. C. I’.ftO. 130. Barnes, 281. 
Pr. Reg. 200. S. C. but see 2 Salk. D97. 2 
Str. 822. Id. 1191. 1 Wils. 23. S. C. Say. 
Rep. 120. 9 Price, 4CO. cotdra. 

^ Barnes, 264. 

3 Bur. 1864. 2 Blac. Rep. 902. 

* Mm V. Thwaite^ H, 17 Geo. III. K.B. 
VOL. L 


^ lirunsdon ami others, assignees, die. v. 
AuMin, T. 34 Geo. III. K. B. and see 7 
Durnf. & East, 54. 

^ 3 Bing. 601. 

Append. Chap. XXL § 4. 
i R. M. 42 Geo. III. 2 East, 130. K. B. 
R. M. 43 Geo. III. 3 Bos. & Pul 810, C. 
P. R. M, 43 Geo. Ill, in Scac, Man. Ex. 
Append. 226. 8 Price, 605. 

N N 
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OF WARRAI^fTS OF AtTORNEIf. 

Auhject to any defeazance, must cause such defeaz^iice to be written on 
the stuTic pajter or pixrchmcnt, on which the warrant of attorney is written ; 
or ctuiso a hinnm*an(lum in writing to. be made on such warrant of attor- 
ney, containing the substance and effect 6f, such defeazance*.'^ In the 
conjitniction of this rule, it has been determined, that if the attorney em- 
j)loyed to prepare a warrant of attorney to confess judgment, which is to 
be made subject to a defeazance, neglect to insert such defeazain£ on the 
warrant, the security is not thereby avoided against the innocent party ; 
but the attorney is guilty of a breach of duty imposed on him by the court, 
and answerable for it on motion^: And the court of King’s Bench will 
not set aside a warrant of attorney, on the ground that the defeazance only 
states the ‘amount of the sum secured by the judgment, without noticing 
collateral securities So, in the Common Pleas, the rule does, not re- 
quire the consideration of a judgment to be indorsed on a warrant of at- 
torney And if a warrant of attorney be given to confess judgment ab- 
!u>lutel y ! ;r a tain sum, although it he understood between the parties 
that it (s only to indemnify the plaintiff ag*ainst his suretyship for a 

smaJJer sum, tliat is not such a defeazanet; as is necessary to be indorsed 
on tJie warrant of attorney ; and ilic jilaintiff need not defer execution till 
the contingency happen It is no ground for impeaching an annuity, 
that the memorial docs not state the defeazance of the warrant of attorney, 
in the recital of that instrument ; it bring explicitly set out in the recital 
of the deed ^ But if the defeazance on a warrant of attorney state that it 
is given to secure the p-ayment of a sum on dcmaml^ and, in case default 
shall he made, then judgment to be entered up, and execution issue, an 
actual demand nmsf be made, and a proposal to settle amicably docs not 
amount to such a demand s. Where a warrant of attorney was given with 
a defeazance, stating it to be gi\Tn as a security for a certain sum, and 
lawful interest thereon ; the court held, that it was to be construed as a 
continuing security, and not merely as a security for money then due 
A warrant of attorney to confess judgment need not be by deed ; nor 
docs it require an attesting witness h This instrument was formerly 
liable to the stamp duty of Irn sliillings only, though it contained an au- 
thority to release errors ^ ; But it w‘aa afterwards made liable to the stamp 
duty Jiflcen shillings : And by the last general stamp act a war- 
rant of attorney, wuth or without a releasi: eff errors, "whiclivi^ given as a 
security for the jiayment of any sum or sums of money, or for the traus- 


Chap. XXI. § .*>. 

*' 14 Knsl, ;i7r». 7 'i'aunt. .S07. 1 Moore, 
54. S. C. 

* % B»!U, & Aid. 5G9. 1 ChiL llci). 311. 
S, C. hjl fvi* 3 Taunt, 235. spmh. cwttm ; 
whicli Jattex pase, however, soerns to be now 
evferruled. 

4 3 1 atmt 465. 

rd, te. and see 7 Taunt. .*'07. I Moore, 
51. S.C. 

^ 6 Taunt, 180. I Mari^h. 533. S. C. 


« .5 Moore, 307. 2 llrod. h Bing 464. 
S.C. 

6 Barn, dt Ores. 165. 7 Dowl. & Uyl. 
824. S. C. and sec 4 Bing. 154. 

’ 5 Taunt, 264. and sec 4'!Ea&t, 431. I 
Chit. Hep. 707, 
k 4 East, 431. 

^ 55 Geo. III. c. 184. Sc/icrJ, Part L Part 
II. § III. and see the statutes 44 Geo. III. 
e. 98. Sc/n'(L A. 48 Geo. IH. c. 149. AUed, 
Part IL S III, 



5A7 


op WARRANTS OP ATiORNEY. 

fer of any share or shares in any of the government or parliamentary stoeke 
or funds, or in the stock and funds of the governor and company of the 
Bank of England, or of the Kant India company, or South Sea comj)any, 
is subject to the same duty as a bond for the like purpose ; save and ex^ 
cept where such payment or transfer is already secured by a bond, mort- 
gage, or other security^ which has paid the ad valorem duty on bonds or 
mortgages : and afso except where the warrant of attorney k given fiir se- 
curing any sum or sums of money, for which the person giving the same ' 
is in custody under an arrest ; and in those cases, it is subject to a duty of 
one pound." A defeazance however, upon a warrant of attorney, does On (Jcfeazanco. 
not require a separate stamp from that upon the warrant of attorney ^ : 

And where an instrument hd!s an insufficient stamp, it may at any time Way bo stampod 
be made available, by affixing a proper stamp, and paying the penalty : payment of po- 
Therefore, where a rule nisi was obtained to set aside a judgment on a 
warrant of attorney^ on the ground of an insufficient stamp, the court of 
Ctwnmon Heas discliarged the rule, the instrument having been properly 
stamped since the motion \ 

Kverv warrant of attorney should be given voluntarily, and for a good In wUai 

^ Z ordrroil to bf 

consideration : Therefore, if a warrant of attorney be obtained by traud ; , d^iivcjretl Hp. 
or misrepresentation or for a corrupt and usurious consideration or for 
securing an annuity which is void by the annuity act or to induce the 
plaintiff to live in prostitution with tie defendant the courts will order 
it to be delivered up, and set aside the judgment and proceedings, if any, 
which have been had under it. And the court of King's Bench will set 
aside a judgment founded on an usurious security, without compelling the 
defendant to repay the principal and interest But, in the Common In wlifii not. 
Pleas, where securities had been a^cted on, and the money partly paid l>y 
the borrower, the court would not set aside a judgment and execution on 
the ground of usury, but upon the terms of the defendant's repaying the 
principal and legal interest ^ And that court would not decide the ques- 
tion, whether a joint stock company was a nuisance, witliin the statutis 
C Geo. I. e. 18. upon motion to set aside a judgment confessed to them 011 
a warrant of attorney K So, where a joint warrant of attorney had been 
altered after its execution,' in the Christian name of one of the parties, 
who had re-cxecuted the same, without the knowledge of the other, the 
court refusedt, on the application of the fiirmer, to set aside ilw. judgment 
which had been signed thereon *. And a subsequent assignment of goods, Not waivoJ, by 
for the sum secured by a warrant of attorney, is not a waiver or the war- 

goini.* 


» ] New Rep- C- P- a79. 

^ 7 Taunt. 174. 2 Marsh. 480. S. C. 

^ Douf^. 190. 3 Taunt. 478. and see 4 
Barn. & Aid. 691. 10 Moore, 97. 2 Bing. 
441. S.C. 

2 Ken. 294. 

^ CWp. 727. 1 Bos. & Pul 270. 4 Barn. 


& Aid. 02. 

♦ jintet 521 , 2 . 

® Jimves V. lloshnUf 1’. 25 Geo, 111. K. B. 
^ 4 Barn. & Aid. 92. 

* 1 Taunt. 413. 

^ 4 Taunt. 587. 

I 8 Taunt. 439. 2 Moore, 495. S. C. 
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OP WARRANTS OF ATTORNEY. 

rant of attorney If a warrant of attorney be given by an infant ^ or 
by one of fieveral executors to confess a judgment against all the courts 
will order it to be delivered up, &c. : And a joint warrant of attorney, to 
confess a judgment by an infant #nd another, may be vacated against tltc 
infant only ‘I But a warrant of attorney under seal, executed by one per- 
son for himself and liis partner, in the absence of the latter, but with his 
consent, is a sufficient authority for signing judgment against both And 
where a young man gave bills fyr the amount of a gaming debt, and when 
they were due, renewed them vidth the holdei*, and for the last lulls, when 
due, confessed a judgment by w’arrant of attorney, the court of Common 
Pleas would not set aside the judgment, unless he could affect the holder 
of the bills with notice, but permitted him to try tliat fact in an issue 
A warrant of attorney given to confess a judgment at the suit of feme 
covert, is void ^ : And tlie court, on motion, set aside a judgment on a 
' warrant of attorney. gi'Tu by a feme covert, although she had been di- 
vorced h' v^y// ihero^K But where a feme covert, who lived by her- 
self, and acted as a feme sole, gav<^ a warrant of attorney to confess a 
, judgment, and afterwards moved to set aside the judgment, because she 
\Vtts covert, the court of King’s Beneli would not relitwe her, but j)ut her 
to her writ of errtsr K And where it appeared, by the plaintiff’s affidavit, 
that she was resident in an onemy’h cog^jitry, the court of Common Pleas 
refused to allow judgment to he entered up on an old warrant of attor- 
ney 

When the defendant is in custraly by arrest, it is a rule of both courts 
that no bailiff or sheriir’s officer shall pnisinne to exact or take from 
him, any warrant to acknowledge a judgment, but in the presence of 
“ an attorney for the defendant, who shall subscribe his name thereto ; 
“ Avhich Vt'arrant shall be producoil, when the judgment is acknowledged ; 
“ and if any bailiff or sheriff’s officer shall offend therein, he shall be 
severely punished : And no attorney sliall acknowledge or enter, or 
cause to be acknowledged or entered, any judgment, by colour of any 
warrant, gotten from any defendant b(*ing under arrest, otherwise than 
as aforesaid.” Upon this rule, the defendant, in the Common Pleas, was 
holden to be in custody, though the officer left him for sometime, whilst the 
plaintiff got from him the warrant of attorney"': And, in that court, a 
defendant lodging within the rules of the Fkci, at the house of the of- 
fic^ wlio arrested him, and who w^as his security to the warden, was 


® 2 Chit, Bop. 423. 

M IT. liluv. 7ft. C/iainbrrs wBunnil^ T, 
32 GvtK 311. C. P. Imp. t\ P. 7 Ed. 607, 
10 Moure;, <)7. 2 Bing. 4-7.6. S.C. 

** 1 Sir. 20. and boo 1 Bol. Abr, 929. ;»/. 
ft. 2 V<*s. ^ B. 64-, 1 Chit. Hep. 70S. 6* 

^ 2 Blac. Rep, 1383. 1 Chit. Hep, 70S, 
in 

^ ) Chit. B«p. 707. but see 10 Mooic. 


389. 3 Bing. 101. S. C. 

*' 4 Taunt. C83. 

2 Wilfi. 3. 

h G Maulu & Sel. 7.3. 

’ 1 Salk. 4-00. and see 3 Bos. & 3*nl. 128. 
220 . 

^ 2 Nt*w iiep. C. I*. 97. 
i R. E. 15 Car, IL n*^. 2. K. B. II. H. H 
1.6 Car, II, rc". 4. C. P. 

Cas. l*r.'C. P. 128. 
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deemed to be a prisoner witliin the meaning of the rule*- So, where a 
defendant, on being arrested at the suit of a third person, is taken to the 
house of a sh^-rifF's olhcer, to whom he voluntarily offers to give a warrant 
of attorney, it is necessary for an attorney to be present on his part, at 
the time of its execution But it having been deemed sufficient for the 
phiintifF’s attorney to be present, and subscribe the warrant, os attorney 
for the defendant S another rule was made, in the King's Bench that 
no warrant of attorney executed by any person in custody of a sheriff 
or other officer, for the confessing of justlgment, shall be valid or of any 
“ force, unless there be present some attorney on the behalf of such per- 
son in cusstody, to be expressly named by bim, and attending at his re- 
tpiest, to inform him of the nature and effect of such warrant of attor- 
ney, before the same is executed ; which attorney shall subscribe his 
name as a witness to the dtic execution thereof.** And, to prevent Must I'onuerly 
frauds and impositions in the execution of warrants of atiornev for cou- 
fessing judgments, a rule was made in the Common Pleas, tliat every puty (‘Mvutiifjr 
warrant of attorney for confessing judgment, sJiall be read over by the 
“ persoji who is to execute the same, or hy some other ])crson to him, be- . , 

“ fore the execution theretd* : and tliat if judgment shall be entered up on ' \ 

any such warrant of attorri(‘y, wliieli shall not lie so read over as aftwe- 
said, such judgment, iiptm motion, may he sec aside as irregular ® 

Blit this lalt(‘r rule appears to bj&t' disused 

The object <d' these rules was not merely to ])rocure th(‘ attendance, of Objoct of these 
an attorney, to explain the nature of th(‘ instrument to be executed, but 
also to advise the defendant confidentially, and as a friend ; and rules 
thus framed for tlie ])rotection of a prisoner, cannot he waived by him, 
when in a situation where he is incapable of exercising his judgment : 

Therefore, when a defendant in custody executes a warrant td attorney to 
confess a judgment, there must be an attorney present on his part ; the . 

})re.seuc(‘ of the plaiiitiffiifs attorney being insufficient, though the defend- 
ant consent to his acting as bis attorney also n. And, in tlie Common 
Pleas, if a jirisoner on mesne ])rocess give a warrant of attorney^ the ruhi 
that his attorney must ho present is not dispensed wuth, though two other 
persons not in custody join in the warrant : The jircseucc of an attor- 
ney's clerk is not sufficient*. And the above rules have been construed 
to extend t(» 'warrants (d attorney executed abr<»ad K 

But still it is sufficient, if there be an attorney present on behalf of Wbat attornev 
the defendant, though he lie not an attorney of the same court iii which 
the judgment is to be entered * : And, in the Common Pleas, if the de- 
fendant himself bean attorney, or practise as such, it is deemed sufficient. 


” a Blac. Hep. 1297. and mv id. 1007. 

^ 2 jVIuorc, 170. H Taunt. 2;i3. S. C. 

' 2 Sir. 12I.J. 

U. E. 4. Geo. 11. K. B. 2 Str. 00^. 
Cowp. 28 1. 

R.T. n & 15 Geo. II. C. 1’. 

‘ 2 11. Blue. 383. 


7 Uurnf. & Eai>L, B. 1 East, 243. per 
Lawrence, .1. 

^ 2 'i'auut. 4i#. 

* Barnes, 42, 

^ 2 Str. 12 n. 

* 1 Str. 530. Barnes, 44, 
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09^’M^nii4lirvs 

thou^ lid otW attdriiBy bd f redent ^So/ a wairraiit of 

tofney given by d defendant irf" cttftodyi holden to bo 

gbod^^wkdre an attorney was present on bk l£m}udf> thou^ he was a total 
stranger to the defendant^ and introdueed -by the plaintiff's attorney ^ 
These rules only extend to wandlb of attorney girm by a defendant in 
ottstody upon mesne process %n a civil action^ to a plaintiff at whose suit 
he is in custody : Therefore, where a warran#W attorney is given by a 
defendant in custody upon process of esreoatwm «, or upon criminal process 
or to a third person, at whose salt the defendant is not in custody S an 
attorney’s presence is unnecessaiy. And where a warrant of attorney was 
cxeca^ted^n^he presence of an attorney's clerk, and it apiicared from the 
defendant^ alfidavit, that he was the more induced to execute it, because 
he hafi%ed|llhf(!M^^ that if he did execute it under an arrest, ond^th- 
out hia attoiincy being prestmt, it would be void, the court refused to set 
^aside the proceedings 

On tie other hand^ though the case is not strictly within the rule, yet 
Jjhc courts 'vvill souietimes interpose and give relief, under particular cir- 
ctinistanoes ; for it is their province to guard against the arts of designing 
men, practised upon persons under the pressure of distress and imprison- 
HU^ht. Thus, if it coiffd be shcwn,,that a party, even in execution, had 
bcjeli prevailed on to acknowledge a judgment, for more money than was 
really due, the courts would give reliel^nder the circumstances « ; -be- 
cause cases of fraud and impositions are exceptions to all rules whatsoever. 
And in a case where, interlocutory judgment being signed against a 
])risoner in custody of the marshal, the plaintiff's attorney took a cognovit 
from him for 200/. with a defeazance on paying 49/. (the real debt,) and 
costs, but no attorney was present on the part of the defendant ; though 
this case was not strictly within the rule, which only mentions prisoners 
hi cust(»dy of sheriff’s ofocers, yet the court of King's Bench interfered 
for the relief of the prisoner **• So where a defefldant, on being arrested 
by a sheriff's officer, gave a cognovit to the plaintiff, who was attorney in 
the tause, without an attorney being present on his part, such cognovit 
was holden to be void, by the court of Common Pleas, although the pkiii- 
tiff swore he did not know the defendant was in custody \ But, in t^ 
King's Bench, a cognovit given by a defendant in custody on mesne pro- 
cess is valid, although no attorney k". present on the part of tl^e defend- 
fuit, u^ss it be shewn that jsomc undue advantage was taken of Mta K 
, ■’B]^ the course of the courts, a warrant of attorney given to confi^ a 
judgment is not revocable ; and if ^he party giving, endeavour to revoke 

® Barnes, .“S?. Cas. Tr. C. P. 94. S. C. f Cowp. 142. 

** 4 W. ®ia.281. 

f 2 Str. im. Ctnvp. 281, I Duraf. & **3 Bumf, & Etet, 616. and see 1 East, 

|1 5. 7 Oiirrif. & X^ast, 19. S. P. 242. (a), 8 DowL & RyL 56. 

^ ^ E^st, 433. . * 7 Taunt 701. 1 Moore, 428. S. C. and 

6 aXd. Royni. 797. 3 Bur. see 2 taunt 360. jirtwld v. Lowe, T. 57 

. W-f 1 EaO, 241. 2 Moke, Geo.‘liI. C. P. 7 Taunt. 703. (o). 



it^ courts will notwithstanding give tibe lother partjr leave to enter up 
judgnmnilt ^ But the death of either parl^ is/generally spieakiiig, a cotm- Wiien counter- 
termand of the warrautiuf attorney •*: And therefore, upon a potion to 
enter up. judgment on an old warrant .of fUitorney, if it* appear to tlio 
courts, that either party is dead, they tlill not grant the motion S Yet, 
if the warrant of attorney be to enter up judgment At the suit of A. his^^ 
exQRut^s or admnistraiar^, it seems that on the death of the courts 
will give his executors or administrators leave to enter up judgment there- 
on And if either party die in vacaimif within a year after giving the 
warrant of attorney, judgment may be entered up of course, at any time 
after, in that vacation and it will be a good judgment at oonunoii^Jaw, 
as of the preceding term, though it be not so upon the statute of frauds, 
ill reject of purchasers, but from the signing/: where the 

party dies after a year, if the courts can be prevailed upon to ‘grant a 
rule for entering up judgment, they will not afterwards set it aside*?. 

When a warrant of attorney is given to enter up judgment at the suit of 
two persons, judgment may be entered up thereon, after the death of oikj 
of them, in the name of the survivor**. And, in the Common Pleas, 
where a warrant of attorney was given by two persons, to enter up judg- 
ment on a joint bond against me, not us, the court/ofter the death of mie 
of them, gave leave to enter up judgment against the other *. But a joint 
warrant of attorney, given to enter up judgment against us , ujkjii a joint 
and several bond, will not, in either court, authori/c the entering up judg- 
ment against the survivor only K And a judge at chambers will never 
make an order for entering up judgment on a warrant of attorney, against 
a surviving defendant. 

When a warrant of attorney is given to a feme sole, who marries before J3y mauiage. 
judgment, the authority is not deemed to be countermanded or revoked ; 
because it is for tlie husband’s advantage * : And therefore, notwithstand- 
ing the marriage, judgment may be entered up in the names of tlie hus- 
band and wife. But, in order to warrant this entry, there should be u 
previous application to the court, founded on an affidavit of the marriage, 
and of the due execution of the warrant of attorney, and nonpayment of 

” 8 Ld. Raym. 706, 850. 1 SaJk, 87. 7 « 8 Str. 882. 1081. Vin. Abr. tit. 

Mod. 93- S. C. 2 Rsp. Rep. 565. vmiit W. 7. Rarncs, 870, 

^ Co. Lit. 52. b. 1 Vent. 310. ^ Barnes, 40. IcL 48. 1 WUs. 312. S^y. 

•^8 51^718.1081. 8 Dornf. & East, 257. Rep. 6. S.C. 2 Blac. Rep. 1301. 

Vin.’ Abr, tft. Judgment, W, 7. Barnes, 870. & Sel. 76, 7 Taunt. 453. 1 Moo^p, 145. 

Barnes, 44, 5. 1 Youngc & J. 206. but see Barnes, 

^ T. llayin. 18, 2 Ld, Raym. 760. 850. 45. contra. 

I Salk. 87. 7 Mod. 2. 93. S, C. 2 Str. 882. ‘ Barnes, 63. 1 Chit, Rep. 315. m mtis. 

3 P. Wins, 399. 6 Durnf, & East, 368. 7 but see 7 Taunt. 453. 1 Moore, 146. S. C. 

Durnf. & East, 20. C?is. Pr. C. P. 11. 15 East, 698. 7 Taunt. 453. I Moore, 

Willes, 427, 8, Barnes, 867, 8. 270. but see 145. S. C. and see 1 Chit. Rep. 322. («). 

Cas. Pr. C. P. 6. cotUra. ' IS Mod. 383. 7 Mod. 53. 1 Salk. 117, 

f 1 Salk. 401, 7 Mud. 39. S. C. Jd. 98. S.C» Barpes, 45. 

6 Durnf. & East, 368. 7,Dur0|: & East, 20. 
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when and how 
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thi adit*. Ana/ilii‘'a»‘ « 

wotoim' a woMik of bnd pMritiff ntay'Sk 

a billj ifiid ehtef jiidgment/againM; bdth'hiia^ 4tiid \»if©, hf tli^ ppac-; 
tice of the cottft. ' But; 'iii a kubseq|tifettt it te ^id> that if a feme 

8ol<; give a wavtarit to bonfess 9t jttdgitient^ inid tottiry beifore k is entered^ 
the warrant is cotmtettnauded, and' judgment- shall not be eateted iagainst 
husband and for that would charge the husband^. In a still later 
cascj however^ judgment was allowed to be entered up against husband 
and wife, on a warrant of attorney given by the feme^ dum sola 

In entering up judgment oil a warrant of attorney^ the authority given 
by it must be strictly pursued : Therefore, if a plaintiff enter up judg- 
metit ifi debt on a muluaius, on a warrant of attorney to enter up judg^ 
ment in debt on bond, the court will set it aside as irregular So, judge- 
ment cahpot be entered up against two defendants, on a -warrant <# attor- 
;iiey to confess a judgment against three persons, one of whom afterwards 
refused tf> execute; and the judgment against the two was set aside on 
motion, but without costs, and on the terms of no action being brought 
jSind if a warrant of attorney be given to appear and confess judgment of 
al! particular term, the judgment should be entered accordingly of that 
teriij, and cannot be entered of any other*'. But if the warrant of attor- 
ney be given, to appear and confess judgment generally, or (as is most 
usual,) of a particular or any subsequent term, judgment may be entered 
of any term after giving the warrants Where a warrant of attorney 
was given in vacation, and judgment was entered up thereon as of the 
preceding term, the court of King’s Bench ordered the judgment to be 
set aside, for the danger that might other^visc ensue to purchasers ^ : And 
where a wTirrant of attorney was given to confess judgment, at the suit of 
an executor, as of the preceding term, when the testator was living, and 
the judgment was ont(jred up accordingly, the court hold it to be irregu- 
lar * ; for the attorney could have no authority to appear in that term, at 
the suit of the executor, and the judgment must be considered of that 
term, though to other purposes the. day of signing is material. 

Within a year and a day next after the date of the warrant, judgment 
may be entered of course, without applying to the court, or a judge. Bat 
if it be not entered within that time, the court of King^s Bench must be 
moved in term time or, if the warrant of attorney be not above ten years 
old,, an application may be made to a judge in vacation, for leave to enter 
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piirehain^i^ only from the time of signing. 
'2 Sir. 1121. 

S Salk. S22. 7 Mod. 94. 6 Mod. 212. I 
Wils. 36. nrg. 



Up the :judgm^t> oa an o£: the due'>%xectitioiii of the woia^aat of AflUavit for, 

attbrneijr) lhat the debt> clipart ^of it^ is stilt due^ ond that tho parties are 
liTtag^ This aifidavit may be properly entitled in the ^^ise in which How entitVitl. 
judgment is entered up And it see^m# that an affidavit, su^pirn before a Before wiiom 
justice of the ptiaee in . »S'ro//a«d, is adiiiissible, if the handwriting of the 
justice be authenticated If the warrant of attorney be above icu years 
old, the application^ must be made to the court ; and where, it is above 
tmenty years old, there must in general be a rule to shew cause found^ 
on an affidavit, stating facts which rebut the presumption of payment % 

But where, upon such a warrant of attorney, the party had admitted the 
debt within two montlis preceding the motion, the court granted it abso* 
lute in the first instance In the Common Pleas, if a warrant of atfomey When and how 
to enter judgment be above a year and under ten years old, Iwc tfli enter p" 

judgmsfut may be given by a side-bar or treasury rule b ; and occordiugly, 
the practice in that court is, for the plaintiff’s attorney to move at side-bar, 
on the JirH day of term, or in the treasury chamber on otber days, for 
leave to enter up judgment, which is granted of course, on the usual af- 
fidavit; and thereupon the secondaries 'will draw up the rule : In vacation, <& 
judge at chambers will make an order for entering up tlie judgment. But if 
the warrant of attorney be above ten years old, the court must be moved for 
leave to enter up judgment B. If the warrant of attorney be under trventi/ 
years old, the common affidavit of the due execution Cif^he warrant, that the 
debt is unpaid, and parties living, is sufficient to induce the court to grant 
an absolute rule ; but if the warrant be above twenty years old, the rule 
must be to shew cause, and served on the defendant And where judg- 
ment had not been entered within a year and a day, on a warrant of at- 
torney given with a jHint obit bond, and the obligee did not apply for leave 
to enter it till after the death of the person on whose death it was pay- 
able, the court of Common Pleas would not grant leave, without a rule to 
shew cause K If judgment, however, be entered up on a w^arrant of at- 
torney, more than a year old, without leave of the court, the objection, 
though available if urged at the instance of the defendant liimself, caniiot 
be taken advantage of by a third party, a stranger to the proceeding, as a 
ground of irregularity K 

Tile uffida'vit of the due execution of the warrant of attorney, sliould re- Affidavit of exc- 
gularly be made by the attesting witness ; or, if he cannot be met with 

fi- 

* Append. Chap. XXI. § <5. and for the ** J Chit. Hep, GiS.mno^is. G. 

form of tlie rule, see id, § 7. (y,) 497. *■*’' 

^ 1 Bam. & Aid. 567, S. («). AntCf 493. ® 2 Barn. & Cres, 555. 4 Dowl. & ]^yl. 5. 

‘‘ 1 Chit. Hep. 721, 2. But an affidavit S.C. 
sworn before a justice of the peace at Edinr- t Blakeley v. Vmceni, T. 35 Geo. III. 
burgkf was deemed insufficient for entering K. B. 
up judgment on an old warrant 0 attorney, Barnes, 47. 

in tlie case of Knight v. Hennelli M. 46 Geo. * Id» ibid, and see Cas. Pr. C. P. 145, 6. 

III. K. B. And, in the case of Sinclair v. * 1 H. Blac. 94. 

Assignees ofBenidult M. 23 Geo, III. K. B. ** I Dowl. A KyL 558. Antc^ 561. 

it was said, that the affidavit should have ' Chit. Kep. 713; 
been made before a lord of session. 



handwrit^g vdll deemed , Biit lim «<mtt must lie ia£9imied 

. affidavits e| tJba endeavomni .ivjiieh liave Ima nmdifi ito diid lika^ l^effirc 
udU adin^ and> fa the .Kiitig^e Bendks the ac<t* 

k»owledgm<atfr 0f ^the wamni ef attorney by the defbndant^^'^ fae no 
waiver of the objeetioa^t ibnt, in the Gomidoii Fleae^ if 4$ agree to ao 
knon^ledge an old warwiiit of attorney given by him^ eo as to enable i?. to 
enter jsfp judgment thMSHm^ judgment may be entered up, under a judge $ 
ardor, wi;bout an affidavit of the attesting witness If the witness 
willnotjcmifaitiie necessary affidavit, the court will compel him, rule, 

to do su^. And where the, plaintiffi, being a lunatic, did not swear tliat 
the money was unpaid, but another did, who had received the interest 
upon the' bond for three years, ever since the plaintiff was lunatic, the court 
ittwbattime .of Common Pleas held this to be sufficient^. In the King’s SBench, if 
defendant reside in town, it should appear by the affidavit, that he 
^^alive, in ' ^ it^aa abve at a time, within two or three days, or, if in the country, 

within a or tm days, before the application is made ; an affidavit 
that he was alive on or ahaui a particular day, being deemed insufficient 
A^as all judgments, in actions by bill, relate to the first day in full term, 
{and the judgment on a warrant of attorney is always so entered,) it must 
be positively sw'orn that the defendant was alive, either on the first, or 
upon some 8ubse(|U||iit d^ in full term^: Information and belief, even 
though the party keep out of the way to avoid being seen, is not sufli- 
deut^j And judgment cannot be eateredup on a joint warrant of attoiv 
ney, against any of tlxe makers of it, unless they are all proved to be alive 
In C. P. within the term \ In the Common Pleas, it must in general appear by 
the^affidavit, that the defendant was alive within a fortnight before the 
making of the application ‘ : And by a late rule tlie affidavit must state 
tliat he was alive, at a day within the term in which the motion is 
made in the constructfan of which rule, it has been holden not to be 
sufficient to swear that he was alive on the essoin day But where the 
defendant resides abroad, a longer time is of course allowed, according to 
cireumstanees^’: and, in a late case, ^ the court gave leave to miter up 
judgment, on on edd warrant of attorney, in Mickadmas term ; the affi- 
davit stating, that the defendant was alive at New South Wales, in the 
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^ Iffee riileof all the etmirts^^^'no judgMent eati be eigtted tipen ^ 
tvemnt^ eiithorusiiag^ti etterney «e eonfeas judgment^ iiHItl^t dtlch war*- 
rant beMg delivered i6, and tiled' by the dbrk of the dockets^ t)r inMier in 
the Exche^iuer^; Mdio is ordefid to file the warrants, in the order in which 
they arc reived/' And, by the statute 3 Geo. IV. c. 39; § !• (the pro- 
visions of which are extended to assignees ^^f insolvent debtors, by the sta- 
tutes 5 Geo. IV. c. 61 . § 16 . & 7 ^oo- EV. c. 5% $ 33.) if the holder . 

shall think fit, every warrant of attorney to confess judgment in any 
‘‘ personal action, or a true copy thereof, and of the attestation thereof,, 
and the defeasance and indorsenieiits thereon, in case such warrant of 
attorney shall be given to confess judgment in, his majesty*W of 
King's^Bench at Westminster , or a true copy thereof, in caseusuch war- -, 
rant of attorney shall be given to confess judgment in any other court, 
shall, within twenty one days after the execution of such warrant of at- 
torney, be filed, together with an affidavit of the time of the execution 
thereof, with the clerk of the dockets and judgments in the said com*t< 
of King’s Bench : And if, at any time after the expiration of tweh^yi 
one days next after the execution of such warrant of attorney, a com-j 
mission of bankrupt shall be issued against the person who shall have 
given such warrant of attorney, under which he ship, be duly found and 
declared a bankrupt, then and in such case, unless such warrant of attor- 
ney, or a copy thereof, shall have been filed as aforesaid, within the said 
space of twenty one days from the execution thereof, or unless judg- 
“ merit shall have been signed, or execution issued, on such warrant of at- 
toniey, within the same period, such warrant of attorney, and the judg- 
** incut and execution thereon, shall be deemed fraudulent and void 
against the assignees under such commission ; and such assignees shall 
be entitled to recover back and receive,. for the use of the creditors of 
such bankrupts at large, all and every the monies levied, or effects 
seized, under and by virtue of such judgment and execution And if 
such warrant of attorney shall be given subject to any defeazance or 
condition, such defeazance or condition shall be written on the same 
paper or parchment on which such warrant of attorney shall be written, 
before tjie time when the same, of a copy thereof respectively, shall be 
filed ; <^otherWise such warrant of attorney shall be null and Void, to all 
intents and purposes ^ ** By the above statute ®, the officer of the ii^rt 
is required to keep a book, containing an alphabetical list and particulars 
of each warrant of attorney, and cognovit actionem, given by any defend- 
ant : And the judges are authorized to order a memorandum of satisfaction 
to be written upon such warrant of attorney, cognovit actim^ or copy 

® 2 DowL & ^yl. 12. and sec 9 Moore, AppOnd. 8 Price, 

889. 2 Bing, 204. S. C. , ® § 2. 

^ li. M. 42 Geo. III. 2 East, ISO. B.. 6 . , 

B.M.43GCO.III. 3 Bos. fis l»ul. 310. C. ‘ ' 

r. M. 43 Geo. III. in Scat, Man. £x. 
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Bticii warttmt of, ffttOTUey^ or actimmi^. i» gfye^i ^ $l security, 

islidil ,hare been earisfied or di^hai^d A . ^ ^ , f 

The judgwent upon u^wanraittof uttowtey, being in debt, 5 

atid signed in like xnonner as a final judgment by confession 
an adverse suit, which will be treated of . iif the. next chapter^ To prove 
the time of signing the judgment>however^ the day-book kept at the Judg- 
ment office is not evidence ; but an office copy of tlte judgment ought to 
be produced, or the docket of the judgtnent 


In order to compound a penal action, an application must be made to 
the court wherein it is depending, founded upon the statute 18 Eliz. c. 5. 

, § 3 *=. by which it is enacted, that no common informer or plaintiff shall 
or may compound or agree with any person or persons that shall offend, 
or thai. sbldi be surmised to offend, against any penal statute, for an 
offence committed, or pretended to be committed, but after answer made 
in court, to the information or suit in that behalf exhibited or prosc- 
cuted ; nor after answer, but by the order or consent of the court in 
which the same information or suit shall be depending ; upon pain of 
standing on the nillory, being disabled to sue on a penal statute, and 
forfeiting ten pounds, half to the king and half to the party grieved 
And, by a previous statute^, actions popular prosecuted by collusion, 
shall be no bar to tliosc which are prosecuted with good faith ; and the 
defendant, being lawfully condemned or attainted of covin or collusion, 
shall suffer imprisonment for two years." But these statutes extend 
only to common informers, and not to cases where the penalty is given to 
the party gncecd ®, And, in the Common Pleas, a notice of action required 
by a penal statute, was held to be no commencement of the suit, so as to 
subject the plaintiff or his agent to an attachment, for attempting to com- 
pound an offence, previous to the suing out of the writ 

The application for leave to compound a penal action must be made to 
the court in hank, and not at nisi prius, on the trial of the cause ^ : and 
it is made by consent upon an affidavit, setting forth the nature of the 
action, the state of the cause, the agreement of the parties, and that no 
more tlmn^a certain sum is given or taken \ &c. which apjj^licatibu should 
regjrifirly be made in an early stage of the cause ; but under favourable 
circumstances, it may bo made after verdict ^ : And in one case, where the 
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in e!)cocuii0ii> of Kiag^ta'Beneh; eor affidavit iaf 

bis povorty/gair^' the plaintiff 'kttve to edmpound whh hirii •. ' Bat, in the 
Common Pleas, where part of the penalty goes to the king, the con^nt of 
the cro^ must be abtainedji before the motion can be granted for leave to 
oomponud a jpenal action, v^-'hether the verdict has passed for the plaintiff 
or not Upon the application being made, it is in the discretion of the 
courts to give or withhold their leave to compound ® ; arid it was refused 
by the court of King's Bench, in a case where an action was' brought 
on the statute 25 Geo. II. c. 30. for keeping a disorderly house‘s. So, 
where part of the penalty was given to the poor, the court would not give 
the parties leave to compound a penal action, on the statute 13 Geo. II. 
c. 19. although the overseers, at a vestry, had agreed to compound it, with- 
out receiving any part of the penalty®. On v^hona Jidc con3)osition Costs on. 
though not on a collusive one the plaintiff may be allowed a reasonable 
sum for his costs. And, in compounding a penal action on the post-horse' 
act, which gives costs to the prosecutor, the court of Common Pleas al- 
lowed him to receive the deficient duties, not amounting to 40.9. and full 
costs of suit, though exceeding together the 40a-. paid to the crown But 
where no costs are given to the plaintiff, as in an action on the statute rif 
usury, the crown is entitled to a moiety of the sum agreed to be paid to 
the plaintiff for his costs ; for whatever the defendant may pay under the 
name of costs, is considered in fact as an addition to.<the penalty \ 

When leave is given to compound a gui action, it is a general rule, 
that the king's half of the composition shall be paid into the hands of the 
master of the crown office in the King’s Bench or one of the protho- 
notarics in the Common Pleas S for the use of his majesty ; which is now 
usually 5one before the rule is drawn up. And where the defendant in a 
gui ta7n action obtained a rule to stay proceedings, on paying a sum agreed 
upon between him and the plaintiff, the court of King’s Bench considered 
it as an undertaking by him to pay that sum ; and for the non-payment 
of it, granted an attachment ' : But for preventing any doubt in future, 
an order iivas made, that “ every rule to be drawn up for compounding 
any qui tarn action do express, that the defendant doth undertake to pay 
the sum for whicli the court has given him leave to compound such 
action”'.” So, in the Common Picas, where a defendant, in a penal action. In C. P. 
obtains a rule to stay prdcecdings on payment of part of the penalties, the 
court will gr&t an attachment against him for non-payment”: And in How recovcrctl, 
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® 1 Wils. 79- ISO. 

^ JfeUis V, ileatir, M. 88 Geo. III. K. B. 
and see 2 Blac. Rep. 1 157. ' 

• 2 Smith It. 195. 


f 2 Blac. Rep. 1157. 
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2 Taunt. 213. 

‘ R. M. 7 Geo, III. K. B. 4 Bur. 1929. 
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^ 5 Durnf. & East. 257. 
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lig OF mtmm. 


(^Mrmation. t^t ixMlirt it b & rule^ on cdtnpcmsiding inibniiati<ni8 on penal statutes, 
tl»t ** if the defendant, after composition made with the mformer^ do not 
voluntarity come in to answer unto the king for his fine, to be taxed and 
assessed by the justices of this court for his majesty's use, tbib a capias^ 
ad saii^adendum finm slaA he aWa^d4^ i^^inst him, to compel him 
thereunto; whereupon the fine, being set and assessed, shall be presently 
paid in : and satis&ction being thereupon made, and entered by the pro- 
thmiotary upon the roll of the said information, shall be for ever a full and 
Owfer for, con- fii^ discluurge of the dbfeudamt fik^the same offence liie plaihtifif^ in 
campoonding a penal action by oousent, having by mistake abandmied a 
good cause of action, the cpurt of Common Pleas refused to interfere, and 
rescind the order made thereon ^ 


» B, M. 12 Jbc. I. C. P. 


» Taunt. 850. 





CHAP. XXU. 


(tf JuDGMEKTS hy C 0 NFES 8 IQK, DEFAULT ; the As- 
sessment Damages, by Reference to the Master 
or Prothonotaries, or hy Writ ^ Inquiry; ctnd 
• Proceedings on the Statute 8 & 9 W. III. c. 11. 
§ 8 . 

When the defendant, having no merits, cannot compromise or com- 
pound the action, it is usual for liim to confess it, or let judgment go by 
default. 

The objects proposed by confessing an action arc twofold ; first, in an^ 
action for damages, to save the expense of executing a writ of inquiry ; 
and secondly, to obtain terms, such as a stay of execution, &c. And the 
confession *, or, as it is usually called from the entry of it, a cognovil aclixh - . 
veni, is either before or after plea pleaded ; in the latter case, the plea 
being «vitlidrawn, it is called a confession, or cognovit actionem, relictd 
veri/fcaiiotte 

An opinion formerly prevailed, that the confession of an action could 
not regularly be made hij'ore declaration, and particularly if the cause of 
action were not expressed in the process ; for if a bill of Middlesex or 
lalilat, &c. were sued out in a plea of trespass, the confession of that ac- 
tion it was supposed would be nugatory ; and therefore in such case, if 
the parties compromised before declaration, a warrant of attorney to con- 
fess judgment should have been taken, instead of a cognovit, as a security 
for tlie debt and costs. But it is said to have been the constant practice 
in the Common Pleas, to take cognovits before declaration, and judgments 
have been entered thereon : which practice was recognized, in a late case, 
by that court And, in the Exchequer, the court would not set aside a 
judgment entered up on a cognovit, and order the money levied thefeon to 
be restored, on the ground that no process had been actually served ot|\the 
defendant, before he signed the cognovit, nor was at that time sued out ; 
it appearing that instructions had been then transmitted to the agent of 
the plaintiff's attorney in London, from the country, to issue a quo minus, 
which was afterwards accordinj^ly issued, tested, oi course after the date of 
the cognovit In general, however, the confession is mode after declara- 
tion, and before plea ; and written on the declaration, or back of the in- 
quiry,^ or on plain paper, thus : I confess this action, or (if in debt,) the ’< 

* Append. Chap. XXII. § 1, Si. ’ * Taunt 701. 1 Moore, 4^8. S. C. 

*» § 3. “8 Prices 018. 


Confessing ^ 
action. 


Otjects of. 

Befo^> or after 

Rdicl6, 

caimii. 


Before decla> 
ration. 


In C. P. 


In Exchequer. 


After declara- 
tion, and before 
plea, 

^orm of. 



Stamping. 


be present. 


« 4e!3l iiitWscatfse,4 

^ m amcKUiit> besides Us costa md chasgaii 
in the King's Bench, or prothonotitrieB " in the^^mlnimil?^ 
follow the terms, if any are agreed on, as tluit no jndg^t be ca- 
tered up, or execution issue, until default ahsU be made in ^yment of 
the debt, o? damages, and costs, by, a certain day; and that i!to,wi^ of 
error shall be brought, or bill in equity filed ; but that in case de&uilt 
shall be made, the plamtiif shall be at liberty to enter up judgment, and 
take out execution, for the debt, or damages, and costs, together with 
sheriif 's poundage, and all other incidental expenses^." A mere cog- 
novit need not be stamped, unless it contain any terms of agreement be* 
If given by prU tween the parties^. But if given by a prisoner, in custody of a sheriff's^ 
attorney must ‘ Seems that an attorney must be present, on behalf of the defend- 

ant, to attest the execution of it, in the Common Pleas ® ; though if it be 
given by a prisoner in custody of the marshal, it is otherwise ^ : And in 
the King's Bejmh, we have seen^ a cognovit given by a defendant in 
custody rni process is valid, although no attorney be present (m the 

part of the defendant, unless it be shewn that some undue advantage was 
taken of him. When the confession is after plea pleaded, the defendant's 
attorney, or his clerk, ought to come in person before the master to with- 
draw it, in the King's Bench but this is unnecessary in the Common 
Pleas 

Of theiivhoU?, Again, the confession is either of the whole or pari of the cause of ac- 
of action, whole, and not upon terms, the plaintiff's attorney 

may immediately sign final judgment and take out execution thereon ; 
but if it be not of the whole, lie can only sign judgment for the part con- 
Upon terms, fessed, and the action must proceed for the residue. When a judgment is 
confessed upon terms, in the King's Bench, it being in effect but a con- 
ditional judgment, the court will take notice of it, and see the terms per- 
formed ; but when the judgment is acknowledged absolutely, and a sub- 
sequent agreement made, this docs not affect the judgment ; and the court 
will take no notice of it, but put the party to his action on the agree- 
ment ^ It has been said S that the court cannot hold plea of an agree- 
ment upon motion: But it is usual in practice, to set. aside a judg- 
ment entered up, and execution taken out, contrary to the agreement of 
the parties, at the time of confessing the judgment K And where the 
plaintiff, on the eve of trial, accepted from the defendant a cognovit for a 
certain sum, payable at a future day, in full discharge of the action, and 


Withdrawing 

on. 


» ApFnd. Chap. XXU. § 1. 

Cur. M. 4^2 Geo. III. K. B, 2 Bos. 
^ pill 150. C. P. 4 East, 188, 1 Car. & 

* « Taunt. 860. AmdU v, Lcrm, T. 87 
Ili, C. P. 7 Tannt. 703. (a.) 1<L 701. 
i C, and see 3 Duml & 

Eaat»' 1 Eastf 2i2. (a.) 8 & 


‘I S Dumf, & East, 616. 8 Dowl. & Ryl, 
56. AfUCt 550. 

® Ante, 650. 

f ij^ Ld. Rayro. 345. Imp. K. B. 10 Ed. 
422. 

* Imp. C, P. 7 Ed. 430. 

Append. Chap. XXII. 5 5^ &c. 15; &c. 

Sdfc'ioa. 

^ 6 Mod. 14. and see 2 Blac. Bep^ 943. 



w f liujiliff preM^tiir to the <%- 

the ec^f Tefosed to admit the pieh^ff's alii^vit> stdting a verbal 
agreement that he thould have aaeh eoete^ in ease the defendant made de- 
salt inl^yment^ sad that he had made euch default; and m^e the rule 
for the ^ysallowanee of sneh eoats abadnie ^ 

By a late rule of the eotrt of King's Bench ^ ho judgment can be 
signed upon any ODgnoof^/ ivithout euch cognovit heing first produced to 
the derk of the dod^etS 9 and^ after taxation of the tosts> filed with him." 
And> the statute 3 Geo. IV- o. 39. § 3. ** every cognovit uciwnem ^ven 
" by any defendant in any personal action^ in case the action^ In which 
suck ocgnovif aotUmein shall be given^ shall be In the said court of King's 
Benchj or a true copy of such cognomt actionem, in case the action 
wherein the same is given shall be ih any other court, shaH> together 
with an affidavit of the time of the execution thereof, be filed with the 
" said, clerk, in like manner as warrants of attorney, or copies thereof, 
" and affidavits S within the space of twenty me dafs after such cognovit 
" actionem shall have been executed; otherwise such cognovit actionem, 
" and any judgment entered up thereon, and any execution taken out on 
" such judgment, shall be deemed fraudulent and void against the as- 
** signees of the person giving such cognovit actimem, under a commission 
of bankrupt issued against him after the expiration of tlie said space of 
"21 days, in like manner as warrants of attorney, and judgments and 
" executions thereon, are deemed and taken to be fraudulent and void by 
** that act And, if such cogmvit actimem shall be given subject to any 
defeazance or condition, such defeazance or condition shall be written 
on the same paper or parchment on which such cognovit actionem shall 
be written, before the time when the same, or a copy thereof respec- 
lively, shall be filed; otherwise such cognovit actionem shall be null and 
" void, to all intents and purposes These provisions were extended 
to the assignees of insolvent debtors, by the 5 Geo. IV. c. 61. § 16. and 
7 Geo. IV. c. 57* § 33. And, by the latter statute ®, " in all cases where 
any prisoner, who shall petition the court for relief under that act, shall 
have executed any warrant of attorney to confess judgment, or shall 
" have given any cognovit actimem, whether for a valuable consideration 
" or otherwise, no person shall, after the commencement of the imprison- 
ment of such prisoner, avail himself, or herself, of any execution issued 
upon any judgment obtained upon such warrant of attorney, or co^ovit 
" aciimem, either by seizure and sale of the property of such prisoner, 
" or by sale of such property theretofore seized, or any part thereof ; but 
that any person or persons, to whom any sum or sums of money shall 
" be due in respect of any such warrant of attorney or cognovit actionem, 
" sliali and may be a creditor qr creditors for the same, under that act ” 

** 7 DowL & Ryl. S75. ^ Ame, $65. 

*»R. rf. S & S Oeo. ly. K. B. 6 Barn. « § 5. 

& Aid. 660- 1 D6wli' & Rjyl. 471, % Cl^it. * 

Rep. S77. *'''*■ 

von. I. 
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l>6ei«3caion 
8 Geo* tv* 
9* SO, 


or 

coimnon|baU,on. 


Ejfikit of, in 
discharging bail. 

Discharged by 
certificate. 


Judgment by 
default, what. 


4 ;b0d, iipQn th^ fa<59i 

of Wfittm certain, btit by an Wentwre of mm 4afe, th^ 

f6m &T wbich tbe btand was e^eoi^ted> it was og£^, that it fihbU^4 ho 
bwfiil for the obhgees to oommence an siOtipn upon the bp^d, and pro- 
ceed to judgmeiit> whenever they should think fit j and upon judgmient 
l)eing obtained to issue es:ccution, and that the judgment shop^d be, a 
security finr the paymeift to the obligees, on demand, of all suma of money 
which then were or might thereafter become due to them : a judgment 
having been entered up by virtue of this deed, the obligees issued execu- 
tion, without assigning breaches or executing a writ of inquiry ; and the 
court held, that the indenture, by virtue of which the judgment was en- 
tered up, was in legal effect a cognovit actionemi within the meaning of 
the 3d section of the statute 3 Geo. IV. c. 39 ; or if not, that it was a 
contrivance to defeat the provisions of that statute: and the indenture not 
having been filed with the proper officer, within twenty one days after its 
execurion, por judgnftnt entered up within that period, as required by the 
statute, tlie courtjj upon application by the assignees of the obligor, who 
had become bankrupt, ordered the execution to be withdrawn \ 

If a cQgnofoit be given by an attorney, it seems that tlie plaintiff must 
first file a against him, before he signs judgment thereon^: and in 
general, common bail must be filed for the defendant upon a cogmvii ; 
though, if judgment has been irregularly signed, without filing common bail 
for the defendant according to the statute, till after the term succeeding 
that in which the writ was returnable, and after the judgment itself has 
been entered up, the defendant, we have seen having given a cognovit^ 
is estopped from objecting to the irregularity, if the plaintiff has filed 
common bail nunc pro tunc, before the time of making the objection. Wo 
have also seen in what cases the bail are, or are not discharged, by 
taking a cognofvtt from the jirincipal. And a certificate, it may be remem- 
bered, will dischaige a cognovit, given after a secret act of bankruptcy, for 
a debt previously due, with interest and costs 


Judgment by drfauU, which is an implied confession of the action, is 
either by nmi sum inforfnaitus^, where the defendant'a having ap- 

peared, >says that he is not informed of any answer tb t^'^ven to the ac- 
tion ; by nU dicitt, where the defendant himsplf apjjoa^rs, but says no- 
thing in bar or preclusion thereof: And the latter judgment, which is the 
more usual, is either for want of any plea at all ; or for want of an is- 
suable plea, after a judge’s order for time, on the terms of pleading is- 


sudbjly ; or ^hen the defendant pleads a plea not adapted to the nature of 


8 Po|^,&Kyt 

vJrwfepT v; Womqf, H. 87 Geo. HL K. 
B, .7 * Satt, 807. (a.) 


^ ] Chit Eep. 16. jAnie, 810. but see 8 
Tamit. 68. 8 Kase^ 118; &C. se7nh,cmtm, 

f Append. Cbap. XXII. § 86, m 

Cbap. XXU. § 34^ Use. 71, 
&c. $8, 9. , 



Mliwli, (HT Vhidi taxj he coiisid^ '»' a nnlMj, w ^ and Vexa- 
m not pli^ded in dtie titne^ or prdper mamiei** 

On the expiration of the time for pleading, a rule to ptead having been 
given, and a plea demanded, when necessary, the plaintiff's attorney shoulcl 
^ewrek for a plea, if not delivered to him^ with the clerk jfH the papers, 
who receives special pleas in the King’s Bench, and with the clerk of the 
judgments, who keeps the general issue book at the King’s Bench office, 
or at the prothonotaries’ office in the Common Bleas ; and if no plea be 
delivered, or found at either of those offices, the plaintiff’s attorney may 
sign judgment, as for want of a plea : And judgment may bo signed in 
like manner, if the defendant do not rejoin ^ plead to a new assignment, 
or join in demurrer, when necessary ; or, in the King’s Bench, if he do 
not return the paper or demurrer book in due time. If the defendant 
plead a false pica of judgment recovered \ or other pica that is not is- 
suable % after a judge’s order for time to plead, on the terms of pleading 
issuably, the plaintiff, we have seen may consider the plea as a nullity, 
and sign judgment* So if the defendant, being under an order to plead 
issuably, plead several pleas, one of which is not issuable, the plaintiff, in 
the King’s Bench, may sign judgment as for want of a pica, although the 
other pleas are issuable ^ : Where the defendant had obtained an order for 
staying proceedings, upon payment of debt and costs, which had been 
taxed, and afterwards abandoned the order, and pleaded a judgment reco- 
vered, the court held, that the plaintiff was at liberty to sign judgment, 
the plea filed being a fraud upon the judge's orders And judgment may 
be signed in the Common Pleas, if a declaration in deSt demand bvo 
ihmsand pounds, and contain several counts, each of which states a less 
sum, c. g. Jive hundred pounds, and the defendant, being under terms of 
pleading issuably, plesid thereto, that he does not owe the said sum oi Jive 
hundred pounds But if the defendant, when under an order to plead 
issuably, put in a plea which, though informal, goes to the substance of 
the action, the plaintiff cannot sign judgment, as for want of a plea ^ ,* nor 
can judgment be signed, if one of several pleas be merely demurrable K 
When the defendant pleads a pica not adapted to the nature of the ac- 
tion, as nil debet in oi'sumpnt or non assumpsil in debt \ &c. the plain- 
tiff may consider, it ^ a nullity, and sign judgment. But a plea in as^ 
sumpjsit, that the'd^^fendant did not undertake, (omitting the wor^ or 
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profeluise/') ki manner and fbnxi^ &e* with a ^nelusieh to the conntiyj ia 
not so unintelligible^ as to entitle the plaintiff to sign judgment as for want 
of a plea ^ Soj the plea of nil debd in an action of deBi on jud^neni 
dr not guilty in an action of debi on a penal statute % is not such a nul- 
Jity^s will warrant the plaintidP in signing judgment ; nor can judgment 
be signed in a qni Jam action^ for entitling the pica with the names of the 
parties, without the addition of qni iatn, &c, to the plaintiff's name 
So, a plea, in debt for 1800/. that the defendant does not owe the said sum 
of 10/. above demanded, &c. is, it seems, sufficient, and the amount may 
be rejected as surjilusagc And a mis-statement of the defendant's chris* 
/ifltff. name, in the commencement of his plea, does not entitle the plaintiff 
to treat it as a nullity, and sign judgment as for want of a plea 
Or, maybe con*. In the King's Bench, when a plea is clearly absurd on the face of it, os 
nullity. ^ ^ * where it attempts to set up as a defence, a judgment recovered in the Ex- 

chequer in Ireland, before the cause of action accrued, the plaintiff may 
consider it as a nullity, and sign judgment as for want of a plea, without 
a previous spfdicutian to the court ^ : And a plea of sot off for money due 
on a recogniziance, and also for money due upon promises, pleaded to an 
action of debi on bond, as if to an action of assumpsit, was holden in that 
court to be a nullity, and that the plaintiff might sign judgment So, 
where a sham plea was pleaded, of judgments recovered in the court of 
piepoudre in Bartholomew Fair, in terms obviously denoting fictitious pro- 
ceedings, the court reprobated the practice ; and, considering the plea as 
a nuDity, suffered the plaintiff to sign judgment as for want of a plea, 
and made the defendant's ’attorney pay the costs of it, and of the appli- 
cation And where the defendant first pleaded in abatement, and after- 
wards, without applying to the court for leave to withdraw that plea, 
pleaded a judgment recovered, the court held that the plaintiff was at li- 
bt‘rty to sign judgment as fur want of a plea K So, in the Common Pleas, 
where the defendant pleaded the statute of additions in abatement, the 
courl^, held the plea to be a nullity, and gave the plaintiff leave to sign 
judgment ^ ; and Lord Alvanlei/, in delivering the opinion of the court, 
observed, that perhaps it would have been the more regular mode of pro- 
ceeding for the plaintiff to have signed judgment as for want of a plea, 
without any application to the court, and thus have put the defendant to 
move to have that judgment set aside*". In the latter court, if the de- 
fendant plead a subtle pica, to ensnare the plaintiff, the court will permit 
the plaintiff to sign judgment, unless the defendant will amend Put, 
unless the plea be manifestly absurd on the face of it, or probably a sham 

*■ S Bowl. & llyl. 62 i; Taunt. 669. 1 Bowl. & Hyl. 677. 

*» Chit. Hep, 239. h 2 Maule & Sel 606. 

®s| Burnf. & East, 462. and see S Bos. * 10 East, 237. 

Py- 111. ■ a 5 gj l^yl. 628. 

: ^ ^ 1 3 Bos. & Pul. 806. and see 7 East, 3S8« 

f, J Bowl d; Byl 478. but set- 3 Bos. & 2 New Rep. a P. 188, 4 Taunt, els. 

‘ ^ S Bos, & Pul. 398. 

' "*'8 Taunt 389. 

^ and see 4 
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pleas tbe plaintiif^ in the King's Benc}i> will not be justified in signing 
judgment as for want of a plea> without a previous application to the 
court which is also necessary, after the defendant ha§ been ruled to 
abide by his plea c. If tlje defendant plead in abatefnml, without, an af- 
fidavit of the truth of the plea or a plea of tender without paying mo- 
ney into court ®, or if, after craving oyer of a deed, he do not set forth .the 
whde of it ^ the plaintiff, in either of these cases, may sign judgment as 
for want of a pica. But judgment cannot be signed, in the King's Bench, 
after a plea in abatement, because the affidavit to verify the truth of it 
was sworn before the defendant's attorney « : And in general, when tlie 
matter is doubtful, it is the safest course not to sign judgment, but to 
take issue on the plea, demur thereto, or move tho court to set it aside 
When sham pleas, however, are pleaded, calculated to raise issuc^'^ re- 
quiring different modes of trial, as a set off for money due on a recog- 
nizance or judgment, the issue upon which is triable by the record, and 
for money due on simple contract, the issue upon which is triable by tlie 
country, the court of King's Bench, on an affidavit that the pleas are 
false, will suffer the plaintiff to sign judgment as for want of a plea, and 
make the defendant, or his attorney, pay the costs occasioned by the pleas, 
with the coats of the application K And the plaintiff may sign judg- 
ment, as for want of a plea, if the plea be palpably a sham plea K So, 
where a sham plea is such as to make it necessary for the plaintiff 's at- 
torney to consult counsel, and thereby cause delay and expense, the court 
will permit the plaintiff to sign judgment, and make the attorney pay the 
costs * : And, in a similar case, the costs were ordered to be paid by the at- 
torney, though it appeared that he was expressly instructed by the de- 
fendant to plead a dilatory plea But the court of King's Bench will 
not grant a rule for the plaintiff to sign judgment as for want of a plea, 
merely on an affidavit that the plea is false, unless it be also shewn that 
it is vexatious, and calculated to create unnecesstiry dekiy and expense 
And where the defendant, after delaying the plaintiff, and deluding him 
with promises of payment, pleaded a plea of judgment recovered, the 
court of Common Pleas refused to set the plea aside, and permit the 
plaintiff to sign judgment To support a motion for leave to sign judg- 
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uiMsnte^ But if stick {deas ka^e Jbeen pleaded undear a mie to plead 
dtmbtojit isnotioecessarjrdfsttomovetosetasidetihexv^ / 

Wheii the defendant pleads before be appeared ^ or taken the dei^ 
clarati'on out of the office c»r before the bail are perfected in a b^able 
cause^^i the plaintiff my consider the plea as a ,nnU}ty> atid sign jiidg<*> 
ment. So^ if the defendant plead in abatement after a gemral imparl^ 
ance^ or to the jurisdiction of the court after a sptdaf impar]aiice> the 
plaintiff> we have seen S may sign judgment as for want of a plea : And 
judgment may be signed^ when he pleads in abatement^ after the ea^ira* 
tiouof jfbwr days inclusive from the delivery, or filing and notice of de- 
claration So, if the defendant plead in abatement to one count, and in 
bar to others, after the four days allowed for pleading in abatement, it 
seems that the plaintiff may sign judgments. But a judge's summons 
retumabh' liefore judgment signed, though after the time for pleading has 
expired, opi'^ittes as a stay of proceedings^; therefia^e, the plaintiff in 
such cage cCnnot sign judgment, without first attending the summons ^ ; 
And, in general, though a pica be not pleaded in due time, yet if the other 
party do not take advantage of it immediately, the defendant may deliver 
his plea at any time before judgment is actually signed against him K 
In the King's Bench, when a plea of solvit ad diem, which ought to be 
delivered to the plaintiff fs attorney, is entered in the general issue book K 
or a plea is fled in the office of the clerk of the papers, that ought to be 
de/ivered to the plaintiff 's attorney S the plaintiff may consider it as a 
nullity, and sign judgment ; as he may also, in the Common Pleas, if the 
general issue be not delivered in form or if a plea be pleaded by an at- 

torney of another court ” ; and judgment may be signed in th^t court, 
when a defendant files two pleas at several times on the sarnie day, in order 
to mislead the plaintiff by the second pica So, if several pleas be filed, 
to the whole or port of a declaration, without a rule to plead sevmal mat-^ 


* 2 Barn, k Aid. 777. 1 Chit. Rep. 6C4. 
S.C. 

*» 2 Chit. Rep. 8. 

* 1 Chit. Rep. 735. Imp. C. P. 7 Ed. 420. 
2 Chit. Rei>. 7. (a), but sec 1 Bos. & Put 
34i. contfo* 1 Chit. Rep. 735. (a). 
2 Chit. Rep. 7* 

^ ^rOe, 405, 6. 

* 463. 476. 

f 1 Bumf, flb East, 277. G80, 

^ v. Hording, M. 58 Geo. 111. 

phlt. Rep. 710. m ■* 

A 1 l^ii. Rp. 470. 

I 10. 4 Bund, k East, 

601. . ^ 

I OUl Rep. 211. ' 

S.'C., $Gm4 iiisue may be 


61ed with the clerk of the judgments. Id, 
715. And see R. T. 2 Jac, L reg. 1. R« T. 
16 Cor. II. R. M. 2 W. & M. K. B. as 
delivering picas, that ought to be JUed in the 
office of the clerk of the papers. 

Cas. Pr. C. P. 126. Pr. Reg.S06. S. C. 
Barnes, 239. S. P. Gibvm v. JSouseman, 
E. 56 Geo. III. KB. 1 Chit. Rep. 647. 
(»). 

• ” Barnes, 259. Fr. Reg. 807. S. C* But 
if the plaintiff take a plea out of the office^ 
and keep It, he waives any otjectioa to the 
plea, on the ground of its having been pleaded 
by a new attorney Without an order to change 
the attorney. 2 New Rep« C P.509, but sea. 
Bamea, 252* tendu coitlrw. 
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ten ap^ or kstmcticms givm ^eht it to the oterk of the rules^ 

they ftre considered^ ia the King's Bench^ as enallity^aiid the plaintiff may 
sign judgment * ; though it seems thatj in the Common Plea8> the prao* 
tice is for the defendant to apply to the courts to stidhe out one of them ^ : 

And, in both courts, the plaintiff may sign judgment, if the plea, when 
necessary, be not signed by a counsel S or serjeant 

A judgment by default, we have seen,®, is irregular, when the defend- In what cases 
ant, in an action not bailable, has not been served with a copy of process; 
or when there has been no declaration regularly delivered, or hied and no*^ 1^^*' 
tice thereof given to the defendant ^ ; or when it is signed before the de* 
fendant’s appearance, or without entering a rule to plead, or demanding a 
plea, when necessary ; or before the time for pleading is expired ; or after 
a plea has been regularly delivered, or hled^. So, when the plaintiff de- 
clares absolutely, before the defendant has appeared, he cannot sign judg- 
ment, after plea, for want of his appearance ^ : And a judgment signed 
contrary to good foiith may be set aside ^ But if a defendant accept a de- 
claration, and act as if an appearance had been entered for him, the court 
will not afterwards permit him to set aside a judgment, on the ground of 
his not having appeared^. And an irregular judgment cannot be set 
aside, after the defendant has given a cogfwvit ^ / or attended and cross 
examined the witnesses, on the execution of a writ of inquiry 

The plaintiff may waive a judgment by default “ ; or, if irregular, the Waiving judg- 

defendant may move the court to set it aside. But the motion for this default 

, , , . , , . . . Setting it aside, 

purpose must be made in term time, or notice given of it in vacation, two for irregularity. 

days at least before the day appointed for executing the inquiry And, 

in the Common Pleas, it is said there can be no motion to set aside a judg^ 

ment the last day of term, unless it appear that the defendant could not 

have applied sooner p. If the judgment be regular, yet when the plaintiff When regular, 

has not lost a trial, the courts on motion will set it aside, upon an affida- 

vit of merits ; the defendant undertaking to pay the costs % to plead is- 

suably instanter take short notice of trial and give judgment of the 

term, when necessary, so'^as to put the plaintiff in the same situation as if 


* P&r JBvUer, J. in BedfM ^ Gatfuildt 
H. 26 Geo. III. K. B. Ante, 472, 3. 563, 

b 1 Bos. & Pul. 415. 

* R. E. 18 Cart 11. K. B. and see G 
Hurnf. 6c East, 49^ 2 Chit. llep. 319. 

® Fr. Reg. 262. 3 Bos. 6^ PuL 171. 3 
Taunt. 886. 2 Moore, 220. 

® JifUet 513. 

. f 4 Taunt. 8181 
< Id 545. 

b Cur* M. 44 Geo. HI. K.B. 

1 18 Pricey 489, 
kl.KewEep.C. P.309. 

^ 7 Durn1& & -East, 206. 242. 5d2. 

“4 Taunt. 545., 

* T. 23 Car. 1. K. B. Cas. Pr. €. P. 124. 
Pr. Reg. 294. Barnes, ^it S. C 


® jilUCy 513. 

P Cas. Pr. C. P. 130. jinU, 499. 

^ I Salk. 402. 2 Salk. 518. Barnes, 242. 
1 Chiu Rep. 226. 232. 

' Instanter, it has been saki, means within 
twenty four hours. Bryce v. Hod^sm, E. 25 
Geo. HI. K. B. and see i Taunt 343. Sed 
guanre, by whom this account of hours is to’ 
be kept ; and whether instanter, as applied to 
the subject matter, may not more properly be 
taken to tnean, ** before the rising of the 
court,** when the act is to be done in court; 
or ** before the shutting of the office on the 
same n^hty** when me act is to be done 
there? 6 East, 587. (5), 

• Barnes, 242. I Chit, Rep. 226. 832. 
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on setting it 
aside. 
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, ddUuit, intutlo- 
eulory or final. 


ITov" signed, in 

K. B. 


Proecedings on 
final judgment. 


J^ntoringjudg- 
intmts non 
itum wjhmintusp 
jfaltpd Uuiing 


a^aioety in^idcad-* 

iog*’! t0lell»im iato pfeailany laalter whigiiFdoea'aot go me^ 
v:ritiof tlte csitiQO>9.;/^a^tw)me a^)(Meiida 0 t^ luiviagagdad legal 
kad rcfa9ed eii|<ula]b]kit^Bf^ of eoiapaaniiie^: tkier i9oi»r^ of Goaimm Pleas 
'mnild set a^e tfee |adgpimtf aad permits. liaaa to ^^plead ' But the' 
statute of eomidered^as .a plea to the merits and^ in the 

latter €Ourt>,)^theiidefbidaat hasi been aUowM to plead< his bankruptcy 
or infancy is. In tlie King’s BenoKy tlie affidavit of merits must appear 
to ha^e been made by the defendant^ or his attorney or agent ^ : And an 
affidavit^ that the defendant is advised and believes he has a good defence 
to the action, will not satisfy the condition of a rule, which requires him 
to swear to a good defence " on the merits*.*’ In general, the affidavit is 
made by tJie defendant’s attorney ^ ; and, in the Common Pleas, if it be 
made by any other person than the defendant, he must swear either that 
he is the di^feudaait’s attorney, or managing clerk to the defendant’s attor- 
ney K On {(setting aside a judgment and execution for irregularity, the 
court of King’s^Sonch will restrain the defendant from bringing an action 
of trespass, unless a strong case for damages be shewn 
A judgment by default is mterhocuiory or final. When the action 
sounds in dam^es, as in assumpsit, covenant, trover, trespass, &c. the 
judgment is only interlocutory, « that the plaintiff ought to recover his 
damages,*’ leaving the amount of them to be afterwards ascertained”: 
And the judgment for the plaintiff, in these actions, is also interlocutory, 
on demurrer, or md tiel record. In debt, the judgment is commonly Jinal^ ; 
tiioiigh a writ of inquiry is sometimes necessary, or may be sued out, for 
assessing them p. In the King’ s Bench, the judgment, whether inter- 
locutor)^ or final, is signed on a paper, called a judgment paper, with the 
clerk of the judgments ^ an incipitur being first entered on a roU, of the 
torni it is signed : In the Common Pleas, it is signed on a judgment paper, 
by the prothonotaries ; warrants of attorney being first written ott parch- 
mitot, and filed with the clerk of the warrants. And, on a final judgment 
|n both courts, no rule for judgment being necessary, the plaintiff may in 
"general proceed immediately to tax his costs, take out execution. 

Formerlyi it appears, no Judgments, either by non sum informaius or 
nUiil dkit, :oould hare been ezitex^ of record in the Common Pleas, with- 
out the notice and omnmandment of the judges; nor any costs of suit 

* 2 Str. S2S. } Ken. 34.8. 1 i^ur, * 5 Taunt. 856. 1 Marsb.391. B. C 

y^. 2 si 0. m % 24 **1 Chit. IJep. 97. 

Ceo^jlU. K. 0. . < - 1 1 0 ^ 1 . ^ Hjl. 156; !ktt ato 18 Price, 

- !' 860. 

;k Cur. H. 87 Geo. BI.K.0. 

84 G^o. Kl. Ki B. 13 Taunt. 408* 

f $85. . . “ I Chiu ilepi. 134, and see id. 238, 

* BwV mi Madkmde v. • Apf^end, Ctop* KMt* $ 84^ Ac 

> 1 '.^ A Pill. 52* 
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vosbi thw«»ii, in 

lan^d'by some of the judges of this oourt. Afterwards/ &« ,prothoiM)»* ^ 
taries were deputed and appointed by the court, to take order for the en- 
tering of all such judgments, before they were entered of record ; and a , 
rule was made, for preventing abuses, that no clerk or attorney shmdd 

enter oi record any of the said judgments, set down any costs of suit 

thereon, before the said costs were rated and allowed by one €i the judges 
of this court, or by the prothonotary in whose office the same should be 
entered of record, and warrant given by him> under his hand, for the en- 
tering of the said judgment * And, by a subsequent rule, « the protho- When signed, 
notaries shall not sign any judgment by confession, either by non mm in* 

Jormatm or nihU dicit, unless the same be brought to be signed within 
twenty days after the end of Trinity^ Michaelmas^ or Hilary term, and at 
or before the first day of Trinity term, in every year ; unless the attorney 
or clerk do produce before them a warrant or ^varrants of attorney, bear- * 

ing date after the end of such term, and then the judgments on such war- 
rants so produced, may be signed at or before the essoin day of the sue- • 

seeding term in every year, and not after** But, notwithstanding this 
rule, judgments are now signed at any time in the vacation‘d. It is also Judgment paper 
a rule in the Common Pleas, that " no judgment whatever, except final Xa ^ 
judgments upon posteas and writs of inquiry and non presses, shall be raiiti. 
signed by ally of the prothonotaries of this court, unless the stamp of the 
clerk of the warrants be first impressed on the paper whereon such judg- 
ment is to be signed, whereby it may appear that warrants of attorney are 
duly filed And accordingly, the practice in that court, on signing 
judgment by default, &c. is to file the ^var^ants of attorney, on unstamped ^ 

parchment, with the clerk of the warrants, who marks the judgment pa- 
per, before judgment is signed thereon by the prothonotaries. 

In the King's Bench by bill, or in the Common Pleas, judgments by Entries on roll. - 
•default are entered on a roll of the term of which they are signed ; but, in 
the King’s Bench by original, they are entered of the term of the decla- 
ration : and, in the latter court, tBi entry is the same, whether the judg- 
ment be for want of a plea, or for not rqjoiniiig, surrebutting, or jo ining 
in demurrer, or for not returning the paper book; but, in the Common 
Pleas, where the pleadings are supposed to be entered of record as they 
are pleaded, the judgment roll states the previous proceedings, and the 
particular default upon which the judgment is given. ’ In the King’s By whom made. 
Bench, the entries are made by the plaintiff's attorney; in the Gommon 
Pleas, by the clerk of the judgments, with^hom the ^vrit of inquiry is left 
» for that purpose ®; and there is no necesmty, in that court, for a subsequent 
continuance, between the parties, after judgment by de&ult, aiid writ of 
inquiiy awarded': but» in the King's Bench, it is said to be otherwise. 

• B. B. II Jae. I. CP- CP. Ante, 90. 

*> ll.T>99Chv^ lI«fie^.5»C.P« « R,T. 13 Geo. II. 8. C. P. 

' ^ a Co. 6, 6. tdv. 97. It Kol Abr. 

^E.M.5Geo. n.C.P. tnaseeB.!!. m, 

14 & 15 (Mr. 11. res^ S. R. H. 2 & BJac. 11. 
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Damages, how 
ascer^inc^ 

In general. 


By reference to 
master, in K. B* 
or proihonota- 
ries, in C. P. in 
actions on bills 
or notes. 


On covenants 
for payment of 
fum certain, &c. 


or < 

a ^liairiiaE iiie mijr juAgm^l 

abbakwd bjr defimlt, ewifeftakm, ar af' gtith 

meutioii, to the pfqiidiot of tail eMl be paid tiate^ 

aide with such crediteira^^ thh statatei the ceert ef Khig*s Beticli 
would not set aaide an ^issued tip^ a judgment obtained bf iM 

divit, and sOT^ed aitd lemd bjr aehmxe Upon the ptoperty of a baiikhipt; 
befoi^e hia bankrupt^ 9 the statute not rendering the execution in such 
case toid, but merely eiiaefcing> that the plaintiiir in such execution ’ shall 
be paiU mteably with the other m'editoiu^ 


After interlocutory judgment^ the amount of the damages < sustained by 
t.he plaintiff Is jasce^aiiied> either by reference to the master in the King a 
Benchj or fj^uhoaoUrws in the Common Pleas, or by writ of inquiry. In 
general, a writ of inquiry is awarded : but this is a mere inquest of office, 
to inform the conscience of the court; who, if they please, may themselves 
assess the damages^ with the assent of the plaintiffs or direct them to be 
assessed by the proper officer : Audit is accordingly the practice, in actions 
upon bills of exchange and promissory notes, instead of executing a writ 
of inquiry, to apply to the court in term time ‘', on an affidavit of the na- 
ture of the action, &c. for a rule to shew cause why it should not be 
referred to the master in the King’s Bench, or prothonotaries in the Com- 
mon pleas to see what is due for principal and interest, and to tax the 
plaintiff his costs, and why final judgment should not be signed for that 
sum, without executing a writ of inquiry ; upon whidi the court will make 
the rule absolute^, on an affidavit of service, unless good cause be shewn 
to the contrary ^ : In mcaiion, a judge on summons, and the signature of 
counsel, will grant his^yfoi^ for drawing up the rule^ And a similar 
rule or order may be obtained, in actions on covenants for the payment of 
a sum certain as upon a mortgage*, or for rent or arrears of an an- 


0 Geo. IV, c. 16. § lOa. 

5 Bard. & Cres. SOS. 8 Dowi. & Ryl. 
150. S. C. 

* 8 Wins. Saund. d Ed. 107. (8.) 8 Wils. 
S78. 374. 8 Was. 61, 8. ioug, 816. 
iofi V. Preiton, £. 85 Geo. IIL C, P. 1 H. 
Bite. 858. 589. 548* 4 Durnf. & Ea8l,875. 
7 Durdf. & Baal, 446» 7. 4 Taunt 1^, 0* 
1 Cb|t Rep, 681* ft And In copfirmajtton of 
Unis ^jetrine, it may be, observed, that the 
eourtt have ihe power of setting aside inqul* 
or excessive damages,;, and 

Me l.H<A Ate. 678. 


> Ak^hA Chap. XXlAi 9^ 
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* 1 H. Bloc. 541. 

^ Append. Chap. XXII. § 38. 1 Chit. 
Rep. 469. (5). 

‘ 4 Durnf. & Bast, 875. and see 1 H. 
Blac. 858.529.541. 8 Boa. A Put 55. And 
for the form of the Judgment upon tliis rule^ 
see Apprad. Ofa^. XXII. § S4» 5, 6. ,Chap« 
XXXL 57 . 

^ Append. Chap* XXII. $ S3. 
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‘.w^y ## .&». j. ^ or m m nneord^*, A^'olliira ' ^ 
one i!0imt on a bill ef^imdmg^yond jadgn^ tbt fliiiatiiii^^a^ a ydeai 

to other oouats on whid^ ksue was joiiiied^ the oouvt of King’s Bench in- 
ferred it to the master, to see what was due to the jdaintiff onsheformer^ 
In such case, however, ik noUe frme^ mast be entered on the olhefr 
counts^. But this entry need not be madd before the reference to the 
master ; It is sufficicmt, if done at any time bdbre final judgment ^ ^ 

In the King’s BeUtah, where interlocutory judgment was signed, and 
the plaintiff died on a subsequent day in the term, the court granted a 
rule to compute principal and interest on the bill on whidi the action was 
brought ^ : and a similar rule was made absolute, on producing a copy of 
the bill, verified by affidavit of the plaintiff’s attorney ; the original having 
been stolen out of his pocket, and no tidings of it obtained s. In the Ex- 
chequer, it was not formerly usual to refer the question of damages to the 
master, in actions upon bills of exchange, &c. ^ ; but this practice has since 
been adopted, and put upon the same footing as in the other courts 

The practice we are now speaking of is confined to cases, where it ap- 
pears on the declaration, that the action is brought upon bills of exchange 
or promissory votes or other actions wherein the quantum of damages 
depends on figures, and may be as well ascertained by the master or pro- 
ihonotarics, as before a jury : And therefore, where the defendant had 
suffered judgment by default, in an action' of assumpsit on a foreign judg- 
ment, the court of King's Bench refused to make the rule absolute, fiar u 
reference to the master ; saying, this was an attempt to carry the rule fur- 
ther than had yet been done ; and as there wus no instance of the kind, 
they would not make a precedent for it*. In a subsequent case*®, the 
court refused to make the rule absolute, in an action upon a bill of ex« 
change for foreign money ; the value of which is uncertain, and can only 
be ascertained by a jury ® : and, in another case S they would not direct 
the master to allow re^exchange, in an action upon a bill of exchange 
drawn in Sc(dland, upon and accepted by the defendant in England, It 
should also be observed, that such a rule cannot be had in assumpsit fbr a 
sum certain, due upon an agreement r ; nor th an action upon a bottomree 
bond^ ; or %p ascertain the damages sustained by the plaintiff, in an action, 
of debt on ii 'Judgment recovered on a bill of exchange ^ : And in covenant 

iS Price, 63. but see 14 East, 623. 6 
Moore, 331. 

• 2 Chit. Rep. 82. 

PerCwr, in Me^isoni ■ ■ ' , K.B. 

7 Durnf. & East, 473. 

« 2 Smith R, 40> 7. t« natk, 

^ Per Cur, H. 48 Geo. 111. K. B. 

f 1 Maute & Sd. 229. 

8 Maule & Set 281. and see 2 Chit. 

Bep. 233. (a). 

*» 1 Anstr. 249i* 

* 4 Price, 134. Oiittyon Bfils, 5 Ed. 474. 

^ 8 Burnfi & East, 648. 


1 4 Durnf. & East, 493. and see 1 Maule 
& Sel. 173. 4 Campb. 380. I Stark. Ni. Pri, 
219. S. C. by which it appears, that the 
plaintiff is not entitled to Interest on a fo- 
reign judgment. 

6 Dunif. & East, 87. 

® Cro. Eliz. 536. Cro. Jac. 618. 1 Chit. 
Rep. 621. 627. 

® 12 East^, 

P Per tAa. 87 Geo; HI. K. B. 

^ PaHn y,NicloUonf E..8S Geo.in. K.11. 

' 8 OuHit &Eut, Sd9. t Cblt. 
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Rule or order 
for, in K. B. 


When and how 
ierve<t 


Service of no- 
tice of com- 


puting, or copy 


of master’s 


ap- 


pointment, un- 
necessary, in 

K.B. 


Notice must 
be given of pro- 
thonotary’s ap- 
Igimment, in 


or TBpniu^ssiiiniP^iOV m/mmm 

aliwBceato JU t^ nact^ d, ICQ,OOQL 

joid tha defendant andl ethers agreed >to «nb4ndemiufy.the pIiEHaitiffii te the 
same amount, in certain aHquai proportions, of which the defendants pro- 
. portion was 500(U,/ and the plainti& alleged that they had been obliged 
to pay the whole 1 00,0001. the Bank, and de:^anded of the defendant 
his proportion of 50001w, in which action the plaintiffs had judgment on 
demurrer ; the cook of King'i Bench refused to refer it to the master, to 
compute the principal and interest due on the deed, considering that it 
was not a mere question of computation of principal and interest, but that 
it was open to the defendant, before the sheriff's jury, to enter into ques- 
tions of collateral satisfaction of the plaintiff’s demand, from securities 
nnd effects of L, and B. the principals, in their hands ^ 

^ The plaintiff, in the King’s Bench, may obtain a rule for referring a 
bill of exchange to the master, on the day on which interlocutory judg- 
ment is signed fo|r uant of a plea \ or for not producing the record ^ ; but 
where it is signed upon demurrer, it has been the practice not to move for 
such rule iintil the following day And, in that court, the rule absolute 
for computing principal and interest on a bill of exchange, must be served 
on the defendant, before final judgment can be signed, as well as the rule 
nisi and in serving the latter rule, where there are two defendants, the 
service should be on both bat it is suflicient to serve a copy of the rule, 
^vithout shewing the original It has also been decided, in the King’s 
Bench, that the plaintiff's attorney is not bound to serve the defendant 
with notice of computing principal and interest, on a rule or order of re- 
ference s, or a copy of the master’s appointment for that purpose \ unless 
the defendant has obtained and served him with a rule to be present at the 
taxation * ; the defendant having notice of the proceeding, by service of 
the rule am, so as to be present if he pleases. But, in the Common Fleas, 
notice must be given to the defendant, of the prothonotary's appointment 
to compute principal and interest on a bill of exchange^: The reason is 
slid to be, that this proceeding of a reference to the prothoimtary is substi- 
tuted for a writ of inquiry ; and as it is necessary for the plaintiff to give 
notice to the defendant of the execution of such writ, so he hiust give him 
nctice of the prothonotary's appointment to compute principal and interest, 
in order 'that he may have an opportunity of bringing forward any facts 
whidi may have occurred, to reduce the sum which the plaintiff seeks to 
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And K'b^ jndgnMC li8igiSiie>%’defiRift W» {11^^ Freviolu irre^ 

ridliiwgalanty previMs to tlw' jn%toait am htt ikeiM’ tm ^tama 
itferdiig the note to the master or prothonotary \ ference. 


A writ of inquiry of images ie ^judicial writ> issuing out of the court Writ of inquiry, 
wliere the action is brought ; and must be sued out^ after interlocutory it ues, after in- 
judgment^ in all action^ wherein damages are recoverable^ as in assumpHtf 
c(menani, case^ trespass^ &c. except where they are referred to the master 
or prothonotariesj on bills of exchange or promissory notes, or 
are confessed by the defendant. After Jiml judgment^ a writ of in- After final 
quiry is in general unnecessary ; and the court of King's Bench would npt 
direct such a writ to be executed^ at the instance of the defendant^ after 
judgment by default in an action of debt. But where an action is 
broiiglit on a judgment, the plaintiff may have a writ of inquiry^ after 
judgment by default^ to recover interest, by way of damages^ for the de- 
tention of the debt And in actions upon bonds, or on any penal sum, for 
nonperformance of covenants, &c. a writ of inquiry is necessary, for assess- 
ing the damages, after judgment for the plaintiff on demurrer, or by con- 
fession or nihU dicit, by the statute 8 & 9 W. III. c. 11. § 8. In actions 
on the statute 2 6: 3 Edw. VI. c. 13. fur not setting ont tithes, there must 
also be a writ of inquiry, after judgment by default, to ascertain the value 
of the tithes So, in an action of debt for foreign money, a jury must find 

the value of the money ^ ; And it seems, that in debt for use and occupa- 
tion, a writ of inquiry is necessary, after judgment by default, before sign- 
ing final judgment \ 

The writ of inquiry is directed to the sheriff of the county where the Direction, and 
venue is laid ® ; setting forth tlie proceedings which have been had in th^ 
cause ; and that the plaintiff ought to recover his damages, by occasion 
of the premises : But because it is unknown ^hat damages be hath sus- 
tained by o^psion thereof, the sheriff is commanded, that by the o^h 
of twelve nonest and lawful men of his county^ he diligently inquire 
the some /"and return the inquisition into court It was formerly^ 
doubted, whether a writ of inquiry could be directed to, the sheriff of a 
Welch county 6 ; but it is now settled that it may \ In an action on the Amendment of. 


* 4 Taunt. 487. 

^ 1 Bos. & Pul. 369, 2 Chit. Hep. 119. 

^ 7 Diitnf. & East, 446. and see 2 Dumf. 
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Hep. 473. 627, 2 Chit. Rep. 23^. 1 Dowl 
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lAent. 1 Maule & Sel 173, 4 Campb. 380. 
I Stark. M 2Vi. 210. S. C. but see 1 East, 
436. smb, contra. And U seema to be a 
rule^ in othexcases^ that interest on the judg- 


ment is allowed only where the original debt 
carried interest. 3 Price, 260. and see 8 
Moore, 413. 1 Bing. 368^ Si Ct cited. 

^ 6 Barn. & Aid. 885; 1 Bowl. A RyU 
629. S. C. and see'l Chitli Rep^ 627. 

• 2 liiL P. R. 721. 
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* jybug, 262, SL Lori Mansfield <aid 
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out> to inquire what daiiuige» the jdelati# had 8Uatai|ied, oettmion 
ike premises i and upon the retuntlef thia> it waa moved to amend the 
writ^ and make itj hg msmdum tf ike mi perfarmng (f the \firH promise : 
and upon the aiithoiitjof ^oker v, €kmpkM\ the writ was amended 
in this case ; the ^record of the judgment by^ defkult being a warrant to 
amend hy ^ So, if the award of the writ of inquiry on the roll be right, 
the teste of the writ, if ivrongi may be amended by it ®, 

The writ of inquiry is engrossed on parchment ; and, in the King's 
.Bench, it is sealed only ; but, in the Common Pleas, it is signed by the 
prothonotaries, and afterwards sealed. And it should be returnable on a 
general return or day certain, according to the nature of the proceedings : 
il^by original^ on a general return; if by bilh on a day. certain. But 
where, in an action by bill against an attorney, the writ of inquiry was rc- 
tiumafalc 0 ^ a geneml return, it was holden not to be error; but only a 
miscontiiiftianee, tind cured by the statutes of jeofails ^ 

When the jury, upon the trial of an issue, omit to assess the damages, 
the omission may in some cases be supplied by a writ of inquiry As to 
which it seems, that where the matter omitted to be inquired by the prin** 
cipal jury, is such as goes to the very point of the issue, and upon which, 
if it had been found by the jury, an attaint' yroulA have lain against them 
by tlie party, if they had given a false verdict, there such matter cannot 
be supplied by a writ of inquiry ; because thereby the party might have 
lost his attaint^ which would not lie upon an inquest of office Thus, 
in detinue f where the jury omitted to assess the value of tHe goods, the 
court refused to supply the omission by a writ of inquiry*. And so, 
where tlie jury who try the issue in replevin upon a distress for rent, omit 
to inquire of the rent in arrear, and value of the goods or cattle distrained, 
pursuant to the statute 17 Car. II. c. 7* no writ of inquiry can be after- 
wards awarded> to supply the omission ^ ; for, by the words of the statute, 
tl&i matters are to be inquired of by the same jury who try the issue \ 
And in like manner, where no damages are given on trying the traverse 
of the return to a writ of mandamus, this omisrion cannot be supplied by a 
writ of inquiiy So where, in an action for a libel, the defendant pleaded 
the general issue; and eight speoiaLpleas of justidcation ; an& the jury, at 
the trial, found a v^dict for the plaintiff on the general issue, and two of 

^ 4) Ann,"!g!. 3* 
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pleas ; ^nd th^ oou]rt> on motion to enter np jn<i^#nt for tho plain^ 
ti^ff nm ohitatUe veredicto, decided that tKe latter pleas were ill, and awarded 
a writ of ^ inquiry to assess the damages, and final judgment was enterM 
thereon, in the Kia^h Bendi*; the eomt of Exchequer Chamber, on a 
ymtof error, rerehed the judgment as to the a^rardof the writ of inquiry, 
and final judgment thereon, and remitted the record to the court of King’s 
Bench, with a direction for that court to award a venire de rmo, to try 
the general issue, and issue joined on the two special pleas on which the ^ 
finding was for the plaintiff; holding the verdict on these issues to be 
void, because no damages had been assessed^ : And a tenire de novo was Of waate. 
awarded, where the jury, in an action of waste, had omitted to find the 
place wasted 

But where the matter omitted to be inquired by the principal jury, doth Allowed, ill 
not go to the point in issue, or necessary consequence thereof, but is merely 
collateral, as the four usual inquiries on a quare impedit^, there such 
matter may be supplied by a writ of inquiry, without any damage to the 
party ; because if the same had been inquired of by the principal jury, it 
would have been, as to those particulars, no more tlian an inquest of office, 
upon which an attaint would not lie So, where the parties being at is- On demurrer to 
sue in assumpsit, a demurrer was joined upon the evidence, and the jury 
discharged, without assessing the damages ; and afterwards judgment was 
given for the plaintiff, and a writ of inquiry of damages awarded; the court 
held, tliat th(High the same jury might have assessed the damages condition- 
ally, yet it may as well be done by a writ of inquiry of damages, when the 
demurrer is determined ; and the most usual course is, when there is a 
demurrer upon evidence, to discharge the jury without further inquiry t 
So, in trespass or replevin against overseers of the poor, acting virtute qf> In acUons 
^ficii, if the plaintiff he nonsuit *, or have a verdict against him and the 
jury are dischaiged, without inquiring of the treble damages, pursuant to 
the statute ^ Eliz. c. 2, § 19. the defect may be supplied by a writ of in- 
quiry ; because such inquiry is no more than an inquest of office. In such 
case, as a ground for awarding a writ of inquiry, it is necessary to enter a 
suggestion upon the roll, that the defendants were overseers of the poor; 
and that the action was brought against them, hr something done by 
virtue of thi^ office K And a writ of inquiry may be sued out, after a In replevin, 

* writ of second delivmncc, on a judgment of nonsuit in replevin, for want deliver^ ^ 
of a declaration, in the Common Pleas But upon an avowyy fqr rates Re- 

made on plajntiff's lands, under the statute 50 ftjeq. III. c. xlvii. where 

. * 3 Barn. & Aid. 702. - ; Mod. 70, 7. 1 18.|, C«nh. SOSi. 1 Salk. 205. 

3 B»)d. & Bing. 297. 7 lilfliore, 200. Skin. 095. .Comb. S44. S. C. 

S. C. ^ Cas* temp, Hardw. ISOw 8 Str. 1021. 

* 9 Moore, 497. 2 Bng. 262. S. C. S. C, Say. Eep. ilk B Wila 442. 2 Blac. 

4 case, 10 Co. 118. Kep. 921. ^ 

. ^ C^rth. 302. * Cas. Hardw. ISO. Say. Rep. 214. 

f Cro-Car. 143, 

* 1 Rol. Repi 272. 2 Ilol. gep. 112. 5 
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What notice 
required, in 


the, difitiffi .er? imm crf'tlie eikrtj , tiiii^.i^ 

eh%hia^steiie0«;1^^ ^e^jldgeof 

t 0 the 4be]cyF^i^,.A»d whet^ Ihe marie, of jalqwy 
chief j|i^ieOi» or e judge of eeeise/ it is ususl to move fbr tlm 
turn ^goed jury; .The tnoeioufor ’thiopui^ose iBa:u^ odumefn 
the JCing-e Beueh^ requiring only cooneel^e dgnatnre h In the Oonclmen 
FleaSi it le nmde .in ccmrtj and the rule ja abeolnte in the iiret teetMoea: 
But an inquieition taken before two undera^Bheriga entiuordins^/ Whe Bet 
aside by the court of Common Pleas ; for the high sheriff caii» appoint no 
mffe than one undera-dieriff extraordinary^ to take an inquest 
Tiia notice of inquiry should be in >imting ‘ ; and if the defendant have 
appcaredi» iin4 hia a^^omey be known^ it should be delivered to such attor* 
noy But^f the defendant have not appeared \ or his attorney be un- 
luiown^ the notice should be delivered to the defendant himsclf^ or left 
at his last place of abode : And> in a joint action^ the notice of inquiry 
ought to be given to both defendants In country causes^ if an agent 
be employed^ notice of inquiry^ in the King s Bench, should be delivered 
to the agent in town, who issues the mbpoeftas^ and not to the attorney in 
the country but, iff the Common Pleas, it seems that it may be given 
either to the attorney in the country, or to the agent in town p. If the 
venue be laid in l/mdon or Middlesex, and the defendant live within forty 
computed^ miles from I^don, there must in general be eight days' notice 
of inquiry, exclusive of the day it is given ^ and inclusive of that on which 
the inquiry is executed^ ; which notice i^ also sufficient in country causes *: 
for the statute 14 Geo. II. c.-17« $ 4; which requires ten days' notice of trial 
at the assises, does not extend to notices of inquiry. But where the* venue^ 
is laid /in Londm or Middlesea^, and the defendant lives above forty com* 
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9 x 1 trfai^ tke n^^ce is^rm^^In the ipSxefaequer it ie a,nxle^ fiiat In ExcheqHen 
^ dayfi^ no^ risuH b^ the eteeuti^ df^ wikbf latip^i in 

ett tssfteej^ except whWe the tentle te leM it Imdmmt dfid tl^ 

,' J^ reside shave j^^limteB dictent^herefnet ; endlfchat whi^' the 

venue a« iaM in t^ndm or Middle^x, and the defbndunts Reside dlhofi 
.yiiHjrrieSies distant ^eteftim^fmrt^en days^noti^ of the execution of wHte 
of inquiry shall be given • which notices a^ required to be entered by 
the attornies or side eihrks of the oiHoe of plea6> in the book of orders lx.&pt 
in such’ office^ and a written notice of such entries left at the seat in tiliO 
said office^ of the attorney or clerk In court oohcemed for the defendOnt^ 
or at his chaunbers or place of residence 

The object of the statute^ in requxffhg^tfr^een days’ notioO to he givtll Wlien elj^it 
to defendants residing ehoivejbrttf miles from town, was to secure to them 
the full bene^t of the notice for eight days, part of which time would he*^ 
cessarily be consumed in its reaching them in the country, and in giving 
them time to communicate upon it with their agents in town ; and there-* 
fore a defendant, who was residing at an hotel in town, from the time of 
his arrest till he was served with notice of executing the Writ of inquiry, 
was holden not to be entitled to more than eight days’ notice in a town 
cause, though his general residence w'as above forty miles from town 
So, where the defendant was residing in London, before and at the com- 
mencement of the action, eight days* notice of executing a writ of inquiry 
was deemed sudicient, though the defendant had in the intermediate time 
permanently removed above forty miles from London, inasmuch as he had 
not given the plaintiif previous notice of such removal ^ But a defend** 
ant who is master of a vessel belonging to a port above forty miles from 
London, and who has no regular residence on shore, is entitled to fourteen 
days’ notice of executing a writ of inquiry In repleoin, after judgment In replevin, 
given on demurrer for the avowant, fifteen days’ notice of executing the 
writ of inquiry .must he given to the plaintiff, in like manner as where he 
is nonsuited before issue joined,^ on the statute 17 Cur. II. c. 7- § 

Short notiee of inquiry is two days at least **: And where a tern^s notice Short notice, 
of trial is required, there must, at the same distance of time, fee the like Term*s notice, 
notice of inquiry ^ : which notice may it seems be given, in the Kin^ s 
Bench, before the first day in full term^; but, in the Common Pleas, it 
must he given before the essoin day of the fifth, or other subsequent term 
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in, fornner conx^ it my ha on^ 

notitJe of ji general intention to jproceed in t&c cause \ 

}n the King's Bench> when the plaintiif^ upon jplea^hg of 
defendant, tcn4ets an issuer and the paper hook is inade^up an4^ 4eUyered 
with notice of trials and the defendant strikes out the , ]|e- 

turns tho book with a. demurrer, if judgment be givim/tWrebn for the 
plaintiff, and a writ of inquiry be necessary to ascer^h the damages, the 
defendant’s attorney shall be obliged to accept notice of execinting the 
writ of inquiry, from the time of giving the notice of triaPj but the 
plaintiff in such ought to give notice of the hour and place of exe- 
cuting the inquiry Ih the Common Pleas il^s a rule, that;** in ev^y 
cause where the plaintiff c«mcludes to the country, and gives notice of 
trial upon the back of his pleading, if the defendant do not join issu^ 
^ereon before the rule is out, the defendant's attorney shdl, after judg- 
ment obtained, t)e obliged to accept notice' of executing a writ of inquiry 
from the t^t notice of trial was so given on the back of such plead- 
ing s'* And it also a rule in that court, that where the defendant 
demurs to the plaintiff's declaration, the defendant s. attorney shall he 
obliged to accept notice of executing the writ of inquiry, on the back of 
the joinder in demurrer And where the defendant pleads ^u^h a dila- 
tory plea as the plaintiff is obliged to demur to, his attorney shall acc^t 
notice of executing the writ of inquiry, on the back of the demurrer®:” 
So, upon an issue of nul tkl record, notice of executing a writ of inquiry 
may be given, in the Common Pleas, upon the issue book, as well as upon 
a joinder in demurrer In like manner, it is a rule in the Exchequer e, 
that ^^in all cases where the plaintiff concludes to the country, the plain- 
tiff's attorney or clerk in court may give notice of trial, at the time of 
delivering his replication or other subsequent pleadings, in case issue shall 
be joined thereon, or of executing a writ of inquiry in default of joining 
issue; which shall be deemed good notice of trial, from the time of the, 
delivery of such replication, or other subsequent pleading, in case issue 
shall be joined ; and if the defendant do not join issue on such replica- 
tion, or othf^ subsequent pleading, and , the plaintiff sign judgment for 
want thereof, the defendant's attorney or derk in court shall take notice 
of executing a writ of inquiry, from the time that notice thereof was 
given as aforesaid; And that in all cases wliere tlic defendant demurs, to 
the plaintiff's declaration, replication, or otlier subsequent pleading, the 
defendant's attorney or clerk in court shall be obliged to accept notice of 
executing a writ of inquiry, on the b*ack of the joinder in demurrer ; and 
in case tl^c defendant pleads a dilatory pica, to which the plaintiff is 
obliged to de^ur, the defendant's attorney or clerk iji^court shall be obliged 
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to of exediting o writ of in^uiiy^ on the Jwfe of such do- 

mun^*" , ' ' ' ^ 

When ihe inquiry is to be executed before the chief justice, or a judge Before chief 
of assize, the notice should be given for the sittings or arizes generally 
but otWwise the notice should express the particular time and place of , 
executing it \ A writ of inquiry may be executed at any time before, or of exo- 
on the day it is retuniable ^ ; but not on a Sunday ^ : and where the 
notice was to execute it by ten o’clock, the court set it aside for uncer- T 

tainty K So, in the Common Pleas, notice of executing a writ of inquiry 
between the hours of ten or eleven and two o'clock, h^ been deemed in- 
sufficient but notice of executing an inquiry at eleven o'clock is good, 
if executed before twelve « : And, in that court, where notice was given 
of executing a writ of inquiry on Tuesday the fourteenth day of January 
instant, when th^fourteenth of January fell on a Thursday^ the court ref 
fused to set aside the execution of the writ of inquiry on that ground, re- 
jecting the word Tuesday as surplusage K So, where notice of executing 
a writ of inquiry was given for Wednesday the eleventh of June instant, 
when Wednesday fell on the tenth of Juney on which day the writ of in- 
quiry was executed, the court refused to set it aside, the defendant not 
swearing that he was thereby misled K The usual way is to give notice 
that the inquiry will be executed between two certain hours as between 
ten and twelve o’clock in the forenoon, or between Jour and six in the after- 
noon of a particular day, on or before the return of the writ. On a no- 
tice of inquiry so given, however, the party is not tied down to the precise 
time fixed by the notice ; for the sheriff may have prior business, which 
may last beyond it : Therefore, where notice was given of executing an 
inquiry, between ten and twelve o'clock, and the irregularity complained 
of was, that the defendant and his witnesses attended till twelve, and 
after the hour was elapsed, and they were gone, the writ was executed ; 
the court of King's Bench refused to set aside the inquisition, conceiving 
it was clearly a trick of the defendant's attorney, to leave the place imme- 
diately after the hour was passed ^ 

With regard to the place of executing an inquiry, it must Be executed Place of exc- 
within the county where the action is laid. In London, inquiries are exe- 
cuted at the secondaries' ofiicc, No. 28 , in Coleman street ; in Middlesex, 
at the shcrifT s office, in Red Lion square ; and in other counties, at a cer- 
tain place appointed for that purpose : and the notice should be given ac- 
cordingly. Any irregularity, howeves, in the notice of inquiry, iu the Irregularity in, 
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CMtinuinff, or Klitice of ^Uijuf^y mf Bfe c^/OmiMi 13^ WWl- 

emMMmta^. ^ of ttlat'i bat, tlii|. IK*ig’« Benebj' tbe mu^ipta^ or 

coante^mBAd of iibtiob: bf lAint be Mivered te tlLe^ageM itii4iiB«nt, 

Notice of con*' ahdIKot tb the attorney^ the cbii^i*y A natirie 
tinuance* hnt oncc •; attd this nbtiise of eendnuftiice ehoidd^ be 


days ^revibu^ tb the time appointed for executing tbe^iiii|nii7:^t 
Uotioe of a writ of inquiry, to be executed at a paitieokr hour ahd 
be continued, the libtlee of eonttnuanoe need not efX|^s any hm^m 
Of countermand, plfiice^. The nolace of coUntenOand ought to ' be in writin^^^ and> mhy 
in this court be ^ven tb the attorney in the country, as weU os ^the agent 
in town** : And it seems, that where eight days' notice w sulficieBt fmr 
iJIlbUting an inquiry, tivo days’ notice of counteitmand isrili aetiw ; but if 
fduHeen dfliys' notice of inquiry be requisite, then there must be sm dDye* 
ni^ice of j , 


Writ of inquiry, 
when left at 
aheriir*s office. 
Notice of attend- 
ing % counsel. 


Witnesses, on 
execution ot» 

Costa, for not 
ejuscutiittg* 


Evidence^ on 
execution of. 


In Lmdihi mi Middlesex ^ the writ must be left at the sheriff ’s office, 
the day bef<H*€ the tim'* appointed for its execution ^ : And if either party 
propOjSe to attend by counsel, he should give notice thereof to his adver** 
sary ‘ ; or he will hot be allowed for it in costs. If such notice be not 
given, the sheritF, if required, will postpone the execution of the: inquiry, 
till the other party has an opportunity of attending by counsel ^ t And, 
in the King's Bench, it is in all cases in the discretion of the master, on 
the taxation of costs, to allow or disallow the fee to counsel, as^ well as 
the expense of {Preparing the brief, &c." Previous to the execution of the 
inquiry, witnesses may be subpcefuied on either side ^ : and the execution 
of it may be adjourned by the sheriff, after it is entered upon p. If the 
plaintiff do not proceed to execute the inquiry according ta notice, or 
Countermand in time, the defendant, on an affidavit of iittendanoe and ne« 
cbaiairy expenses, shall have his costs, to be taxed by the master or pro* 
thonothries^^ The motion for this purpose is a motion of ooursei, in, the 
King’s Bench, requiring only counsel’s signature : In the.C^ommon Pleas, 
{he costs arlf granted on a side-bar or treasury rule. 

IDetting judgment go by default is an admiwion of the cause of actiem : 
add thetbfm^e, where the acdon is founded on a conduct, the defendants 
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® For the ot subpoena on a writ of 

inquiry, and the wposna ticket, see Append. 
Chap. XXTI. S 66. 7, S. 

2 Str. 865; 1S^69. 
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Previous to which latter rule, it appears 
costs weine not allowed in theCbmntbtt'Pleas, 
^ nU,%xe«^g 4%til 



In action 

ptiimi«soif]r »ote or, bill of ^xohanfe,, fte or till ne^.iiot be proved, 

Ibougfei^ olust be produced before the in order, jto ^ \vheth^, any 

money ap^^eats tb have been paid i* ***• So> where an action was Policy of lau 

bsoagbi 09 ef poUcy of asaaimstee on n %eigi) ship, wherein there was a 

4t%0}atieii, that the poii<^ should be deemed sufficient proof of interest, 

the phuntiffii (Ml the writ of inquiry, was only botind to prove the de&nd* 

antfo sabscription to the policy, without giving any evidence of interest ^ 

sUffisring judgBEieDt. by default, in an action for use and occupation. For use and oc- 
amottnts to an admission that the defendant occupied a house under the 
plaintiff, who need not shew that it was his own house; and if the defend** 
ant insist that he did not occupy the particular house to which the evi- 
dence has biscn directed, but some other, he must prove the faot^. On Interest, in wha* 
the execution of a writ of inquiry, though it has not been usual, a sheril^a 
jury ought to give in cases where the courts at Westminster would 

allow it And although the jury, on the execution of a writ of inquiry, 
cannot give interest in an action for work and labour, yet where they have 
deducted ten per cent on the whole amount of the plaintiff's demand, in 
conformity with an agreement between the parties, that such deduction 
should be made for ready money, they may re-allow the plaintiff a pro** 
portional part of that deduction, on the balance found to be due to him, 
and which had remained for a considerable time unpaid If the defend- Damages in 
ant, in an action for words spoken of an attorney, let judgment go by de** 
fault, and, on the execution of the writ of inquiry, neither plaintiff 
nor defendant goes into evidence of any kind, the jury may give such 
moderate damages as they think ought to be paid, for the speaking of an 
attorney the words laid in the declaration 

On the return day of the inquiry, the plaintiff, in the King's l^nch. Rule for Jadg* 
should give a rule for judgment with the clerk of the rules ; which ex- 3 ,*"^****^^^ 
pires in four days^: hnd, on the expiration of such rule^ the sheriff. Return of wri^ 
being called upon for his return, will deliver it, with the inquisition to 
the plaintiff’s attorney ; who taxes his costs thereon with the master. In Practice^ in 
the Common Pleas, there is no rule for judgment given on the return of 
the inquiry, but the plaintiff's attorney waits Jbur days after the return 
day, inclusive of both days ; after which, the inquisition beii^ previously 
obtained from the sheriff, the prothouotaries will tax the costs thereon ^ : 

And, in that court, when final judgment is signed upon an inquisition 
on a writ of inquiry, the inquisition must immediately be left with the 

to notice. Cas. Pr. C. P. 86 . Pr. Reg. 448. B. 1 Chit. Bep. 644, 6 . (a). 

S.a *6X8001.346. 

* I Str. 618. 3 ^ . * ^ 

8 Str, 1149. Barnes, 833, 4. S Wils. * 1 Car. & P, 8 . 3 ^arn, 3; Cres. 

165. 8 Blac. Rep. 748. S. a Doi|g. 316. 487. 6 Povrl. & Ryl. 876. \ C. 

MiU(^ V. Lynct H. 85 Geo. III. ^ B. 3 *» Append. Chap. XXII. § 70. 

DtaratABKt-SOU.IftBiicMa, By. ;V|r^,p9!., 

^ Aj^p.^ Chap. 

, 1 ,., .r, ' Imp. '<5. P. . .. , ... 
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Motion to set 
fti^ mquiiiUoti, 
by ddTendaat 


By plaintifK 


When not 
allowed. 


Teiw^posed, 
on^irtiRing it 
Stride. 


Judgment for 
several dauiageSi 
in tre$i)as8 
against two de* 
fendunts, erro- 
neous. 


^^e judginqi^^, ^ talc^ 0|at Qt^e 

witEcrttt leave of tke writ ^ : , , ^ , , ,, , 

PeiwHiig tke yule % tiine allowed jin the, jQonm^ 

the defendant^may move to aside the inquisition^ for want ipf, due, no- 
tice^; or on aecmiut of aifc ^ohjeet^jtt to, the jury, or, jmode of jel^UWmg 
then^ as that some of the jury debtors taken out of prisqu^^for Ihe 
purpose of *uttcndingS or that they were returned by tlf pWntiff'S; at- 
torney^; or for excessive damages ^ ^d where the damages 
viously too small and there has been any contrivance by thq 
or surprise on the plaintiff **, or flic sheriff or jury have been in 

point of law *, but not otherwise \ the plaintiff may, at anylM^e bafpi^ 
hnal judgment signed *, move to set aside the inquisition* But the court 
will not grant a rule for setting aside an inquisition, aftpr judgment by 
d^ault, in an action for words, on the ground that the under-sheriff di** 
rected the jury to consider. the poverty of the defendant, in mitigation, of 
damages On motion to set aside an inquisition, taken on a writ of in* 
quiry Ix'ftn-c the under-sheriff, for excessive damages, the court would not 
admit minutes of what passed before the undor-shcriff to be read, unless 
verified by affidavit ; and such motion cannot be supported, on the affida- 
vits of, the parties fliemselvcs, unless corroborated by others And where 
the defendant moved to set aside an inquisition for excessive damages, the 
court of King’s Bench imposed the terms of bringing part of the damages 
into court, before they granted a rule to shew cause 

If tw^o defendants in trespass suffer judgment by default, and the plain- 
tiff execute writs of inquiry, and take several damages against them se- 
parately, it is irregular ; and if the plaintiff enter up final judgment for 
those several damages against the defendants, it is erroneous. But the 
court of King’s Bench will permit the plaintiff to set aside his own pro- 


Ralntilf may cCedingSy before final judgment, on payment of costs p. And if.ldie plain- 
for^^cs of^ on the execution of the writ of inquiry, give no evidence on one or 

action, of which ^more of the counts in his dedaratioii, he may afterwards sue for the clauses 
SciiwToiiinqiSry. action contained in those counts : Thus, where the plaintiff in a former 


* B. T. 13 Gtx). II. rcg. 2, C. P. 

*» Sty. P.B. 421. Pr. 440, 7, 9. 
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OF mmn; &e. 

on k p^oinfilsstfjr'nbtfe^^ aikf fd^'jgw)?^ 

tuti^ a writ of inquiry, after judgment by de!atiIt/^Ve ^lio evidence oii 
tie c6ubt for goods sold, and took his damages for the amount of his ^o- 
iiiissoty note only, the cotirt of Kind’s Bench ruled^ thtit\|3Vc judgment 
i%reupon was no bar td his reboVeringi ;ih a ‘subsequent atftion; for the 
g^ssold* ** 

The want of a writ of inquiry is aided by the statute df jeofails *** 
And where a TVrit of inquiry had been many years executed^ and costs 
taxed upon it, but no final judgment ehtered up there being occasion to 
prove the debt in Chancery, and the writ of inquiiy being lost, a rule was 
made, in'%’e King" s Bench, for a new writ of inquiry and inquisition, ac- 
cording to the sheriflP's notes, and tliat the master should indorse the costs, 
which by the commitment book appeared to have ^ been taxed®. After an 
award of a writ of inquiry of damages, if final judgment be given foh a 
certain sum, with the plaintiff's assent, it is no cause of error, although 
the record contain no entry of an Inquisition executed •*. 


After Jiml judgment, we have seen®, a writ of inquiry is in general im*» 
necessary. But, by the statute 8 & 9 W. III. c. 11. § 8. it is enacted, 
that in all actions upon any bond or bonds, or on any penal sum, for 
non-performance of any covenants or agreements in any indenture deed 
or writing contained, if judgment shall be given for the plaintiff on a 
" demurrer, or by confession or nihil dicit, the plaintifif upon the roll may 
suggest as many breaches of the covenants and agreements as he shall 
think fit ; upon which shall issue a writ to the sheriff of that county 
where the action shall be brought, to summon a jury to appear before 
the justices or justice of assize or nisi prius of that county, to inquire 
of the truth of every one of those breaches, and to assess the damages 
that the plaintiff shall have sustained thereby ; in which writ it shall 
" be commanded to the said justices or justice of assize or pm.?, ‘that 
he or they shall make return thereof to the coiwt from whence the same 
shall issue, at the time in such writ mentioned : And in case the dc- 
fendant or defendants, after such judgment ^ entered, and before any 
^ execution executed, shall pay into the court where the action shall be 
brought, to the use of the plaintiff or plaintiffs, or his or their executors 
or administrators, such damages so to be assessed, by reason of all or 
** any of the breaches of such covenants, together with the costs of suit, a 
stay of execution qf the said judgment shall be entered upon record or 
if, by reason of any execution executed, the plaintiff or plaintiffs, or his 
“ or their executors or admiidstrators, shall be fully paid or satisfied all 

* 6 Dumf. & East, 607. and 1 Chit. ^ 4 Taunt. 148. 

Rep. 646. m notis^ Per Cur, E. 66 Geo. ® 673. 

III. K. B. ^ The judgment here spoken of, by refer- 

** 2 Str. 878. "" eince fo'a former |>art of the statute, seems to 

“ Id, 1077. t)c4lfe common Uw judgtncnlfor the peoaltj'. 



Want of, aided. 
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Cansfrociion of 
statute* 


To what cases 
it extends. 



To wha^ not. 




tho said aaeeisai^ 

tlia bodjr lands or goo^ of the de^ndsait fdrth^ 

^ih dist^r^ finm exacts JUkwisO be en* 

**■ teted tipo^eeerd f Bnt casO^ sndb jud^ent 

« remain^ continue and be as a furthOr seoatity^to jaatower tioJ&e 
plaintiff or |>lainiifl&, and his m thfi|^aSi|»pto^» 

'damages as idiall'or may be suKtaii)^<i^|ij|lf^^ ^of saif^ oove^ 

niant or^covmiants in the same Indi^illl^^i^ writing ^intaSmdJV , 
This stalRtte was made in favour of defendants ; and, it 
diali b^g calculated to protect them against the payment 
than is justly due, and to take away the necessity of proceedit^s ia equityst 
to obtain relief against^t&'itnconscientious demand of the whole pimaltyy 
Ui; ,^8es where small dadiages only have accrued^: and tbcootdliifllly^ it 
hi^ received a very liberal construction. Where covenants and agreekneuts 
are in condition of a bond, they are holden tO' be within the 

statute, as well aO where they are in a different instrument And though 
it was formerly doubted ®, yet it is now settled, that the statute is eotiPr 
pulsory on the plaintiff, to proceed in the method it prescribes \ A bond 
conditioned for the pa)rm€nt of an annuity ®, or of money by instalments 
is holden to, be within the statute ; or a bond conditioned to perform an 
awards. And where a bond, upon the face' of it, appeared to be CoOdiw 
tioned for the payment of a sum certain, but by an indenture of the same 
date, dedai^ the purposes for which the bond was executed, it was 
agreed that it should be lawful for the obligees to commence an action 
upon the bond, and to proceed to judgment, whenever they should think 
fit ; and upon judgment being obtained to issue execution, and that the 
jiudgmant should be a security for the payment to the oblige, ow de- 
mand, of all sums of money which then were, or irfight thcre$^r beohme 
due to them i and judgment having been entered up by virtue of this deed, 
the obligees issued execution, without assigning breaches or executing a 
writ of inquiry; the court held, that this was a bond substantially condi- 
tioned for the performance of an agreement, within the statute 8 & 9 W.III. 
c. IL I 8. and that the obb'gees ought to have assigned breaches thereon N 
But the provisions of the statute do not extend to poet obit bonds or 
other bonds conditioned for the payment of money \ which are provided 
for by the statute 4 Ann. di iO. § 13.; nor to hail\ or replemn'^ bonds; 
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lite; ft« il};8eem*^ to^bffnd^ Ikfd jPbs^^l^# tjb 

ii^ iOTieditor fi»r a€aiBsa|iia2<mtii£ und^ Ihe 

IBi f 13*9 And wHejee jv^gment id eiiiteded upon a.warroi:# of attorney, 

it is not nvitbin the statute^.. It is not necessary :fQ]r the. 
breaduesjt under the abo^e statutnjt im^ if any one breach In proved, the 
erimn is entitled to JtidgmaRt*r^< v 

, In cases where Ihe statute(;e||y^^, judgment is signed for the ^Qalty, Judgment for 
as at common lawr^thut it^can^ etand as a security for the damages 
sustained: and, aJ^ signijplg jili^^ent, the plaintiff must proceed on Suggestion, and 
the«tatt^j|bjr suggesting breaches on the roll*; of which a^^py should J^ches. 
be; giv(^Wph|p defendant^, with notice of inq^uiry for the sittings or as- 
sises S... A Wit of inquiry ^ is then sued out, and delivered to the sheriff ; W^u of inquity, 
who summons the jury, and returns the jury pfobsSs, with a panel of the thereo^*^*^'”^ 
aami<%pf the jurors: and the writ being executed, is returned to the cc^J^, 
with the finding of the jury ^ and execution awarded for the damages and 
ooi^s ; But no second judgment is given by the court, on the return of the 
inquiry K On the execution of a writ of inquiry on this statute, after Kvidence^ on 
judgment on demurrer, tlie execution of an instrument which the defend- *”^'“*y* 
ant had stated, in setting out the condition of the bond in his plea, need 
not be proved^ : But, in debi on bond conditioned for the performance of ; 

covenants, if the condition be not set out in the pleadings, the plauitiff, 
on. executing a writ of inquiry under .the statute 8 & 9 W. III. c. 11* 
must prove that the bond mentioned in the suggestion, and produced to 
the jury, is that on which the action was brought 
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Oran, and Copy ^ Deeds, ^c.; Inspection, 

PIES <jf Written Instruments, Books, Courts 
Sgc,; and Particulars of Demand, or Set ope. . ^ 


Fretting for 
defence, on the 


Oyer of deeds, 
&c. in what 
cases demand- 
able by defend- 
ant, and bow 
given. 


B}" plalntid^ 


f pnn^ly» de- 
nnandad in court 


Hitherto we have supposed the aetioD to be rightly broughtf^.hud 
considered what is to be done, when the defendant has no merits. We 
have seen, that in such case he should compromise or compound the ac- 
tion, conies^ it, or let judgment go by deiault. But when the defendant 
has merits, he should prepare ^Ibr his defence ; and for that puiposc may, 
if circumstances render it necessary, crave oyer and copy of deeds, &c. 
claim inspection and copies of written instruments, books, court rolls, 
or call for particulars of the plaintiff's demand ; or he may move the court 
to change the venue, consolidate actions unnecessarily divided, or strike 
out superfluous counts ; or he may bring money into court. ' ^ 

Oyer of deeds, dec. is demandable by the defendant, or by the plaintiff. 
If the plaintiff, in his declaration, necessarily make a prqfert in curitl 
of any deed, writing, letters of administration, or the like, the defendant 
may pray oyer of tlie deed, &c. and must have a copy thereof delivered 
tb him, if demanded, paying for the same after the rate of ' four-pence 
per sheet ^ : And a defendant, who prays oyer of a deed, is 'fentitled to a 
Copy of the attestatiem, and names of the witnesses, as well as of every other 
part of the deed ^ So likewise, if the defendant in his plea make a ne- 
eessary prqferi in eurid of any deed, &c. the plaintiff may pray oycr^; and 
shall have a copy, at the like rate ® : And the party, of whom oyer is dc- 
manded,>is bound to carry the deed, &c. to ^e adverse party In an ac- 
tion on ;a bond, in whi<^ articles are referred to^ oyer of tiie bond may be 
denuUiilbd^ but not of the articles * ; though time tb plead may be obtained, 
till the pla^|^,give a copy of them, on an affidavit that defendant has no 

Formerly,, all demai^ of oyer were jnade In court, where the deed is 
by intendment, nf law, when it is pleaded with a prqfert in curid^: 
And^^t^erefo]% when iQ|^ craved, it is su|>|K>sed tb l)e of the court, and 
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not of the Jparty ; and the worda et legitur in hofc verba, &c. are the act 
of the court ^ In practice however^ oyer is now^ usually demanded, and 
granted by the attomies^: And urhere the defendant ir entitled to have 
oyer of a deed, it cannot be dispensed witk^ by the court ^ nor can he be 
compelled to plead without it y ^eu AoOgh the deed be^ fest. Oyer can- 
not be granted of a deed operating under the statute of uses And^ihere 
a tenant in a writ ff entry pleaded juch deed, without a prqfert, am! oyer 
was required to btf granted Igr a judge's order on a given day ; the court 
directed such order to be rescinded; and the demandant having signed 
for want of oyer, it was also set aside, the order being merely 
in the BSiisfife jtif an interlocutory proceeding When the deed is in the 
hands of a third person, the court will oblige him to give oyer, and pro- 
duce it *. 

li^cn a deed is shewn in court, it remains there, in contemplation of 
law, aU the term in whicli it is shewn ; for all the .term is considered in 
law but as one day : and at the end of the term, if the deed be not denied, 
the Jaw doth adjudge it to be in custody of the party to whom it be- 
longs ; but if it be denied, then it shall remain in court till the plea is de- 
termined ; and if it eventually turn out not to be a good deed, it shall be 
destroyed But letters testamentary, or of administration, are not sup- 
posed to remain in court all the term ; for the party may have occasion to 
produce them elsewhere Hence it is, that oyci* of a deed cannot in 
strictness be demanded, but during the same term it is pleaded ^ ; And 
as a general imparlance is always to a subsequent term, it follows that 
oyer of a deed cannot be demanded after such imparlance A different 
doctrine is indeed laid down in one case^, which must be understood of ,a 
sjwcial imparlance, to another day in the same term. 

Though oyer is not in strictness demandable of a record *, yet if a judg* 
rneut or qth^r matter of record in the same court be pleaded, the party 
pleading it must give a note in writing of the term and number roll, 
wl^ereon such judgment or matter of record is entered and filed; or in de- 
fault thereof, the plea is not to be received “ : And probably on this ac- 
count, the party was not anciently permitted to plead nul iiel record of a 
judgment or matter of rccor^ in the same court But where a judgment 
or matter of record is pleaded in a different court, the party, not being 
Mpd. 508. 3 Salk. 110. l,ISd. 308. ^ 5 Co. 74. b. 2 Lutw. 1 Durnf. & 
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fefofirfy 

t& demur m 

ttiioe But t^Midcilge^ aiidmaA&imiiisiafQmeiil; 

of .dlbiy^ a rule waa xnade> that g^deihNlaAl^ be aot allowed m 4ru 

writ I tjKds^t if he demftad it^ the plaktiff tiiiiy^ proceed a* if no 
demasid;)iad<beeit<made'^ ' j;, 


. The dmtaad oyer ie a hind of plei||^/«ind should regularly he ihadls 
bf a note in writing^ before the time ^pleading is exjdred^; Ifitbetiot. 
" made till after that timey the plaintiff may consider the demand^ as a ntth^ 
]ity> and sign judgment. But though oyer be not in strictness dem^dalde^ 
ytt if it be given> the party demanding has a right to make use of it^ . ^ 
the defendant would insist upon his demand of oyer^ he should m0v##e 
eourt to have it entered upon record^ : If the plaintiff^ on the other handf. 
ttwuld the oy;er> he may either counterplead it/ or strike out the 

rest of the pieadaag and demur ^ ; upon which the judgment of the court 
is> either that the defendant fhave oyer^ or that he answer without it 
On the latter judgment^ the defendant may bring a writ of eiror ; fur to^ 
deny oyer where it ought to be granted is error, but not i conversoK * 
There is no settled time prescribed fcwr the plaintiff to give oyer *“ ; but 
the defendant shall in all cases have th^ same time to plead> or as many 
pleading days after oyer given^ as he had at thh time of demanding it %r 
The time allowed for the defendant to give oyer of a decd> Stc. to thni^ 
plaintiff^ is two days exclusive after it is demanded ^ : and if it be not 
given in that time^ the plaintiff may sign judgment^ as for want of a plea K 
If giv-exb the plaintiff shall have the same time to reply, after oyer given 
hiud by the defendant, as he had at the time of demanding it : 


^ Dougf 476* Godb. 186. contra, 

^ilbl C. P. 6i&. 12 Mod. 36. 189. 2 
Dutw: 1644. 6 Mod. 27. 2 Salk. 498. 2 
Ld. 970. R. T. 6 & 6 Geo. II. (6). 
K.B. iWite. 97. 6 DurjiH & Bast, 368. 
Co* Bnth ^aO. 6,Tauat* ,663, (a). 

* Ii.T«49 Geo. lit It B., Doug* 227, 8. 
6 Dtirn^ & £aat^363. Barnes, 340^ and sec 
Bro. Abr. tit. Qyer, pi, 10. 

<*S Salk. 110., , ^ 

' jFWtor 4 M. 80^ III. K.B. 
I Dunf. & last. see. 8S6, 7. 

8BaA& Put 879. but i««^Ft.C.P. 
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^ 6 Mod. 28, 

' 2 hev. 142. 2 Salk. 497. and see 2 Ld*. 
Raym. 970. 1 Wms. Saund. 6 Ed. 9. c. 

^ 2 Lev. 142, . 

1 2 Salk. 49^. 6 Mod. 28. 2 Ld. Raynu 
970. S. C. 2 Str^ 1186. 1 16. S. C..^ 

Wms. Saund,^ Ed. 9. c,^ Wnu. Saund. 

It seems from the rule of Mich, 1654. $'« 
is. alii' that it ought to be given, in the 
before the enAef then^ 
tens afterii la deriandeiL . 

» 1 Str. 706. B. T. 6 & 6 Geo. U, (»), 
IC* 7^ Cas» JPr. C. 

P. 72. 81, 2. 14^ Pr. Reg. 28. 390, 30]U 
Bviwviae. a MS.: 
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Reg. 301. Barnes, 846b S. Q* ^ . 
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Inserting deed 

0f his and if lie do ndt, tlie plaintiff, in the Cotataoti Plm, 
mdf insert it there for him, in making up the isetie * : bttt it is otherwise 
in the King's Bench, where the defendant may cither se| forth the oyer 
in his plea or not, at his eleotimi \ If a plaintiff 8tate«lli4^ legal effect of 
a deed, the defendant has a r%ht to see it on oyer; and if the ni#iitning 
vary from that attributed to it in the declaration, he shouldi in order to 
take advantage of the varianoei plead nan est factym, without setting out 
the deed : If it do not support the breach, he should set it out and de- 
mur ® : and if ho set it out, the court must adjudge upon it, as parcel of 
the record ; though it waa not strictly demandable at the time of granting 
it If the defendant, however, set out the deed on oyer, and plead nxm 
eHfitetum, the only question at the trial of that issue is, whether the deed, 
whterieof the tenor is set out, was executed by the defendant or not But 
the defendant, in the King’s Bench, is not bound to set forth the oyer in 
bis plea^ ; and if he do not, the plaintiff, if he would avail himself of the 
deed, must pray it to be enrolled at the head of his replication If the Consequcncei of 
defendant, after craving oyer of a deed, do not set forth the whole of it, ^hoiror "cumg 
the plaintiff, we have seen may sign judgment as for want of a plea ; untruly, 
but he cannot demur for that cause * : or if the defendant, in his plea, 
set out the deed untruly, the plaintiff by his replication may pray that 
it be enrolled, and so procure it to be truly set forth And if there be 
aity variance, however trifling, between the deed and tlic oyer, it is fatal 
at the trial, on the]>]ca of non est factum 


In the King’s Bench, when the plaintiff is entitled to the inspection of Inspertion of 
a lease, &c. in the possession of the defendant, but of which o^cr cannot Jedaiing ulclc 
be demanded, the court will grant a rule for the latter to produce it, and ^ 
give a copy thereof to the plaint iff, in order that he may declare thereon™. 

And where the plaintiff, in an action on a deed, has had the same taken 
from him under a warrant against him for felony, the court, on on affidavit 
of demand upon and refusal by the magistrate and constable, will direct 
them to give the plaintiff a copy to declare on, and to produce the deed 
on the trial, the plaintiff nndertahing to pay the expenses But the 
court will confine their order for inspection of a deed, to the particular 
ports of it which arc necessary to support the action®. And they will 


cular respecting it as relate to pleading, 1 
Chit 'rU 4 £d. 369, &c. Steph. P/. 86, &c. 

• Barnes, 387. 

2 Str. 1841. 1 Wils. 97. and aee fikeph, 
ri. 68, 9. ^ 

4 Bam. & Ciea. 749, 50. 7 Dowi ft 
Byl. 837. S. C jwr J. 

<>3 Salk. 119* Garth. 513. 6 Mod. 87. 
Boug. 476. 
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^ 8 Str. 1241. 1 Wils.97. but see Barnes, 
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1 8 Salk. 608. 

* Com. Dig. tit. FkadeTf P. 1. 

^ 1 Marsh. 814. 
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.: ,^l3d{W!a of writ- 
T' too insirun^ents, 
; ' not undor seal, 

; . In CMtiS 
^(0frmr\y dts- 
);, imandanint 


linl 11 ’^ life an3' ' 

hisikyoui* i^ights; ui^eas it the pd^ty, hal<^ 

the deede m tijraetei for ;;^r^'plic^^/_ In\iEe''''1|ifi^onL Pieasiti^'^'bne 
part only of adlhidentiire W b^pel the jmrty 

having the custody ^f it to hpdu dh 'action' com* 

mciiced ogainst by the other ^arty ; tinhiil^ can shei^ sothe sufficient 

reason to ihe^lionit^y ^ : And it is not a sufficient reason, that the plaintiff 
seeks for inspecd'on^ for the purpose of discdyeriilg some dcfogt in the deed 
3o^* where 4he plaintiff made an affidavit, that he sued the defendant, to 
recover ffitmages^ for‘ breach of an ^reement in hot entering into partner* 
ship, punm^t to a partnership deed drawn up and executed by the ^plaiii!- 
tiflV but ^remaining in the custody of the def^dant or his attorney, and 
that the plaintiff possessed neither a copy nor counterpart Of the deed^ 
the court granted a rule, enabling the plaintiff to inspect and take a copy 
of tho deed^ although the defendant swor<;t that he had not executed the 
some^. But where two parts of an indenture were executed by both par* 
tioBi, Ggck keeping one, and one part was lost, the court of Common Pleas 
would imt compel the other party to produce his part, in order to support ' 
an action against him on the instrument^ : So, upon an affidavit that no 
copy or counterpart of a lease, on which the plaintiff had sued, was ip his 
possession or i^wer, and that the attorney who drew the lease and cou|i* 
terpart had absconded ; the court refused to order the defendant, who was 
in possession of the lease, to permit a copy of it to be tako^i And in* 
speetion was refused in that court, to the plaintiff in replevin, of a deed 
to which he was no, party, assigning to the avowant the reversion of the 
demised premises^. In the King's Bench, we have seen **, the plaintiff 
may have a rule nm, for the defendant to produce a deed before the coni^ 
missiouers of the stamp office, to be stamped ; or to the plaintiff’s attCTr* 
ney, in order that he may ascertain the names of the witnesses, so as to 
suhpoenia them. And a rule for the production of a deed to be stamped, 
has been granted by the court of Common Please* tlioiigh, in a former 
ca^, that court refused to make a rule on the pldintlff> in jan action on a 
bond, to allow an officer of the stamp duties to inspect the bond, bccau(»e 
the defendant su^efted it to be fbrged ^ 

If the actiem be Ibtindcd on a written ini^itnttiaiiSnt, 'noJ^\j!^iider seal, the 
defendant is nbi entitlW dehignd ot/er; 1^ the. distinction formerly 
taken was, thiH whence the ptiSptiff docl^j^ "upobt^a u^riting, the courts, 
oil affidavit that he had no part, would Isit hii^ |idve. a copy ; but where 
the de^I^^tidU'vras onan agreement gene&Uy, ah^ the writing but evi* 

' I Om. 1889/t^wl flf Ryl, » a Taunt. 808.4 Marsh. 610. S. C. 

SlJa.8.‘C^f>;Vjf , ■' " \ UBing, isi-'. ' 

*^■ 3 ^^ 4 ( 111 . «md-^ see I Moore, 46S. *6Tjiui}t. 8ra.*na,seSlCliH.Itqj.476. 

tl!looini618:.(o). S. OMwr^^ 778.8 Bing. its. 

/ * 'liawife''66^ ■ 

« << 1 tit02St 1^- 318. 9 Sd/oit/ 671. . I’t twmt 16t’'ma.see.3 Ifeore, 71. 



deti^^ the; gi»ii3t it*;*aa;4 W5t|ia».wiW 

upon ^reewgient coiitiuned, in.a a rule xnaile to^ 

why th^ plaintiff shuiald not give the defonAant ajpopy ; upon, 
cau^ #ewax^the rulo |va$ iU9chargo4«.^be,caTUs^ contract apon which 
the action was founded was, a,,pi^id e^ntraotb of which th#iaote wasonly 
evi^nce^ and therefore the de|^iUlant ought not to have a copy ac- In actions «pon 

tions upon policies of assura^u<^j the pfaintiff^ his attorney or agent> by the J^rancc.^ ** 
statute 19 Geo. II. c. 37- shall, within Jifieen days after being re- ^ , 

quired so to do in writing by tlui defendant, his attorney or agent, declare 
in writing ]A^hat sums he hath assured, or cause to be assured, in the whole,' 
and what sums he hath borrowed at respondetUia or bottomree for the voy- 
age, or any part of it And, in actions of this nature, a judge at cham- 
ber wiU make an order for the assured to produce to the underwriters^ 
upod ikifi davit, all papers in possession of the former, relative to the mut- 
ters in issue ,But under a judge’s order to produce papers, and give co- 
pies, of letters, &c. it is sufficient to give extracts of those parts of them 
which are relevant to the subject**. By the statute 53 Geo. III. c. 141. By grantor of 
§ 5- “ the grantor of an annuity is entitled to a copy of every deed, &c* 
whereby it was granted ; and if not delivered within Iweniy one days af- 
ter notice, a summons may be taken out from a judge of the King's Bench 
or Common Pleas, and an order obtained thereon, for the production of 
such deed, &c. and for suffering the complainant to take copies thereof, 
mid examine the same.*' In otlicr cases, the general riilc is, that a plains In other cases, 
tiff shall not b^ obliged to furnish evidence against himself ^ And the 
court of King’s Bench would not compel the plaintiff to*deliver to the 
defendant a copy of an agreement, in order to enable the latter to plead 
in abatement, that the agreement was signed jointly by himself and others^.! 

But where the action is founded on a written instrument, as a bill of ex- 

.T , • 

change or promissory notes, special agreement, or undertaking in writing, 
to pay the debt of a third person &:c. if a special ground be laid, as that 
the demand is of long standing, and the defendant has no copy of the in- 
strument, or that th^e is reason to suspect its being forged, ^c. the court 
on motion, or a judge on summons, will make an order for the delivery of 
a copy of it to the defendant or his attorney, and that all proceedings in 
the action be in the mean-time stayed. In a late cj^ however, the 
court of Common Pleas would, uot compel the defendant to produce bills 
of exchange oh wlhich the action was brought, and permit the plaintiff to 
take copies of theiU,, ujpoUi ari aifi^vit, which wJts coptradictfd by the de- 
fendant, that the bills had come into his hands by frau4, had not* 
been satisfied *. And, in ah action on a bill of exchangi?, that .court would 
not compel the plaintiff to deposit the bill in the h^ds the prothgnotary, 

“ 2 Keb. 430. * Sid. 386. 

1 SaJk. 213, .. „ 

' 1 Campb. 662. 

0 1 Tftunt. 167. 

* 1 ait. 476- 0 Mot>r^ 778.,gPo^f» 

392. ' ' 


f 2 Dowf. & Ryl. 419. 

6 1 Maore^ 359. 1 Bing. Idl. S. C. 
Barry s* MtxawSj&r^ M. 23 Geo. IH; 
K. B. 

Binge 7 M<?ore^ 339. S. C ' 
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fb^ tkbfbvpto «f thtr dtiMmit 1» ite 

or ltd it o forgery ^ When the od^ ef i^il^ewent ie 4e** « 
to the defoxi4ftnt> in parsuence of a :et4l^ for that purposei 

(he jttdge^ it is sailt, will in generi4\»B^ the order, tlwt the 

defondeni; shall eonsent K 

When incus* Where the defendant has'ltee ouetbdj^;dfS^^ instalment, whidi 

of trustee^ a /rwjfoe, the Xsoui^s in some 'id^ances will order him to give 

an inspection and copy of it to the plaintiff, at his expense, and to produce 
it for various purposes : Thus, where the defendant was ^ stake-holder, 
the court <Hrdered him to give the plaintiff> at his expense, a copy of the 
aitidles for Epsom races, and to produce the same at the trial So, where 
an action is brought by a sailor for his wages, on ship^s articles, against 
the captain in whose custody they are, it seems that under the equity of 
the statute 2 Geo. II. c. 36. § 8. the defendant, if required, must produce 
and give a copy of the articles **. And where the dispute was between 
the plaint) ff h factor in Smith field, and the defendant a grazier, the court 
of King’s Bench, upon\he defendant’s motion, made a rule for the plain- 
tiff to shew cause, why he should not produce at the trial, the several 
books wherein he entered the account of beasts sold, and of monies re- 
ceived, on the defendant’s account ; and no cause being sliewii, the rule 
was made absolute^. The rule laid down by Lord Mansjield in cases;of 
this nature was, that whenever the defendant would be entitled to a dis- 
covery, he should have it here, without going into equity^. And on a 
motion in trover, for inspection of lists of sales, the question being whe- 
ther the goods were included in those sales, it was said by Buller, J. 

The proper way is to move for a rule to shew cause, why the defendant 
riiould not have time to plead till the next term, unless the plaintiff will 
give the inspection required ; and the reason for granting such time is, 
that the party may have the thing granted by applying to a court of 
equity ; and therefore the court will give time, till he can file his bill for 
that purpose and a rule to shew cause was granted accordingly «. 

Inspecting The courts in general will not oblige a }>laintiff to discover the evidence 

nature.^ support of his action, previous to the trial ; and therefore, they will 

not make a rule upon him to produce his books &c. : Nor can^ a rule be 
had for the inspection of books, drc. of a natureiJn the hands ^ 

third persons K So, where a commission of banknipt had been sued 
against the plaintiff and supoRseded, as being founded on a concerted act 
of bankruptcy, and a seoOf|dj<commissi<m issuiid, and the plaintiff 
brought trespass against thd; kessengcr to trj ijafj^yalidity ; the court of 
Oommou Pleas would not ordc^ the banl^upt^s books to be produced to the 

43U S Moo#i 686. g* jC* * WWiir v. Caialets, M. 29 Geo. III. K. B. 

M ^ , ft 6 Mod. Hep. 478. 9 

• ’ Moore^,778. but see,^ liur. 94»9. 

^ on 889. 1 Taunt ^6. * 1 Ld. lUym. 705. 2 Ld. Kaym. 987. 1 

^ » %r. ilWfc and see 5 71. BaArd* K. B, 488. Bflimes,286. Cfts, temp. 

f V. Jimnder, M, 86 Q&>. Ill, Hw^Kr; 1^). 2fiaie. 860, 



migsteeslinder theseoo^d'comixiiftsiim^oii an ap|dkatjcmby tlie dsefenda^ 
applicatiaaahni^ inade to the Ziord^ Chanoellor iri the 

iirst lastance ®. So, in an, action for goods sold and doUvered, Uie comt^ 
of King's Bench would not /co^pol. a defendant tp allolv an inspection of, 
the goods, to enalde the pihifetiff vtoj. give evidfeoce of their identity, &c.*» 

But it is a general rule, that , a party has alright to inspect aiid take oo- or a public na- 

pies of such books, &c. as ave *of a public nature, wherein he has an in- 

terest ; so as they be material to the suit, and the party in possession be 

not obliged to £i}rnish evidence against himself, in a crimimd prosecution ® : 

and if they are not evidence of themselves, the courts will order them to 

be produced at the trial ** ; otherwise a copy is sufficient. And they will 

never make a rule to produce the original, unless it be necessary to inspect 

it, on account of an erasure, or new entry ®. 

The books of the Quarter SeJtmiis have been considered as public books, Hooks of ses- 
which every one has a right to inspect And every man has a right to * 

inspect the proceedings to which he is himself a party e ; for l^c has an in- 
terest in such proceedings. So, in an action for a malicious prosecution, Exjiminaiions, 
where it was necessary, in order to support the action, that the plaintiff 
should be put in possession of the contents of examinations before justices, 
and of the warrant on wkich he was apprehended, the court granted a rule 
that they might be inspected, and copies taken, and the originals produced 
on the trial But, upon an indictment for felony, it is not usual to grant Record of oc- 
a copy of the record of acquittal, where there is any the least probable 
cause for the prosecution And a inandamns will not lie, fo compel a Depositions, on 
magistrate to produce depositions taken before him on a charge t»f felony, felony, 

for the purpose of founding an indictment for perjury against the depo- 
nents : the magistrate must be subpeenaed to produce the depositions, 
which may be read in evidence before the grand jury 

* Parish books, and the books of the Custom house. Post office, Pank, Parish books. 
South Sea house. East India company, &c. are to some purposes consi- 
dered as public books ; and persons who have an interest therein, have a 
right to inspect them * : And a rule for an inhabitant of a parish to in- 


® 7 Moore, 4-00. 

*>CDowl.&Uyl. S88. 

1 Blac. Rep. 44. tjind see Peak. Evid. 5 Kd. 
89,, &c. 1 Phil. £vid. 4 Ed. 4S2, &c. as to 
the inspection of piiblic At^ritings in general. 

«* 1 Str, 126. 19 Vin, Allr. 104. p?. 68. S. 
C. Barnes, 468. 2 Durnfi"& East, 2S4, 

® 1 Str. .S07. Say. Ucp. 7A 
^ 1 Wils. 297. lle^ v. cited in 1 

Wils. 240. 1 Blac. Rep. 39. S.C. 1 Chit. 
Rep. 477. (n). but see id. 479. where the 
gcperal righl every man, to inspect the 
books of the Quarter $es^ons was doubted by 
Ahboitt Ch. J. 

« 1 Str. J2(v, 12 Yin. Abr. 104* jd. 68. 
S. C. Cas. temp, Hardw^ 12^ 2 Sir* 1242. 
VOL. I. 


Barnes, 2.36. 1 Chit. Rep, 470. (o). but see 

1 Ld. Raym. 262. Carth. 421. S. C. Otlb. 

Cas. K. B. 134. (Dr. case.) 2 Str. 

1006. 1 Wils. 240. 1 Blac. Rep. 4). S. C. 
cited. Say. Hep. 250. 

^ Barnes, 468, 9, 

* 1 l 4 (d« il^aym. 253. Carth. 421. S. C. 3 
Blac. Com. 126. 1 Chiu Cr. I., 89. Ry, 
& Mo. 66. 1 Car. & P. 241. S. C. but see 

2 Str. 1122. 1 Blac. Rep. 385. Iicuch’s Cr. 
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OF lNlSPBC:T{0|j[> AND /00F1E9 

spect the parish hooks, so fer as they apply to the iiuestion io dispute, tony 
1)0 absolute in the first instanced So^ the book|,of the e^pi^ussiouers of 
jifho lQtiei\yy and th|ir numerical "lists^ arc of a public l^^^ture ; and are kept 
t)y the cominissioni^s in trust for the ti<d!;^et holdOrsVi^o are entitled to an 
iiispcctidh of them by rule of c?ourt ^ But access is iiot allowed to parish 
» books lkc\ for tha .trial of questions of :9?private nature, or in collateral 

actions^ brought hy or against persons who have no interest therein. And 
though the Emt India company are compellable to produce their public 
books**, yet they arc not obUged to |;^oducc their books of letters®, &c.; 
nor their private books, relating to the appointment of their servants ^ 
Court rolls, &c. The Court rolls and books of a manor are of ai public nature ; the te- 
nants have an interest therein, and the lord, who has the cust4)dy of them, 
is considered merely as a trustee b : Hence it is of course, in the King’s 
Bench, to grant leave to inspect the court rolls, &c. of a jnanor, on the 
application of a tenant of the manor, who has been refused that permission 
by the And one who has a prmr? facie title to a copyhold, is en- 

titled io inspect the court rolls, and take copies of them, so far as relates 
to the copyhold claimed, though no cause be depending for it at the time 
So, where a copyliold tenant was forbidden by the lord to cut underwood 
upon the copyhold, without the lord’s licence, the court granted a inanda^ 
mus for the lord to permit the tenant to inspect the court rolls, so far as 
related to the cutting of underwood, after application to and refusal by 
the lord ; lUthough there was not any suit depending **. But this privi- 
lege is confined to the tenants of the manor : for the lord or tenants of a 
dififerent manori having no interest in the court rolls, &c. cannot claim the 
inspection of tliem * : And even though the party applying be a tenant of 
the manor, the court will not grant a mandamus to inspect court rolls, for 
the purpose of supporting an indictment against the lord, for not repsuriiig 
a road within the manor In the King’s Bench, if the rule be move(k 
for on belialf of a copyhold tenant, it is absolute in the first instance “ ; 
but otherwise it is only a rule wwi ® : In the Common Pleas, it is always 
a rule to sliew cause p : and the court expect an affidavit to shew that tlie 
person, on whose behalf the motion is made, is a tenant of the manor, and 
has applied to the lord or his steward, for an inspection and copies of the 

» g Chit. Ucp. « 1 Ld. llaym. g63. 2 Str. 965. 1006* 

** Schimiti v. Bwnstead & others, 11, 36 ^ 3 Ournf. & Fast, 141. and sec Barnes, 

Geo. in. K.B. 236. 2 Bhc.Eep*^ 1061, accord, 

^ At. to ]>arisJi booka, see 6 Mod. 396. 1 ‘ 10 East, 2$6. ’ , 

Ld. Unym. 337, S. C- 12 Vin. Abr. 147. k 4 Maule & 162. 

11. 1 Barnard. 100, 1 Wils. 240. 2 Chit. * 12 Vin. Abr. 146. Bunb. 269, 2 Str. 

Hep. 4 Barn* & Aid. 301, but see I 1006, Talbot v, VUleborjSy M. 23 Geo. III. 

B^j^c, |tep., 27. And as to bouse K. B. 3 Durnf. & East, 142. 

b^fi, Aiv fifle 1 Irtli Baym. 706. 2 Str. *" 5 Barn. & Aid. 902.' 1 Bowl. & Ityl. 

3(40:' sao. l Bhc. 550. 8 ; C. and'.^ H Durnf. & Idg. 

40, S. C» bat aee Barnes, 88S. Com. " 3 Durnf. STiast, 141. , 

jj^ep. 653. 8. 0. « 7' Duntf. & East, 746. and see 5 DowL 

■ 7 '.Mod. 1B9. 8 W. Ba> .n. 861. S. C. & Ryl. 484. 

* 1 Str. « 46 . , a 8 Blae. R^. 1031. Ante, 486. (a.) 

.'«Str. 7Vr» 
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court roUs> which have been denied A freehold tenant of a manor 
has no right tO inspect the court roUs, unless there be some cause depend- 
ing, in which his right may be involved *». But a mandamus was granted 
to the steward of a manor, to allow inspection of the court rolls to two 
freehold tenants, litigating a right of common in the manor, althdugh the 
cause was not at issue ®. ' 

So, the books of a Corporation are in nature of public books ; and Corporation 
every member of the corporation, having an interest therein, has a right to 
inspect and take copies of them, for any matter that concerns himself, 
though it be in a dispute with others And, in an action for the breach 
of a bye law, restraining persons from exercising trades wdthin the limits 
of a corporate city, unless they become freemen, the court will compel the 
corporation to allow the defendant to inspect the bye law in the corpora- 
tion books But, pending an action by a corporation for tolls, the courts 
will not grant leave to inspect the corporation books or muniments, on 
the application of the defendant, a stranger to the corporation ^ : And the 
inspection, when granted, is conHiicd to the subject matter in dispute 
These rules of inspection, in cases of copyholds, corporations, &c. are never 
granted, but only where cwil rights are depending * ; for it is a constant 
and invariable rule, that in criminal cases, the party shall never be obliged 
to furnish evidence against himself*'. Informations however, in nature Oninfonnations, 
of quo warranioy are now considcjpd in the light of civil proceedings ; and 
therefore, when they are exhibited ht the relation of a member of a corpo- 
ration, the court will grant a rule for the inspection of such of the corpb- 
ration books as r^elate to the subject matter in dispute * : But in an action 
against a corporation, upon a right of toll, the court refused a rule to in- 
spect the public books, records, and writings of the corporation ; be- 
cause no issue w^as joined, so that it could not appear ^vhetlier such inspec- 
tion would he necessary 

The motion for a rule to inspect and take copies of books, &c. when an Motion aiut nil.- 
action is depending, is founded on an affidavit, stating the circumstances 


^ Barnos, and see 3 Wils. S90, S 
Blac. Rep. 1061. 

** 7 Durnf, & East, 746. and .see 1 Wits, 
104* where a freeholder was refused a rule to 
inspect the rolls of the manor, in a case bo 
tween himself and the lord, touching a copy- 
hold : hut see Barnes, '^7, 2 Blac. llcp. 
1030. send)* contra ; and se^ 2 Vez.620, 13 
East, 10. Phil. Evid. 4 Ed. 420, 30. 

® 6 Dowl, & Ryl. 494. 

•* 2 Str. 954, 5. 

‘ Id. 1223. Barnes, S35. Com. Rep. 

553. s. a 

^ 3 Barm &"Qrcs. 12i2A 
^ 8 Durnf. & East, 690. and see 5 Mod. 
393. 1 Ld. Raym. 337, S. C. 2 Str. 12d3. 
Barnes, 238. 3 Wils. 399, 2 Blac. Bep. 877. 


S. C. 1 Chit. Rep. 47G. (o). accord. 1 Durnf. 
3: East, 689. 3 Dunil. ^ lilast, .303. 1 H. 
Blac. 211. contra. 

^ 1 Barnard. 453. 2 Str. 1003. 1223. ) 
Wits. 239, 1 Jilac. Rep. 40. S. C. 3 Durnf. 
& East, 303. and see 2 Chit. Riep, 231 . 290. 
but see 3 Durnf, & East, 579. 

* I Wils. 240. 

* 1 Ld. Raym, 706- 2 Ld. Raym. 927. 
2 Str. 1210. 1 Wils. 239. 1 Blac. Rep. 37. 
S. C. Jd. 331. S. P. 4 Bur.2489. I Durpf. 
& East, 689, 3 Durnf; & East, 142. 

* 2 Chit Rep. 366. (o). and see 3 Durnf. 
& East, 142. 579. 4 Ttnmt 162. 

2 Blac. Rep. 877. 3 Wils. 398. S. C. 1 
Ld. Raym. 233. Carth. 421 . S. C. 
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tinder which inspection is daimed, and tha{t an application }ias been tnfide 
in^he proper quarter^ for permi^ision to make the inspectktn> which has 
been refused *• And when a motion for an information^ in nature of a 
quo warranto, is depending) the court will grant "a rul^ absolute in the 
first instance but when no ictiort is depeildin^, the proper mode of pro- 
ceeding is by moving for a rule to shew^^Se^ why a manidamus should not 
issue/ commanding the officer who has tnfe custody of the books^ to permit 
the party applying to inspect and lake copies of the necessary entries*^. The 
affidavit, upon which this motion is lbun^d> pught to state clearly the 
right under u'hich the inspection is claimed, and that the inspection has 
been refused And when the motioii is for a writ of mandamus to in- 
spc'ct, grounded upon affidavits, the rule is only* a rule «wi®. Jf a rule be 
made to show cause, why an information should nirt be filed, in nature of 
a quo warrajito, tlic ^ourt of King's Bench will make a rule for the pro- 
secutor to inspoet and take. copies of books and records, as soon as the rule 
to she\v Vi hi granted^: but if a rule be made to show cause, why a 
mandaiKuy '.'louid not be awarded, the court will not make a rule fm* the 
prosecutor to inspect and take* c#»pies of b(K)ks and records, until the rule 
be mhde absolute/ and a return made to the mandamnss. 


S\jmnion!5 for When the dechiratlon does not dis^OiK the particulars of the plaintiff s 
as in actions of assumpsit, or debt for goods sold, or work and 
labour, &c. the defendant’s attorney or agent may take out a summons 
before a judge, for the plaintiff ^s attorney or agent to shew cause, wliy 
he should not deliver to the defendant’s attiuiiey or agent, the parliculars 
in witing of the plaintiff’s demand, for which the action is brought, and 
When iaken out, why all proceedings should not in the mean time bo stayed*^. This suiii- 
inK.l$. mous maybe taken out, and an order oljtained thereon, in the King’s 

lu C. r. Bench, before llie defendant has appeared K And, in the Common Pleas, 

thougli the practice was formerly otherwise it is ordered by a late rule', tliat 
“ in future, defendants, on being served with process or arrested, will he 
allowed to obtain orders for the particulars of the plaintiff’s demand, with- 
out waiting till appearance entered or hail put in, or declaration filed 
and delivered ; that in this respect, the practice of this court wall be 
made conformable to that of the court of King’s Bench.” The summiuis 
for particulars> however, is usually token out after appearance and de- 

** Barnes, 2S6. Phil. Evul. 4. E(1. 433. SBurnf. & East, 141. 2 Chit.Rep.Se6. but 

2 Chit. Rep. 366, and see 3 Durnf, & see 3 Durnf. A East, 581. 

East, HI. Phil, Evid,.4 Edi' 433. ® Say. llcp. 145. and see 1 Ld. Raytn. 

. 4 Mftule & Sel. 1^2. and see Mr. AW 253. accord, 

^ 1223. in m>tL% 3 " 3 Bur. 1390. linp. C. P. 7 E<i. 185, 6. 

& mtf U2. JO East, 235. „2 Chit. and Append. Chap. XXIII. § 3. 
iirp. 366. («;) Vhih Evid. 4 Ed. 434. » 1 Chit. Rep. 724, 5. (a). 

Barae«^2^. Phil. Evid. 4 Ed. 4S4. ^ 1 Bos. & Pul. 378. 

® im, Evid. 4 Ed. 43;J. ' R. T. 2 Geo, IV. C. P. 6 Moore, 211. 

^ Cas. llardiv. 245. Say. Rf'ji. 1 45, 



OP PIiAIKTI»P*S DEMAND. 

'<;latation> and before plea ; and unless good cau^ be siip^vn to the con- 
trary/ the judge will make an order®, agreeably to the summons ; which 
operates, when drawn up ami served, as a stay of proceedings? till the 
particulars are delivered *». But a judge*s order for the delivery of a bill 
of particulars, does not stay proceedings, unless it be drawn up, and served 
upon the plaintiff’s attorney ^li^^^^And it is a rule in the King's Bench 
that no order be made in any action depending in this court, to compel 
a delivery of particulars of the plaintiff’s demand, unless the defendant 
or defendants, in the event of pleading, do by such order undertake to 
plead issiiably, or unless the plaintifl'’s attorney or agent sliall, by special 
indorsement on the summons, consent to waive the same.” It is also usual 
in that court, on granting an order for particulars, which is considered as 
a matter of favour, to require from the defendant some admission ; as of the 
signature of a note, &c. 

fn assumpsit for non-performance of a contract for the sale of a house, 
with counts to recover back the deposit, the pkiiiitiff having in his first 
count alleged that the (lefciidant, who was to make a good title, had 
delivered an abstract which was iiisufhcicnt, defective and objectionable, 
the court of Common Pleas obliged the plaintiff to give a particular of 
all t)bjectioiis to the abstract, arising upon matters of fact ; but said he 
\vas not bound to state in his particulars, any objections in jwiiit of law **. 
fSo, if an action be brought on a^bond conditioned for the performance 
of covenants, or to indcmiiky, ^tc/flie defendant may call for a particular 
of the breaches for wliicli the action is brought : And wliore a general 
fonii of declaring is given by act of parliament, as upon the statute 
9 Ann. c. 14. or upon the 25 Geo. IL c. 36. it seems reasonable that the 
plaintiff, if recpiircd, should give an account of the particulars of his de- 
mand, in order to enable the defendant to prepare for his defence. But 
whenever the particulars of the demand arc disclosed in the declaration, 
as in special assumpsils, covenaniy or dehl oil articles of agreement, &c. 
or in actions on matters of record, an order for such particulars does not 
seem to be requisite, 

111 actions for tvrongs, the injury complained of is in general stated 
in tlie declaration ; and tlierefore, in such actions, it is not usual to make 
an order for the particulars : but circumstances may occur Avliich render 
it necessary. And in an action against the marshal for an escape, he 
is entitled to a particular of the cause of action, for which the plaintiff 
sucs^. Under a judge’s order for particulars, the plaintiff, or his attorney 
or agent, should deliver a particular account in writing of the iitins of the 
demand, and when and in what manner it arose : And where there has 
been an account current, and payments have been made for which the 
party means to' give credit, the particular ought to contain as well those 

® Append. Chap. XXIII. § 4. And for ^ H. 59 Geoi III. K. B. 
tUe forms of bills of particulars in different ® Bos. & PuL 246. and see 1 Cainpb. 
cases, sec ul. § 6, &c. 2l)3. 

to Antey 469. ^ 7 Dowl, & llyb 774. 

1 Chit. Rep. 647, 
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ticulars. 


matterg ftr whjfh he iMeahs to ^ve credit, ^ those^ fi» which the action 
is brought ^ But it is sufiicieht to refer in a trill of jMlHJculars, toon 
account already delivered, without restating it ^ : aflil in general, if the 
plaintiff's particular conveys the requisite information to the defendant, 
however inaccurately it be drawn up, it is sufficient And if a bill of 
particulars state the transaction upon whlili the plaintiff's claim arises, it 
need not spe<^ the technical description of the right which results to the 
plaintiff out transaction*'. After the delivery of a bill of particu* 

lars, the defendant, in the King’s Bench, l^s same time to plead, as 
, he had when, the summons for it was returnable ^ And in the (Common 
Pleas, we have seen ^ the plaintiff cannot sign judgment for want of a 
plea, till the expiration of twenty four hours after tlie delivery of a bill of 
particulars, though the time for pleading be expired, ainU a demand of 
plea given, more thap twenty four hours before that tiriie. • In the Ex- 
chequer, the defendant cannot obtain an order for the particulars of the 
plaintiff s J, Without an affidavit that he is unacquainted with 

them: hilt entitled to receive such particulars from the plaintiff, 

although he msy have had a statement ' of them before the action was 
brought And where a plaintiff refused to deliver a particular of his 
demand, in obedience to . a judge’s order, the court.of King’s Bench re- 
fused to allow the defend^t to sign a judgment of non pros 

As the defendant is allowed to caJl^i^ the particulars of the plaintiff's 
demand, so when the defendant pleads or gives t notice of set off, tor 
goods sold, &c. the plaintiff may take out a summons for the particulars ; 
upon which the judge will make an order, which should be regularly 
drawn up and served for the defendant to deliver them in a certjdn 
time, or in default thereof, that he be precluded from giving evidence at 
the trial, in support of his set off But the plaintiff cannot make any 
objection to sucli^purticnlars, at the trial of the cause, which, if made 
earlier, the defendant or the court might have rectified ™. 

If the pa^iculars ddivered under a judge’s order be not sufficiently eje- 
p8cit, the party to whom they are delivered may take out a summons, 
and obtain an order, for further particularB : and if, on the .other hand, 


“ I Esp. Rep. 280. 2 Campb. 410. In 
tilt* latter case, ^n attoplii^ having delivered 
a particular, containing' only the debtor aide 
oi tlie^count, was made to take a verdict for 
the balance due to him, without costs. Sed 
quenrv, as to the necessity of including pay- 
ntents by the defendant, in the particuhu's of 
the plain tiff *s demand; the practice not being 
confornnalde to the cases ? ’ 

^ Peake*#^<;.iiS, M* IVi. 3 Ed. 220. 
l%am;pb. 60 . 

** 4 Taunt. ItfO. and'see. Peake’s Cas.^JS't* 

® 13 Bast, dOS. "ad sec 5 Barn, & Cres. 
766. but see i Bara. dt'Crcs. 070. 7 Dowl. 


& Kyi. 468. S. C. 6 Barn. & Cres. 770. (6.) 
^ jirue-, 469. , ^ 

» Append. Oiap. XXIII. J A . 

«• Wightw. 78. 

» 7 Dowl. & Ryl. 126. 
k K. H. 69 Geo. III. K. B. jinte, 471. 

^ For the form 6f particulars of set offi see 
Append. Cliap. XXIII. J 10. And for the 
eiTect of such particulars, see 8 Price, 213. 
%ee also stat. 6?'Gco, IV. c. 106. § 8. for 
granting rules in vacation, ip the courts of 
Great Sessions in Wales, for. a j^rticular of 
the plaintiff's demand, and defendant’s set 
oC &c. 486, 7. (it.) 

Holt m. Pri. 662. 
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ure oriot sufficiently compreheni^ifQ^ the ^rty delivering 

may have a summons ai^ order to amend them. But it is a rule in the 
King's Bench % that no summons for further particulars of the plain-^ 
tiff's demand^ defendant’s set off, or other particular, he granted in any 
action dejHsnding in this court, unless the last previous order fou particu- 
lars be first drawn up, and order produced at tlie time of applying 
for any such summons." And, in the Common Pleas, wh^ra the declara- 
tion was delivered at the stime time as a bill of particulars which was in- 
sufficient, and another order Ivas afterwards obtained for better particu- 
lars, the"' court held, that as the defendant’s attorney had not returned the 
declaration, with the insufficient particulars, he had waived the irregu- 
larity ^ An amendment was allowed, in the latter court, after the plain- After nonsuit 
tiff had been nonsuited for a defect in the bill of particulars, and a new 
trial granted on payment of costs And the plaintiff, in the Exchequer, Costs on, ia 
is not entitled to bo piid tlui costs of the first trial, previous to and as the ^^ciiequer. 
terms i)f the amciidnient ; but the court will order them to abide the event 


of tlic cause But where a particular was delivered under a judge's 
order, and the plaintiff delivered a second particular, without an order, 
containing merely an echo of tile counts in the declaration, that court 
would not allow him to give evidence of any claim contained in the second 
particular, which was not included in the first ®. 

At the trial, the particulars of i]h| plaintiff's demand, or of the defend- Effect of parti- 
ant's set off, if delivered, are conildeii'ed as incorporated with the decia- 
ration, plea, or notice ; and on producCidn of the order, and proof of their 
delivery, the parties are not allowed to give any evidence out of them 
Therefore, where the particular of the plaintiff's demand was a promissory 
note only, and on being produced it appeared to be improperly stamped, so 
tliat it could not be given in evidence, the plaintiff, though he might other- 
wise have gone into the consideration of the note, was held to be precluded 
therefrom by his particular k. But an erroneous date to a bill of particulars, 
whjch is not calculated to mislead the defendant, will not preclude the 
plaintiff from recovering his demand So, where the plaintiff declared iu 
(icht for rentr without shewing in what parish the lands were situate, and 
delivered a particular of his demand, describing them in a wrong parish, 
the court held that the plaintiff might recover ; it not appearing that any 
misri;j)rescntation was intended, or that the defendant held more than one 
parcel of lAi^td of the plaintiff, so as to be misled by it * ; So, where the 
plaintiff declared on three bills of exchange, in three several counts, but, 
according to his particular, only sought to recover on the bill set forth in 
the first count ; and the defence was, that the defendants were not part- 
ners when the Jatter bill was drawn, and the plaintiff tendered in evi- 


* R. H. 59 Gc'o. 11}. K. B. Jntc, 471. > ^ Pealfe’s Cas. NL Pri, S Ed. 239. 1 Esp. 

^ 2 Moore, 9(K and see id. 655. 8 Tui^t. Rep. 195. 3 Esp. Rep^, I«8. 2 Bps. 

692. S. C. Ant^, 514. 243. S. C. 1 Scl. Pr. 2 Ed, 329, 30. 

• 2 Bos. & pill. 245. « 4 Esp: Rep. 7. 

^ 8 IMcc, 638. ‘ 2 Taunt. 224. 

® J Taunt. 363. • * 3 Maule & Sel. 390. 
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(Icnce the other two bills, for the purpose of establishing the fact of port* 
nership ; which evidence was rejected, on the ground that these bills were 
not included in the particular ; the court of Common Pleas granted a new 
trial So, in ejectment to recover premises forfeited for non-payment of 
rent, a difference between the amount of rent proved to be due, and the 
amount demanded in the lessor of the plaintiff’s particular, is not mate- 
rial \ And although the plaintiff, after delivering a particular of liis de- 
mand, cannot at the trial himself give evidence out of it, yet if the de- 
fendant’s evidence shew that there were other items which he might have 
included in his demand, he is entitled to recover all that appears to be 
due to him An i/cm, however, of the plaintiff’s demand, appearing on 
the face of the defendant’s setijff, given in under a judge’s order, is not 
such an admission as supersedes the necessity of the plaintiff’s proving 
In an action of assumppt brot^ht by the assignees of a bankrupt, the de- 
fendant called for the particulars of the plaintiff’s demand, which were 
gu'Cn hijiii,. mu] tbciii pleaded in abatement, that the promises were made 
by hijiiscl; <5iid another person jointly : issue being joined on this plea, it 
appeared in evidence at the trial, that the particulars chiefly related to 
transactions between the bankrupt aud the defendant, jointly with the 
person mentioned in the plea ; and though there were some items which 
concerned the defendant only, yet as these were not distinguished from 
the rest, the chief justice would not^Buffer them to be given in evidence, 
and nonsuited the plaintiff: The court of King’s Bench was afterwards 
moved, but refused to set aside the npnsuit 

® 6 Moore, 667. 3 Brod. & Bing. 682, Marsh. 83. S. C. 

S. d. Colson & others, assignees, &c. v. 

^ 10 Moore, 252, 8 Bing. 3. S. C. S1 e?%, E. 36 Geo. III. K. B. I Esp. Ilep. 

** 1 Cainpb. 68. 452. S. C. 

^ 2 Esp. Hep. 602. 5 Taunt. 228. I 
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CHAP. XXIV. 


Of CHANGING tlte Venue, coNSOLiDAMNa Actions, and 

STRIKING OUT CoUNTS. 


The law having settled the distinction between local and iransitory 
actions, it seems that towards the reign of 'Richard the second, it was 
greatly abused ® ; for a litigious plaintiff would frequently lay his action 
in a foreign county, at a great distance from where the cause of it arose, 
and by that means oblige the defendant to come with his witnesses into 
that county. To remedy which, it Avas ordained by statute to the in- 
^ tent that writs of debt and accounty and all other such actions, be from 
henceforth taken in their counties, and directed to the sheriffs of the 
“ counties where the contracts of the same actions did arise ; that if from 
henceforth, in pleas upon the same writs, it shall be declared that the 
contract thereof was made in another county than is contained in the 
original writ, that then the sa0|te€ writ shall be utterly abated.” The 
design of this statute was to compel the suing out of all writs arising upon 
contract, in the very county where the contract was made *■*, agreeably to 
the law of Henry the first Unus’quisqm per pares suos judicandus esi, 
et ejnsdem provincim; peregrina verdjudicia modis onmibus suhmovemus^. 
But as the statute only prescribes, that the count shall agree with the 
writ, in the place where the contract was made, it did not effectually pre- 
vent the mischief And therefore a statute of Henry the fourth « directs 
all attornies to be sworn, that they will make no suit in a foreign county ; 
and there is an old rule of court which makes it highly penal for attor- 
iiies to transgress this statute. 

Soon after the statute of Henry the fourth, a practice began of pleading 
in abatement of the writ, the impropriety of its venue, even before the 
plaintiff had declared. At first, in the reign of Henry the fifth, they ex- 
amined the plaintiff upon oath, as to the truth of his venue ; But soon 
after, they began to allow the defendant to traverse tlie venue, and try 
the traverse by the country K This practice being subject to much delay, 
the judges introduced the present method of changing the venue upon 
motion, on the equity of the above statute ^ ; which Lord Holt says *, be- 


“ Gilb. C. P. 89. 

*> 6 R. II. c. 2. 

2 BUc. Rep. 1032. 

^ lien. I. c. 31. 

” Cilb. C. F. 89. in nolts* 
* 2 Blac. Rep* 1032. 

« i Hen. IV. c. 18. 


^ R. M. 1654. § 5. K. B. R. M. 1654. 
§ 8. C. P. and see R. M. 15 Eliz, § 15. 

C.P. 

‘ Rastal, tit. Debt, 184. (6). Fit'z. Abr. 
tit. Britf, 18. 

* 1 Wms. Saund. 5 Ed. 73, 4. (2). 

' 2 Salk. 670. 
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OF CHANGING ^1! VFNCE. 


In what cases 
changedf and h 
what not. 


J3y jdaintiflT. 


gan in the time of James the first ; And accordingly we dnd, that among 
the fees of the court of King’s Bench^ as found by a jury under the King s 
commission in 1630, one is, for every rule to alter a visne*^/' The form 
of the rule and affidavit are also stated by Sf^ks as established in 23 
Car. I 

But whenever the practice began* it is now settled, that in iransitortf 
actions, the venue may be changed upon motion, either by the plaintiff or 
defendant : And, in an action against several defendants, it may it seems 
be changed at the instance of some of them only The plaintiff shall not 
directly alter his venue, after the essoin clay of the next term after appear- 
ance; though he would pay costs, or give an imparlance®: Yet he 
may in effect do it, by moving to amend and that, after the defendant 
has changed the venue e, or pleaded*', and even after two terms have 
elapsed from the delivery of the declaration An amendment was allowed 
in the King's Bench, in an action for a penalty under the bribery act, by 
altering venue iioni the county at large to an interior jurisdiction, after 
the tiui** 1* rated for commencing a new action ; the particularity of the^«f 
doclamtion making it appeiir pr<»bablc to the court, that the ]>laintiff was 
proceeding on the same fact for which the action was originally brought, 
when laid by mistake in the wrong county, though there was no affidavit 
that it was the some ^ : And in another case, such amendment was al- 
lowed, though it appeared that therfe were distinct causes of action in the 
two different counties, upon an affidavit that the plaintiff proceeded on a 
mistake, in supposing that both causes of actioni could be proved in the- 
county where the election was huldcn *. But, in the Common Pleas, where 
the defendant had put off the trial at the assizes, on the absence of a wit- 
ness, the court refused to let the plaintiff amend, by changing the venue 
to Middlesex And that court will not amend a declaration, by changing 
llic venue, unless the plaintiff shew substantial ground for it : Therefore, 
where the plaintiff moved to amend, by chiingiiig the venue from Bedford’^ 
skirc to Middlesex, on the ground that the action depended on a question 
of law, as to the construction of an inclosiire act, and would therefore be 
tried better and more expeditiously in town ; the court, on an affidavit of 
the defendant, that the cause of action arose in Bedfordshire, discliarged 
the rule So, where an aticorney has waived his privilege to sue in Mid^ 


® Ti-ye\s >.v fd. 331. 

Sty. r. II. (Ed. 1707.) 631. 

*■ Tlie* i'lise of /^ard Gcrrard v. JRUyd, 
(East. It* Car, S,) 1 Sid. 185. is Si-iid Ito be 
liic first cast* in the boohs, on the subject of 
(’hanging the venut* ; but that case mentions 
the affidavit, and commm rule for 

changing the venue, which shews that the 
practice was then well known and estahlislted: 
and see 2 Hep. 103.3. 

^ Pr. C; P, 133. Pr. Heg. iSO. K C. 
4 Maufe & Ski 338. but see 3 Taunt. 87. 


631. 3 Chit. Rep. 417, 18. 

* Sty. P. R. 625. R, M. 10 Geo. II. reg. 

2.(t), K.B. 

f2Str. 1162. 

P 2 Barnard. K. B. 163. 2 Str. 1202. 

* 1 Wils. 173. and B^ncs, 12. 488. 

* S|y. jElep. 160. 294. 1 I&n. 368. S. C. 
2 Bur. 1008. 

k4:^st,4S3. 

1 f jeiLt, 436. ' 

*" 2New Rep. C.P.58. 

6 Taunt. 408. 2 Marsh. 121. S. C. 



OF CHANGING THE VENUE. 

dleseXi by laying the venue in another county, he cannot avail himself of 
his privilege by amending, so as to change the venae to Middlesex \ 

The defendant is in general allowed to change the venue in all 
lortf actions, arising in a county diderent from that where the plaintiff has 
laid it ; and he may even change it from London to Middlesex % or vice 
versd^. But the venue cannot be changed in local actions®: And in 
transitory actions, where material evidence arises in two counties, the 
venue may be laid in either^: and if it be laid in a third county, the 
courts will not change it ; for the defendant in such case cannot make the 
necessary adidavit, that the cause of action arose in a particular county, 
and not elsewhere «. Thus, where the venue was kid in Londo?i, and it 
appeared from the affidavit, that the cause of action arose upon a bridge 
called King*s bridge, partly in the county of Kenty and partly in the county 
of the city of Canterbury, and not elsewhere, the court refused to change 
the venue And, for a similar reason, the venue cannot be changed in 
an action against a carrier % or lighterman or for an escape or false 
return 8o, in scire facias to repeal a patent ”, or action for infringing 
it ”, the defendant cannot change the venue from Middlesex, to any other 
county ; nor can the venue be clianged, in such an action, from one county 
to another K 

When the cause of action arises out of the realm, the courts will not 
change the venue; because the action' may as well be tried in the county 
where the venue is laid, as in any other where the cause of action did not 
arise So, where the cause of action partly arose in Derbyshire and 
partly in Ireland, the court of King's Bench refused to change the venue 
from London to Derbyshire, on an affidavit that the cause of action arose 
in the county of Derby and in Ireland, and not in London, or elsewhere 
than in the county of Derby and in Ireland ^ : And as it is necessary, for 
changing the venue, that the cause of action should be wholly confined to 
a single county, the courts will not change it in an action of debt on bond 


® 7 Taunt. 146. 2 Marsh. 426. S. C. 

*> R. M. 1654. § 5. K. JB. R, M. 1654. § 
8. C. P. Barnes, 491. 

" 2 Str. 857. Barnes, 487. Pr. Reg. 430. 

s.a 

2 Durnf. & East, 275. Cas. Pr. C. P. 
41. Pr. Reg. 429, SO. Barnes, 481. 

Say. Rep. 146. 

* 7 Co. 2. a. 2 Salk. 669. R. M. 10 Geo. 
II. reg. 2. (o). K.B. 2 Durnf. & East, 275. 
7 Durnf. & East, 583. 7 Moore, 520. 

*5 7 Durnf. & Ejst, 205. 3 Bos. & Pul. 
579. Rowland y^Knapp, H. 41 Geo. III. 
C. P. Id, 679, 80. 3 Taunt. 464, 2 Wms. 
Saund. 6 Ed. 5. (3.) but see 2 Blac. Rep. 
940. 1 New Rep. C.P. IIO.SIO. 1 Taunt. 
259. 6 Taunt. 565, 6. 2 Marsh. 276. S. C. 
2 Moore, 64. 

“ ) Wils. 178. 


* Rdie V. GloijeTi H. 27 Geo. IH. K. B. 
but see 4 Taunt. 729. 
k 2 Salk. 670. 

I Id. 1 Keb. 65. 1 Sid. 87. Barnes, 491. 
2 Marsh. 152. but see Barnes, 493. 2 Chit. 
Rep. 418. 

“ 2 Salk. 669. 2 Str. 727. Say. Rep. 64. 

1 Wils. ase. s. c. 

“ 2 Cox, 235. 

® 6 Durnf. & East, 363. 1 East, 1 15. (a). 

2 Chit. Rep. 416. 

P Per Cur. T. 22 Geo. III. K. B. 7 
Dowl. & Ryl. 103, 4. 

** Say. Rep. 77. Cowp. 176. and see 1 II. 
Blac. 280. 1 Taunt* 269, 60. 2 Taunt. 197. 
6 Taunt 669. 2 Marsh. 280. S. C- 

' 4 East, 496. and sec 2 New Rep. C. P. 
397. 3 Bing. 429. 
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00* 


On proniissory 
note, or bill of 
cxcliange. 


On policy of in- 
surance. 


In action for 
criiii. con. 


Assault. 

Penal action. 

Case, for over- 
turning plaintiflj 
in stage coach. 


or other specialty ^ or in ewenmat on a lease^i eir policy of insurance by 
deed®, fsc in assvmpsit on eji award‘d, or charterpafty of affreightment®, 
unless some special ground be laid^; for debitum ct contractus sunt nnUius 
iociy and bonds and other specialties are Imia mtahilia wherever they 
happen to bes. And it is now holden in the King's Bench**, agreeably 
to the practice of the court of Common Pleas *, that the venue cannot be 
changed, unless Upon a special ground \ in an action upon a promissory 
note, or bill of exchange. And if an action be bond Jide brou^^t on a 
promissory note, the plaintiff may retain the venue, though the action be 
for other causes also ; and the court will not restrain the plaintiff from 
proceeding m the county he has elected, for the other causes ** But the 
venue may still be changed in an action upon a policy of insurance, not 
being by deed or in any other action, the right of which is founded upon 
simple contract And in covenant upon a lease, for diverting water from 
a mill, a view being proper to be had, the venue was changed in one 
case, to 1 he count) where the premises lay ; though most of the pluintiif's 
witncj s(‘& **esitIod in the county where the venue was laid ® : But, from a 
subsequent case it seems, that the granting of a view is not alone a sufK- 
cient reason for changing the venue, in an action of covenant p. 

. The venue may be changed in an action for criminal conversation, on 
the usual affidavit, that the whole cause of acti(m, if any, arose in the 
county to which it is changed ; for the whole cause of action is the trespass 
committed on the plaintiff's wife So, the venue may be changed in an action 
for an assault *■. And the court of Common Picas will change it in a penal 
action, on the usual affidavit, as well as in any other”. In an action on 
the case, for overturning the plaintiff in a stage coach, the venue may be 
clnmgcd into the county where the accident ha])pencd And it is no 
reason against changing the venue, that if changed, the cause is likely to 


* 1 Keb. 65. 1 Sid. 87. Sty. P. R. 631. 

5 Sir, 878. Alldr. 66. II. M. 10 Geo, JI. 
(c). K.B. Gilb. K. 13. 339. Gilb. C. P. 90. 
JBtdcin V. Keut^ K. ”20 Goo, III. K. 1>. 
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*» 2 Chit. Rep. 419, 20. 
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355. 
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^ 5 Taunt. 576. 2 Dowl. 8c Ryl. 164^ but 
see 7 Price, 364. seinb, conirn, 

"" Andr. 66. 2 Str. 1160. Say. Rep, 7. 2 
Duriif. & East, 275. 7 Dumb ^ 205. 

but see 1 IVPClcl. & Y. 212. 

" Say. Rep. 7. 

** 8 East, 268.' but see 2 Chit. Rep. 119, 

P^Chit. Rep. 419, 89. 

; ^ 10 East, 38*. and see 8 Chit. Rep. 41 7. 
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' 8 Chit. Hep* 417. 

* 5 I'aunt. 754'. I Marsh. 320. S. C. but 
'xee 1 Sid. 287. scwt>, contra, * 

* 4 Taunt. 789. 
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life ttiedby persons interested in the question, if thejr ore likely to have 
as strrnig an interest on one side as on the other •- But, in an action for 
Acandalum magnaimn, the courts will never change the venue bcrcause 
a scandal raised of a peer of the realm is not confined to any particular 
county, but reflects on him through the whole kingdom ; and 'be is a per- 
son of so great notoriety, that there is no necessity for obliging hiOi to tr^ 
his cause in the neighbourhood. So, it an action, for a libel, published in 
a newspaper in one county, and circiilated in other counties **, or contained 
in a letter, written by the defendant in one county, and directed into an- 
other the court of King’s Bench will not change the venue ; because the 
defendant cannot make the common affidavit, that the cause of action arose 
in a single county, and not elsewhere : But the court will change the venue 
into a county in which the libel was both written and published ® : And the 
distinction seems to be, between a libel which is dispersed through several 
counties, and a letter which is written in one county and not opened in 
another; on the former, the venue cannot be clianged, on the latter it 
may ^ 

Though the courts in general will not change the venue, when it is laid 
in the proper county, yet they will change it even then, upon a special 
ground « : Tims, in dad^ on bond, where the venue was laid in London, and 
the plaintiff ‘s and defendant’s witnesses lived in Lincolnshire, the court 
of King’s Bench changed it into the latter county \ So, where the cause 
of action arose in another county than that in which the venue is laid by 
the plaintiff, and the justice of the case requires the trial to be had there, 
all the witnesses residing at a great distance from the county wberc the 
venue is laid, the courts, on the application of the defendant, will change 
the venue, on his agreeing to admit a particular fact, which in point of 
form exists in the original county K But in an action by an attorney for 
an escape, it is not a sufficient ground for deviating from the general rule 
not to change the venue in sucli case, that the witnesses on l>oth sides re- 
side in the county to which the venue is wished to be changed K 

AVhen a fiiir and impartial trial cannot be had in the county where the 
venue is laid, the courts, on an afi^idavit of the circumstances, will change 
it, in transiiorif actions (*r, in local actions, will give leave to enter a sug- 


» 6 Taunt. 005. 

^ 1 Lev, 56. 2 Salk. 668. Carth. 400. 
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Bos. & Pul. 581. 8 Taunt. 636. 
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* 2 Str. 874. 3 Bur. 1564. 1 Blac-. Rep. 
486i S.€. but see 1 Barnard. E. B. 283. 
Foley V. Z4ord Peltrborov^h, H. 26 Cco. III. 
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(dP iCSlAITGlNO THE Vmxm, 

gestioJci m ike ndlr ^ikwnient dedire, in order to have the trial in an 
adjdlnmg county * ? And th^ parties by consent in|iyj!i^ange the venue in 
local aetion^ ^ Or have, them tri^ otlt of their proper ^nty, such consent 
being entered’ by sij^^tioir^^on the roll On the other hand, though 
courts will in ^eral change the venue, where it is not laid in the 
]^roper^6ounty, if ah inipartW or satisfactory trial cannot be had there, 
iNkt change it | ^ in an action for words spoken of a justice of 
, the peace, by a candid|ite upon the hustings, at a county election \ And, 
in Order to avoid, delay, the courts will not change the venue, except by 
consent, or upon an afHdavit of merits into the dty of Bristol or JVor- 
wich, where tiOTC are no Lent assizes, in Michaelmas or llilari/ term ^ ; 
nor into IluUy Canierburyy &c. where the justices of nisi prins seldom 
come ® ; nor into the city of Worcester or Gloucester , out of the county at 
large, because the assizes for the city and county at large are holden at the 
same place But the venue may be changed, as a matter of course, into 
the cby Bnstd ‘^y Sco, previous to the summer assizes. 

8o, the venue is not laid in the proper county, the privilege of the 
plaintiff will in some cases prevent the courts from chsuiging it. Thus, in 
an action brought by a serjeant \ barrister *, attorney or other officer of 
the court ”, if the venue be laid in Middlesex, the plaintiff, suing as a pri- 
vileged person, has a right to retain it there, on account of the supposed 
necessity of his attendance on the court : But if the venue be laid in any 
other county, as in London^/ or the plaintiff, though privileged, sue as a 
common person, by original or otherwise p, or en auier dnnl, as executor 
or administrator, or jointly 'with his ^rife or other persons he has no such 
privilege : and the court 'will not suffer him to use his privilege, so as to 
oppress a defendant When a serjeant, barrister, attorney, or other of- 


• 10 Mod, \m. 1 Str, 235. 3 Bur. 1334. 
1 Durnf. & East, 303. 

. ** 1 Wils. 298. Giwes v. jDuraUy H. 38 

Geo. III. K. B. 
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^ Cowp. 510. and see 2 Salk. 670. 4 Bur. 
2447. 

® 1 Chit Rep. U. 

f Cas. Pr. C. P. 129. Barnes, 481. S. C. 
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bond, the venue was elianged from London 
to NorthuTrU^hnd, in Easter terra, on an 
affidavit st^ng that all the defendant’s wit- 
nessi^s lived there, on the terms of with- 
drawing the plea of non est /actum. 

* :i. 1654. $ 9. K. B. It. M. 1654. 
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Burne.>!, 490. 

» Stanley v. Preston, T. 24 Geo. III. K, 
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» 2 Show. 176. 242. 1 IMod. 64. Sty. Rep. 
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2 Salk. 668. Say. Rep. 153. 180. 
Barnes, 479. Pr. Reg. 418. S. C. Barnes, 
487. 493. 2 Blac. Rep. 1065. 2 Marsh. 152. 
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® 2 Salk. 668. 7 Taunt. 146. 2 Marsh, 
426. S. C. 

Cas. Pr. C. P. m- 145. Pr. Reg. 
419, 20. Barnes, 479. 484. S. C. 
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cry CHANGING THE VENUE. 007 

ficer of tlie court, is dffendant, ho has no privilege tvhateyer respecting the 

veuue^ , 

It was formerly dbubted^ whether the venue conld be ehangedy without Into finales, 
consent^ into Wales or the next adjoinhig Finglisk county ® and the ob-* 
jection in the latter case was, that the defendisrnt coilkrnot makje the com^ 
moil affidavit, which is never dispensed with, that die ca^^^se e£/actioti arose 
in that particular county, and not elsewhere^. ; JJut now, Bin<^the.toi^<rt 
is holden to run into WaleSj it has become the common practice to change 
the venue directly from an Eftglisk to a Welch county®: and this is so 
much a matter of coarse, that the rule for changing it is absolute in the 
first inkance, on the usiud affidavit So, the venue has been frequently County palatine, 
changed into the counties palatine ; because the courts can send down the 
record there by mittimus e : and, in one instance, it was changed into the 
next adjoining county K But wliere the venue is changed into a county 
palatine, the courts will require an undertaking from the defendant, not 
to Uvssigii for error the want of an original ^ And, in the Common Pleas, 
it is considered as a matter of favour to change the venue to a county }>ala- 
tine ; and therefore, where it would be attended with inconvenience to the 

is 

lilaiiititf, tliat court will not grant the iiidcilgence K So, they will not 
permit one only of several defendants to change the venue to a county pa- 
latine ; because they have in that case no authority to bind the other de- 
fendants, to the terms of not assigning fur error the want of an original ' : 

And where one of several defendants had suffered judgment by default in 
Middlesex, the court would not, on the application of another defendant, 
change the venue to a county palatine So, where the venue was laid in 
a county palatine, and after a writ of inquiry executed, and final judg- 
ment signed, a writ of error was brought, and error assigned for want of 
an original, the court would not amend the declaration, by changing the 
venue " : And where, in an action by original against defendants, the 
venue was changed into a county palatine, on the application of three of 
them, who appeared separately by one attorney, and undertook not to as- 
sign the want of an original for error, the court of King’s Bcncli required 

® Oartli. 126, 1 Show, 148, 4 Bur. 20S7. Dumf. /fe East, 7;35. but sec Si Str, 807, Cas. 

Sjmrlce v. Siokes, ofie, H. ,24 Geo. III. Pr. C, P. Ul. 129, Pr.Rcg. 428, 9. Barries, 

K. B. 3 Durnf, & East, 673. Barnes, 482. 478, 481, 488. contra. 

Pr. Reg. 419. Cas. Pr. C. P, 184. S. C. 12 Mod. 313. and see Pr. Reg, 428. 

but sec 2 Salk. 688. 1 Str. 610. 2 Str, * 1 Sel. Pr. 2 Ed. 261. Marsden v, IhU^ 

1049. contra* II. 28 Geo. III. C. P. Imp. C. P. 7 Ed. 

^ Say. Rep. 49. Doug. 262, 3. Junes v. 218. 220. J Taunt. 120. 13 Price, 62. S. P. 

Thornast T. 22 Geou III. K. B. cited in Ante^ 105. Append. Chap. XXIV. § 4, 

Doug. 26,3. n. 1 Taunt. 432. 

^ 2 Str, 1258. 1 Wils. 138. S. C. * 6 Taunt. 87. and sec 2 Chit. Rep. 

d 4 Bur. 2452. 417, 18. Atvte, 602. 

® 2 Str. 1270, 1 Wils. 222. 4 Bur. 2450. & Taunt 631, and see 2 Chit Rep. 41 7, 

2 Blac. Rep. 962. 6 East, 365. 18. but iee 4 Maule & Sel. 233. Cas. Pr. 

f 6 East^ S55. FoweU v. WUkim, H. 37 C. P. 133. Pr. Ilcg. 430, S. C. 

Geo. III. K. B. Awm, H. 87 Geo. III. K. "7 Taunt 466. 1 Moore, 186. S. C. and 

B. conU a. see 6 Moore, 667. 

« 2 Ld. Raym. 1418. 1 Wils. 222. 7 
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OF changing the VJBNU^ 

a simUar undertaking from iho^faurth, who had appeared hy a differ^jb at- 
torney \ Where the cause of action arises in Bern^ick, and the venue is 
laid elsewhere^ it is not settled^ whether it can be changed into Northim* 
berland, as being the next adjoining county^: But it seems that the courts^ 
upon a proper suggestion/ will order the cause to be tried there ^ 

In the King's Bench^ the motion for a rule for the defendant to change 
the venue is^ in general a motion of course^ requiring only counsel's signa- 
ture ; and must formerly have been mode within eight days after the de- 
claration delivered which ^vas the time allowed by the rules of the courts 
for pleading ^ : And accordingly it is said that if a declaration l>c de- 
livered so early dn term, that the defendant has eight days in that term, 
he cannot move to change the venue the next term. But it now set- 
tled, that where the defendant has not obtained an order for .time to plead, 
he may move to change the venue, at any time before plea jdeaded e : and 
he is even allowed to change it, after an order for time to plead, though 
upon tlu terms of pleading issuably ^ ; but not after an order for time to 
plead, ivh< xe the Lerms are to plead issuably, and take short notice of trial, 
at the first or other sittings within term, in Londmi or Middlesex; be- 
cause a trial would by that means be lost And the venue cannot in 
general be changed, at the instance of the defendant, after plea pleaded ; 
even though he afterwards have leave to withdraw his plea, and plead it 
de navo, mth a notice of set-off*'. In the Common Pleas, the motion 
is for a rule to shew cause ; and may be made, as in the King's Bcncli, 
at any time before plea pleaded notwithstanding the defendant may have 
previously applied for and obtained further time to plead unless he be 
under terms of taking short notice of trial in London or Middlesex^; or 
for the adjourned sittings after term in London But the motion cannot 
in general be made after the defendant has pleaded in abatement i’, or in 
bar *1 ; though if he plead pending a rule nisi for changing the venue, this 
will not prevent the court from making it absolute**: and being for a rule 
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818. Barnes, 480. R. M. 16 


Geo, II. C. P. Before the making of this 
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P. 120. Banies, 478. 481. 483. 485, 0. Pr, 
Keg. 424, 5, 6. S. C. and see Cas. Pr. C. P. 
159. Pr. Reg. 425. Barnes, 487. S, C. 2 
Bos. & Pul. 320. 

" Barnes, 478. 2 Bos. Pul. 320. 3 Bos. 
& Pul. 12. 

* Barnes, 493. 1 Bing. 166. 7 Moore, 
59B. S. C. 

P 4 Bing. 18. 
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to shcH^ cause^ the moiton cannot regularly be made on the last day of 
tertn, unless the declaration was delivered so late in the term, that the de- 
fendant had not an opportunity of making it sooner^. In the Exchequer, In Exchequer, 
the court will not change the venue in any case where a trial has been 
had ** : And in that court, the defendant cannot change the venue, after 
having obtained an order for time to plead, “ on all the usual terms it 
being considered as one of these terms, that the defendant shall not after- 
wards move to change the venue ® : Therefore, when the order is intended 
to be without prejudice to a change of venue, it should be so expressed in 
the summons And the court will not order the venue to be changed, 
after an order for time to plead, although the defendant proposes to give 
judgment of the term 

In order to change the venue, when not laid in the proper county, the Affidavit, in 
defendant, in all the courts, must make a positive affidavit, that the 
plaintiff* s cause of action (\j an arose in the county A. and not in the 
county of B, (where the venue is laid,) or elsewhere out of ike comity f 
An affidavit was necessary, because the motion to change the venue 
succeeded and was equivsdent to a plea in abatement ^ ; and the form of 
the affidavit, which was settled so long ago as the reign of King Charles 
the second has been ever most religiously adhered to e. Upon tliis af- Rule for, in 
fidavit, the clerk of the rules will draw up a rule for changing the venue 
in the King’s Bench, which* is absolute in the first instance But incou- How drawn up. 
veiiicnce having arisen from the venue having been improperly changed, 

Tidthout adverting to the cause of action, a rule was made in that court, 
that in future, all rules for changing the venue in any action, should be 
drawn up upon reading the declaration &c. : and accordingly, the 
court will not change the venue, unless the affidavit state what the cause 
of action is, or it appear by producing the declaration, that it is of such a 
nature as to enable the defendant to change it Tu the Common Pleas, In C. P, 
the rule for changing the venue is a rule to shew cause ^ ; which is drau^n 
up by the secondaries, on the usual affidavit, that the cause of action 
arose in the county to which it is sought to be changed, and not else- 
where and on inspecting the declaration If the defendant, in either In vacaiioi.. 
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OF CHANOING VENUB. 

court, have occasion to change the venue in vocuhou, he may obtihi a 
judge's order for that purpose, on producing a motion paper, signed by a 
counsel or serjeant^ with the usual affidavit, and a copy of the declaration. 

Yet, as it would be hard to conclude the plaintiff, by the single affida- 
vit of the defendant, he is at liberty to aver, that the cause of action arose 
in the county where the venue is laid, and go to trial thereon at the same 
time that the merits are tried, by undertaking .to give ihaterial evidence, 
arising in that county. This practice is equivalent to joining issue, that 
the cause of action arose in the first county : and if the plaintiff fail in 
proving it, he must be nonsuited at the trial ; which has in this case the 
same effect, as (plashing the writ by a judgment on a plea in abatement, 
viz. quod defendens eat sifie die, and the plaintiff must begin again 

In the King’s Bcncb, when the rule to change the venue is absolute in 
the first instance, the only way by which the plaintiff can bring it back, 
is by 0 sepjp'ate motion; And when the venue has been irregularly 
changed, ns where the affidavit is defective'*, &c. the motion is for a rule 
fiisi, which the. court will make absolute, on an affidavit of service, unless 
good cause be shc^vn to the contrary. But when the venue has been re- 
gularly changcid, the motion is a motion of course, requiring only coiinsers 
signature; and the court will require an undertaking to give material 
evidence in the county in which the venue was originally laid It was 
formerly holden, in the King's Bench, that thC plaintiff must move to dis- 
charge the rule for changing the venue, before replication ^ ; and therefore 
that he came too late after issue was joined, and delivered to the defend- 
ant's agent ®. But now as the plaintiff may alter his venue, by moving 
to amend so, for avoiding circuity, he may move to discharge the rule 
for changing the venue, on undertaking to give material evidence in the 
county where it is laid, at any time before the cause is tried : and it was 
accordingly discharged in one case, after the cause liad been twice taken 
down for trial «. If the venue be changed from A. to /?., on the usual 
affidavit, that the cause of action arose wholly in B-, when in fact a part 
of it arose in another county, it was holden in one case that the venue 
might be brought back to A. as a matter of course. But in a subsequent 
case ' it was determined, that though the venue be changed by the defend- 
ant upon a false affidavit, yet the plaintiff cannot bring it back to the 
county where it was first laid, without the usual undertaking to give ma- 
terhil evidence in that county : and of course, if the venue be laid in a 
county where no part of the cause of action arose, it cannot be brouglit 
back into that county ; nor will the court, in such case, change it into the 


‘ 2 Biac. Rep. 1033. and sec Gilb. C. P. 
Chap. VJI, 1 Wins, Saund, 5 Ed 74. (8). 
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* Cowp. 409. 
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^ 6 East, 433. 2 Smith R. 447. S. C. and 
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ccmnty where the cause of action arose **. So, where the venue had been 
changed by the defendant from London to Staffordshire, on the usyol af- 
fidavit^ that the cause of action arose in the latter county, and not else- 
where, the court of King's Bench would not bring it back to London, on 
an affidavit that the cause of action arose partly in Staffordshire and partly 
in Worcestershire, and that a material witness resided in Ijondon, and on 
the plaintiff's undertaking to give material evidence in one or other of 
those counties ; particularly as no special facts were stated, to shew that 
the defendant's affidavit was not correct And mere hardship and delay In county paln- 
in being obliged to try a cause at Lancaster, when all the plaintiff's wit- 
nesses reside in .Londoji, is no ground for bringing back the venue to the 
latter place, unless the defendant was under terms to take short notice of 
trial in London, and had undertaken not to assign for error the want of 
an original writ 

In the Common Pleas, the rule for changing the venue being only a rule Making abso- 
nisi, the court, on shewing cause, will either malcc it absolute or discharge 
it, according to circumstances On a motion to change the venue from 
1. on don to Wo/ves/er on the usual affidavit, an affidavit stating that the 
action was brought for the seduction of the plaintiff's daughter, and that 
she was so ill it was not expected she would live till the assizes, was 
holdcn, in tliat court, to be an answer to the application ^ And it was 
determined in one case b that an application to change the venue from A. 
to il. in an action for goods sold and delivered, upon an affidavit that lh(i 
cause of action arose at JL and not elsewhere, might be successfully an- 
swered, by an affidavit that the goods were sold at C., without an under- 
taking by the plaintiff, to give material evidence in A, So, where it ap- 
peared that the action was brought on a charter-party of affreightment 
or that the cause of action principtilly arose in Ireland^ or partly in a fo- 
reign country b the court discharged a rule for changing the venue. But 
the circumstance of an action's being brought on a writing, is not a ground 
for rejecting an application to change the venue, unless the declaration dis- 
close the existence of the writing K And in general, where there has Undertaking to 
been no irregularity, tlic court will not try the matter upon affidavits ; but 
if there be a imitive affidavit that the cause of action arose in a different 
county from that where tlu! venue is laid, they will require an undertak- 
ing from the plaintiff to give material evidence in the latter county, if the 
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OF ClKAKOINO tttE VEN«E. ‘ 

whola cause of action is supposed to have arisen there* ; hot if it arose in 
several count ies, the court will retain the yenue, on the plaintiff's un- 
dertaking, in the alternative, to give material evidence in some rf them : 
And when the whole cause of action arises abroad, the court will dis- 
charge the yule for changing the venue, without any undertaking by the 
plaintiff to give material evidence in this country In the Exchequer, 
as in the Common Pleas, the rule to change th^ venue i is a rule to shew 
cause *^1 And it is the practice in the former court, as in the King's 
Bench, not to discharge the rule for changing the venue, without an un- 
dertaking to give material evidence in the county in which it was origin- 
ally laid ; it not being sufficient, as in the Common Pleas, when the 
cause of action is supposed to have Urisen in several counties, to undertake 
to give material evidence in some of them 

Originally it was required, that the plaintiff should give' no evidence at 
the trial, but what arose in the county wherein the venue was retained^: 
and if i.v gave no such evidence, he must have been nonsuited of course. 
But wUciL it was laid down (more liberally,) in Stvaifte^s case that the 
plaintiff might lay his venue in any coimty, wherein part of the cause of 
action arose, he was tlien bound only to give mne evidence, f dare aliquam 
evidentiam.j and not the whole, in the county where the venue was 
laid or, in the Common Pleas, when it arose in several counties, in some 
of them^; which continues to be the rule at this day. The evidence 
however must be material ; and therefore it is not sufficient merely to 
prove, that the witnesses to the contract reside in the county where the 
venue is laid ^ : And the undertaking to give material evidence, does not 
apply to collateral issues, but must be confined to matters stated in the 
declaration ^ In the King's Bench, when the venue has been changed, 
in an action brought by the assignee of a bankrupt, the plaintiff's under- 
taking, upon bringing it back to Middlesex, is satisfied by the production 
of the commission of bankruptcy tested at Westminster And, in an ac- 
tion for an escape, the issuing of the writ, under which the party was 
taken, is deemed material evidence * ; ot the patent, in an action for in- 
fringing it So, where a rule to change the venue from Middlesex to 
Loudon was discharged, on the plaintiff’s undertaking to give material 
evidence in Middlesex, the court held that the undertaking was complied 
wth, by proving a rule of court, obtained by the defendant in Middlesex, 


** 1 H. Blac, 216. ai»d see 1 New Rq>, 
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lot paying money into court ; although that rule was obtained after the 
rule for changing the venue was discharged So, where a rule to change 
the venue from J, to /?. had been discharged, on the plaintiff's under- 
taking to give material evidence in C,, proof of the delivery of the goods 
for which the action was brought, to a carrier in C., to be dejivered to the 
defendant in B,, was holden, in the Common Pleas, to be a sufficient 
compliance with the undertaking^: And, in that court, if the plaintiff 
retain the venue, on the ustial undertaking to give material evidence 
within the county, yet if the plea and issue joined be such as to render 
that evidence irrelevant, the performance of the undertaking is it seems 
dispensed with : Thus, if the local evidence be the trading of a bankrupt, 
or a petitioning creditor's debt within a county, yet, if the defendant do 
not give notice of his intention to dispute the commission, under 6 Geo. 

IV. c. 16, § 90. 80 that the mere production of the commission and pro- 
ceedings under it proves the trading and petitiorung creditor's debt, the 
undertaking it seems need not be further complied with ^ But it is no 
answer to an application, in the latter court, to change the venue from 
Jjondon to Eswt, on the usual affidavit, in an action commenced by the 
assignees of a bankrupt, that the commission was issued, and bankruptcy 
declared in Middlesex, and the assignees chosen in London ** ; For tlumgh 
it was admitted, that if the cause of action arise in two different counties, 
the defendant has no right to change the venue, yet it was said, that the 
cause of action, and the ri^ht to bring the action, are two different things : 

A cause of action may arise in the life-time of a testator ; but the right 
to bring the action by the executors must accrue after his death 
When* the venue is laid in the proper county, but there is a special Motion for 
ground for changing it into another, as where, in an action on a specialty, 
the witnesses reside in a distant county ^ or a fair and impartial trial grouiid. 
cannot be had in that where the venue is laid the defendant should 
m(»ve the court, on an affidavit of the circumstances, for a rule to shew 
cause, why the action should not be laid in the county where the witnesses 
reside, or in the adjoining county to that in which the cause of action 
arose. The affidavit for this purpose should state the nature of the cause Affidavit, in 
of action, and of the defence thereto ^ ; and that all the witnesses reside 
in a distant county, or the grounds ii])on which a fair and impartial trial 
cannot be had in that u here the venue is laid : And the court will not Wlien inad& 
entertain a motion to change the venue, in an action on a specialty, before 
issue joined ; for till then, they cannot know whether the defendant in- • 

tends to set up any defence to the action, or what is the question intended 


* 2 Durnf. 8c East, 275. and see 1 H. 
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If two actions are depending at one time, by the same plaintiff against 
the same defendant, for causes which may be joined, and particularly if 
the defendant be holden to bail in both, the courts will compel the plain- 
tiff to consolidate the actions ; and, on account of the vexation, to pay the 
costs of the application But the court refused to consolidate two ac- 
tions brought on two bonds, although they were precisely similar to each 
other **. And where three actions M^cre successively brought by the same 
plaintiff against the same defendant, Upon three notes of hand, which be- 
camci due at different times, the court of King*s Bench refused to consoli- 
date them So, where three actions were brought for bribery, at an 
elcctioTi f»>r members of parliament, and m each action there were counts 
for forh » iffere.’it penalties, for distinct acts of bribery, that court would 
not consolidate, on account of the difficulty of doing justice between the 
parties, if so many distinct acts of bribery wore to be discussed in one ac- 
tion And the courts will not consolidate actions against different de- 
fendants: Thus, where it was moved that four several declarations in 
trespass, against four different defendants, might be put into one, on an 
affidavit that the trespass, if any^ was committed by all jointly ; the court 
of King's Bench said, they never went so far as the case of different de- 
fendants, but only where the declarations arc between the same parties : 
The plaintiff may have the benefit of the other's evidence, in his action 
against either ; but this would be to ilojirive him of that benefit So, the 
court of King’s Bench will nut consolidate several informations in nature 
of qm warranto, against several persons, for distinct offices; for there 
must be an information against each, to eimble each to disclaim 

In actions u])oii a policy of assurance, against several underwriters, the 
court of King’s Bench, by consent of the plaintiff, will make a rule, on 
the application of the defendants, which is called the Consolidation rule 
’ for staying the proceedings in aU the actions except one, upon the defend- 
ant’s undertaking to be bound by the verdict in that action, and to pay 
the amount of their several subscriptions and costs, in case a verdict shall 
be given therein for the plaintiff. This rule, though attempted before 
without success *, was introduced by Lord Mansjicld into general use, in 
the court of King s Bench, to avoid the expense and delay arising from 
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the trial of a multiplicity of actions upon the same question ^ ; and if the 
plaintiff will not give his consent^ the courts have the power of granting 
imparlances in all the actions but one^ till the plaintiff has an opprirtunity 
of proceeding to trial in that action **. On the other hand^ if the plaintiff 
consent to the rule^ the courts will make the defendants submit to reason- 
able terms ; such as admitting the policy, producing and giving copies of 
books and papers, and undertaking not to file a bill in equity, or bring a 
writ of errors In the Common Pleas, there' is no rule of court, but a 
judge's order is obtained, for consolidating actions 

The court will not allow a consolidation rule to be opened, on the ground Openiug rule, 
that fresh evidence has been discovered, since it was entered into ® : But 
it has been set aside, for the absence of a material witness, on bringing 
money into court And though the defendants undertake to bo bound In wlmt rases 
by a verdict in one action, yet this must be understood to mean such a 
verdict as the courts think ought to stand, as a final determination of the 
matter ; and therefore where the defendant, after a verdict for the plain- 
tiff in one action, obtained a new trial, the court of King^s Bench would 
not make a rule, previous to the new trial, for the other defendants to pay 
the money to the plaintiff, pursuant to their untlertaldngfl^. So, if the 
court think it reasonable to open a consolidation rule, and try a second 
cause, they will extend to the second trial, all such terms imposed on the 
successful party in the first, as are requisite for attaining the justice of the 
case And the consolidation rule relates solely to the verdict : There- 
fore, where several causes are consolidated, if a writ of error be issued in 
the cause tried, and execution taken out for want of bail in error being 
duly put ill, and writs of error be issued in the other caiiscs, and bail duly 
put in thereon, execution in those causes is thereby stayed K So, where 
the defendant having entered into a consolidation rule, the plaintiff ob- 
tained a verdict iii the cause tried, w'hich was afterwards turned into a 
special verdict, to enable the defendant to remove it by writ of error to 
the King’s Bench, wliich was done, and bail put in accordingly ; the court 
of Common Picas stayed execution in the action against the defendant, 
till the determination of the writ of error was known, on his^giving secu- 
rity to be bound by the judgment of the Kings Bench But where 
several underwriters to a policy had entered into a consolidation rule, by 
which they undertook to abide the event of a verdict, and the cause was 
referred by consent before trial, and the arbitrator awarded the aggregate 
sum due to the assured from the underwriters at large; the court of 
Common Pleas would not order it to be referred back to the arbitrator, to 
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insert the amount of the sum due and payaide frm)& each TOlderwriter indi* 
yidually^ without the consent of such underwritei's And, in that court, 
if a verdict be given in favour of the plaintiff, to the satisfaction of tltc 
judge who tried the cause, the plaintiff may proceed to tax his costs on 
the verdict, and get the defendants attorney to attend the prothonotaries, 
who will tax the costs in the other actions ; and if the debt and costs are 
not paid, the coul^t should be moved, on an afhdavit of the facts, for leave 
to enter up judgment and take out exfciition, &c. In actions upon a 
policy of assurance, against^teveral uhderuTiters, where the parties had 
not entered into a consolidation rule, the attorney for the plaintiff made 
out a full brief in one cause, but only a short statement in the rest ; and 
the master, on taxation, having allowed for full briefs in all the causes, 
the court of King's Bench made a rule for him to review his taxation 


Striking out for the sake of avoiding expense, will consolidate unne- 

counts!*”'** cessary actions, so when it appears, on the face of the declaration, that 
some of the counts arc superfluous, they will order them to l)e expunged ; 
and if there be any vexation, will make the plaintiff |Mty the costs of the 
application Thus, where several counts in a dcclamtion are precisely 
the same, or, which more frequently happens, there is only a formal dif- 
ference between them, ajid the same evidence will support each as if the 
plaintiff declare specially and generally, for a matter that may be given in 
evidence upon a general count, the courts will expunge the superfluous 
counts. So, if thi^ declaration contain special counts for work and labour, 
besides the general counts, the special counts may he struck out on mo- 
tion, if they appear to be unnecessary^: and, in the King's Bench, where 
the plaintiff was an attorney, the rule was made absolute with costs 
And, if there be any doubt, the court will refer it to the master, to dctcr- 
mSne whether superfluous counts are introduced vexatiously But where 
there is a material difference between the counts, the courts will not de- 
termine upon aflidavitSj %vhether they are well founded in point of fact ; 
for if not, the phiintiff will be sufliciently punislicd by being deprived of 
costs, on sucli of the counts as are found for the defendant ** : Therefore, 
where the declaration, which ^vas in debt for penalties, on the statute 9 
Ann. c. 14. consisted of 480 counts, for money won at play of different 
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persona^ at different times^ and a rule nm was granted for limiting the de- 
jclaration to ten counts, the court of King’s Bench, on shewing cause, dis^ 
charged the rule with costs So, where the declaration consisted of 286 
eounts, upon as many banker's notes for a guinea each, payable to hearer, 
with the common counts for money lent,^ and money had and received, the 
court refused to strike out the counts upon the notes ; as it might have put 
the plaintiff to unnecessary difficulty in proof at the trial, or made it ne- 
cessary for him to haue a writ of inquiry on a judgment by default ^ But 
in a similar case, the court made a rule by absent, to strike out all the 
counts but one, the defendant undertaking to permit all the other notes to 
be given in evidence, either before the master or a jury, under the count 
upon an account stated And where the counts do ^not appear on the 
face of them to be superfluous, the court of King's Bench will not order 
them to be struck out, merely on the ground that the causes of action 
are not included in the particulars of the plaintiff's demand **. In an 
action on a bill of exchange, the court of Common Pleas refused to 
strike out, as unnecessary, a count for inlercsl ; though, besides counts 
on the bill, the declaration contained the usual money counts®. So, 
where there were counts in a declaration for work and labour as an att6r« 
ncy, and for work and labour generally, that court refused to strike out the 
former counts as unnecessary 

If a declaration contain slanderous or i|Dipertinent matter, the court will 
order it to be expunged « : And where a declaration uiiiiocessarily contains 
indecent language, the courts it seems will order it to be referred for 
scandal and impertinence ; and direct the master or prothonotary to tax 
exemplary costs \ So, if a declaration be unnecessarily long, the court 
will expunge the superfluous matter : as where, in an action of covenafU 
upon an indenture, the plaintiff recites the whole of it, and not merely 
such parts as arc necessary * ; or where, in an action of trover, he sets out 
a long inventory of goods, with frequent and unnecessary repetitions and 
descriptions. So, in an action against forty six defendants, the court of 
Common Picas ordered the word ^Ulcfendants** to be substituted for the 
names of the deferidaiits, in all the places where they occurred, except the 
first In these cases, when the objection is clear, the courts will order 
the superfluous counts or matter to be expunged on motion, in the first in- 
stance ; but otherwise they will refer it to the master or prothonotary 
and decide upon liis report. In general, however, the court of King's 
Bench will not refer a declaration to the master, to strike out superfluous 
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* CovHhn V. Berryt E. 38 Geo. III. K. B. 
^ Lam V. M. 46 Geo. III. K. 13. 3 
Smith R. 113. S. C. 

® 8 Barn. & Aid. 278. 1 Chit. Rep. 709. 
S.C. 

** 1 Chit. Rep. 448, 9, 60. 

« I Bing. 281. 8 Moore, 243. S. C. 

^ 9 Mpore, 368. 2 Bing. 184. S, C. and 


see 9 Moore, 785. 2 Bing. 412. S. C. 

^ 1 Chit Rep. 676. and n. (a). 

^2 Wil8.20. 

i Cowp. 665. 727. and see 2 H. Blac. 123. 
1 Campb. 196. in notis, 
k 1 New Rep. C. P. 289. 

^ 1 Cowp. 787. 1 , Dowl. & Ryh 508. 

2 Blac. Rep. W, 1 Chit. Rep. 450. (a). 


Slanderous, im- 
pertinent, or in'* 
decent, matter. 


Unnecessary 

prolixity. 


Expunging in 
first instance, or 
referring to 
master, or pro- 
thonotary. 
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OP STRIKING fiVT feoUNTS, ;&C. 

counts } bttt .willj on motion, order them to be strudc out, if they nM)ear 
vexations *. And, in the Common Pleas, the motion may be made, after 
the defendant has taken the declaration out of the office, and pleaded to 
the action ^ But an application to striki^nut vunnecessary counts shouM 
r^iarly be made before they aW engrossed on record 

» 1 Chit. Eep. 450. P. Imp. C.P. 7 Ed. 179. 

** JLaw V. IVUliamsofif H. 31 Geo* III* C. , * ^ Bing. 453. 10 Moorei 159* S. C. 
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CHAP. XXV. 


Of BRINGING Money into Court. 


iiig inont*y into 
court. 

In what cases 
allowed. 


The practice of bringing money into court is said to have been first in- Origin of bring 
troduced in the reign of Car, II. at the time when Kelyng was chief jus- 
tice, to avoid the hazard and difficulty of pleading a tender \ And it is 
allowed in cases wliere an action is brought upon contract, for the recovery 
of a debt which is either certain, or capable of being ascertained by mere 
computation, without leaving any sort of discretion to be exercised by the 
jury In these cases, when the dispute is not whether any thing, but 
how much is due to the plaintiff, the defendant may have leave to bring 
into court any sum of money he thinks fit ; and the courts will make a Rule for. 
rule, that unless the plaintiff accept of it, with costs, in discharge of the 
action, it shall be struck out of the declaration, and paid out of court, to 
the plaintiff or his attorney ; and the plaintiff, upon the trial, shall not be 
permitted to give evidence for the sum brought in ^ : which rule should be 
accompanied with the general issue, or other plea, to the residue of the de- 
mand 

Thus, in assumpsit or covenant 6, for the payment of money, the dc- In asmmptiU, or 
fendant may bring money into court ; and in covenant to find diet and 
lodging, or pay ten pounds, the court allowed him to bring in the ten nioney. 
pounds In debt for rent, the defendant may bring money into court in In debt for rent, 
the King’s Bench*, as well as in the Common Pleas and Exchequer*; 
although, in the former court, it was refused, in the time of Lord Hard* 
wkkc ™ ; and in a case previous to that time **, the court said they never 
did it in debt. But there is a distinction between those actions of debt, On record, 
wherein tlie plaintiff cannot recover less than the sum demanded, as on a 
record, ispecialty, or statute giving a sum certain by way of penalty ; and 
those actions wherein the plaintiff may recov’er less, as in debt for rent p. In debt for rent 


1 Ld. llaym. 265. 2 Salk. 697. 2 Str. 
787. Cas. temp, Hardw, 20*3^. 1 Wms. 

Saund. 5 £d. 33. a. (2). but see 11* H. 6 
Jac, I. K. B. 

** Com. Dig. tiU Pleadert C. 10. 

® 2 Bur. 1120. 

Say. Rep. 106, 7. 8 Bur. 1121. 8 Bur. 
1773. Imp. K. B. 10 Ed. 251. R. M. 5 
Geo. in. in Scac. Man. Ex. Append. 217, 
18, and see Append. Chap. XXV. § 1, 2, 3. 
^ Barnes, 339. 360. 


f I Vent. 366. 2 Salk. 596, 7. 
fi 2 Salk. 596, I Wils. 76. 2 Bur. 1120. 
Barnes, 2S4. 2 Blac. Rep. 837. 
b 8 Mod. 305. 

« 2 Salk. 596, 7. 

b Barnes, 280, 882. Pr. Reg. 267. 

1 Bunb. 124. 

® Cas. temp. Ilardw. 173. 

”2Str.800i 

Cro. Jac. 128. 408, 629. 3 Mod. 41. 

^ 5 Mod, 212, 
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aso 

On simple con- 
tract. 


For penalty, on 
game laws. 


In action on< 
policy of assur- 
ance. 

For non-resi- 
dence* 

For general 
damages* 

For dilapida- 
tions. 

Against car- 
riers. 


In case, for na- 
vigation calls. 


For freight, by 
foreigner, to 
abide event of 
cross action. 

After verdict in 
trover, to abide 
event of jjclition 
to chancellor. 


In action by 
executor, otad- 
miuistrator. 


or on simple contract * : In the former^ the defendant cannot bring money 
into court ^ ; though he may move to stay the proceedings^ on payment of 
the whole penalty and costs ^ : but in the latter, the defendant has been 
allows to bring money into coarfe^ ; because^the plaintiff does not recover 
according to his demand, but according to the verdict of the jury. When 
an action, however, is brought for several penalties on the game laws, the 
defendant, we have seen ^ may hav^ leave to pay one penalty into court, 
leaving the plaintiH^ at liberty to proceed for the rest*' And the defendant, 
by act of parliament, may brii^ money into court in debt, covenant, or 
other action on a policy of assurance or in an action for non-residence 
, In an action for general damages, upon a contract or for a tort or 
trespass S as a tender cannot be pleaded, so the defendant is not allowed 
to bring money into court : And it cannot be brought into court, in an 
action for dilapidations K But in an action of assumpsit against a carrier, 
for not delivering goods* the defendant having advertised that lie would 
not be s«'a»w<i*rHbie for any goods beyond the value of twenty pounds, unless 
they entered and paid for accordingly, the court of King's Bench al- 
lowed him to bring the twenty pounds into court : So, money may be* 
brought into court, in an action on the case for navigation calls And 
where, in an action for general damages, the bringing of money into court 
is irregular, if the plaintiff take it out, he thereby waives the irregularity, 
and cannot afterwards have a verdict, unless he recover more than the sum 
brought in In an action for freight by a foreigner, there being a cross 
action against him for unliquidated damages, the court of Common Pleas 
refused to permit the freight to be paid into court, as a fund liable to pay- 
ment of the damages when ascertained But where a separate commis- 
sion had been sued out against A., and a joint commission against him and 
B., and the assignees under the first commission had recovered a verdict in 
trover against C., the court of King's Bench allowed the amount of the 
verdict to be brought into court, to abide tlie event of a petition to the 
Chancellor, to supersede the first commission ^i. 

In an action by an executor or administrator, the plaintiff not being 
liable to costs, the defendant was not formerly allowed to bring money into 


» 1 H. 13kc. 24.9. 

^ 2 Str. 800. 1 Barnard. K* B. 420. S. C. 
BatJiias, 285, 

® Aiitej 641, 

1 Vent. 350. 2 Salk. 596, 7. 2 Ken. 

202 , 

• Jnte, 541. 

f Stat. JO Oeo. IX. c. 37. § 7. 3 Bur. 
1773. 2 Taunt 317. 

* 57 Goo. III. c. 99. § 43. 

1 Vekt 350. 2 Bla^ ® 

& FuL m 3 Bos. & U. 

J S Str. »87. M6. 8 Barnird. K. B. ♦. S. 
C. 7 Burof. & East, 335. 

^ 8 Burnt & Ba»'t, 47* 


Jluilon V. JSoUoitf E. 22 Geo. III. K. 
B* , 1 H. Blac. 209. in noivsi Beardmore v. 
Bmf/ciit II. 30 Geo. III. Excheq. but see 
2 Bos. & Ful. 234. And .as to the VudMity of 
carriers, in consequence of such advertise- 
ments, see 1 H. Blac. 298. ,2 East, 128. 4 
Esp. Rep. 177. 4 East, 371. 6 East, 607. 
5 Barn. & Ores. 322. 10 Moore, ^47. and 
for the mode of declaring thereon, see 2 
East 123. 4 Esp. liep. 177. 6 East 564. 

" 7 Burnf. & Ea<S6. 

” 1 Bumf. & Elast, 710. and see 1 Campb» 
559. n. 

P 3 Taunt. 525. 

1 Bam. & Cres. 267. 2 Bowl. & Ryl 
409. S. C. 
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court * ; but now it is otherwise ^ ; and the effect of the rule \^11 be, not to 
make the plaintiff pay, but only to lose his subsequent costs. And, in ac- 
tions against justices of the peace S officers of the excise*', or customs®, 
commissioners of bankrupt or officers of the army, navy, or marines for 
any thing done in the execution of their offices, in case the defendants 
shall have neglected to tender any, or shall have tendered insufficient 
amends, before the action brought,' they may, by leave of the court, at 
any time before issue joined, pay into court such sum of money as they 
" shall see fit ; whereupon sudi proceedings orders and judgment shall be 
had made and given^ in and by such court, as in other actions where the 
** defendant is allowed to pay money into court 

There is said to be no precedent, where there are several defendants, for 
one to pay money into court *. Where there are aieveral counts or breaches 
in the declaration, and as to some of them the defendant may bring money 
into court, but not as to the others, he may obtain a rule for bringing it in 
specially, upon some of the counts or breaches only. Thus, where an ac- 
tion of covenant ^ was brought upon a lease, for non-payment of rent, and 
not repairings &c. the court of King's Bench made a rule, that upon pay- 
ment of what should appear to be due for rent, the proceedings as to that 
should be stayed ; and as to the other breaches, that the plaintiff might 
proceed as he should think fit. So, in covena?it upon a charter-party 
the defendant was allowed to bring money into court, upon two of the 
breaches only ; viz. for freight and demurrage. But in debt for the penalty 
of a charter-party, the court of Common Pleas discharged the rule for 
bringing money into court : and in another case, they refused to permit 
the defendant to pay money into court on all the counts in the declaration 
except the last, and to demur to that count If a defendant bring money 
into court upon some of the counts, and the plaintiff take it out, the latter 
is only entitled to the costs of those counts**. 

The motion for leave to bring money into court is a motion of course, 
and should regularly be made before plea pleaded p ; but it is frequently 


» 2 Salk. 696. 

2 Str. 796. 

* Stat 24f Geo. II. c. 4i. § And note, 
this seems to have been the first statute^ 
Mrhich allows money to broufjht into court, 
in an action for general damages. 

^ Stat. 23 Geo. III. c. 70. § 83. 

® Stat 24 Geo. IXL sess. 2. c. 47. § 35. 
{repealed by 6 Geo. IV. c. 105.) 28 Geo. 

III. c. 87. § 28. 6 Geo. IV. c. 108. § 96. 
f Stat 6 Geo. IV. c. 16. § 43. 

B Stat 6 Geo. IV, c. 108. §96. 

See also the statutes IS Geo. III. c. 78. 
§ 79. 13 Geo. III. c. 84. § 81. & 3 Geo. 

IV. c. 126. § 144. as to bringing money 
into court, by persons actiogf under the gene- 


ral higitway and turnpike acts. And as to 
bringing it in, 1^ persons acting in pursuance 
of the laws 'relative to larceny, &c. or mali- 
cious injuries to property, see the statutes 7 
& 8 Geo. IV. c. 29. § 75. and c. 30. § 41. 

i2Blac.Rep.1030. 

k 2 Salk. 596. I WUs. 75. Barnes, 284. 
but see 1 Vent. 356. amirai and see Pr. 
Reg. C. P. 256, 2 Blac. Rep. 637. 

» 2 Bur. J 120. 

Barnes, 285. 

" Pr. Reg. 256. 

** 4 Dumf. & East, 579. 2 Taunt 266. 

1 Ld.Raym,396, 1 Wils, 157. Barne:^ 
279. 


Against justices 
of peace. 

Officers of ex- 
cise, or customs. 

Commissioners 
of bankrupt, or 
officers of army, 
&c. 


Not allowed, for 
one of several 
defendants. 

When allowed, 
or not, on seve- 
ral counts, or 
breaches. 


In action on 
charter-party. 


Costs, on taking 
out money. 


Motion for, 
when and how 
made. 




After granting 
near triaL 

To wh<ti|cr mo- 
ne}rpa)d) in 
K.JB- 


Rule for, in 
K, R. 


In C. R 


To whom mo 
ney paid, in 

C. R 


On plea of 
tender. 


Taking mone}( 
out^of cuurtp 


EflTect of, on 
verdict for 
plaiutifti 


Rule commonly 
drawn ujs with 
costs. 


BBtimim mmwr 

m$j^ ^ and in mne coses expressly authorized P, <||3^ipl0a;on phtaining a 
order for that purpose: and if there beiEm no delays the 
eo^irts will give the defendant lefe to withdraw thig general isi^^ in 
order to brihg^oney iuto court, au|,regjfead^p|, on paymejtof costs ; And 
he has even been allowed to bring |k in, the granting of a ne# trial 
In the . King's Bencl^ 4he motion ]gap^ being signed by counsel, the 
money should be paid to the signer # th^ who acts jn this instance 
as dc^ty to the masttt^ ; and wilf j|ive a rec(^ &r the money> on being 
p|id 20tf. for every 100/. and so jjropoi^ion for evety greater^^r lesser 
8um> exceeding 10/. and 2r. fbr ^Wel^^sum under 10/^bcs{desi3«. 4d. for 
the receipt^. The rule for, bringing in the money is drawn in this 
court, by the clerk of the rules in terijo tixne^;,or within a week after, on 
the motion paper and receipt being left with him as instructions ; but 
after a week from the end of the term, there must be a judge's order for 
drawing up the rule# which is granted of course^ without a summons. .. In 
tin Pleas, if the sum be under jfivc pounds, it may be paid in 

on ftide-bar or treasury rule, which is granted^f course by tlie second- 
aries ; but if it amount to that sum or upwards, a serjeant s h^d is ne- 
cessary fdr obtaining the rule : and after a week/rom the cud of the term, 
there must also Be a judge's order for drawing it up. The rule in this 
court being taken to the prothonotaries' office, the clerk there will receive 
the money, and write a receipt in %lie margin, on being paid Irf. in the 
p^und, and l.v.,4</. for the receipt. On a plea of tender , with a prqfert in 
curia i the sum tendered must be paid to the signer of the writs in the 
King's Bcn<ffi, or prothonotaries in the Common Pleas, who will give a 
receipt to it in the margin c^f the pica; and if not paid, the plaintiff may 
consiclcr the plea as a nuUity, and sign judgment If the defei^iit 
bring money into court on a plea of tender, the plaintiff may take it out, 
though he reply that the tender was not made before action brought*': 
Or he 'may reply a subsequent demand and refusal ; and dn a verdict 
for the plaintiff, on issue taken thereon. Lord Mansjield said : The 
mcHiey having been taken out of court, the plaintiff shall recover only 
nominal damages, but othenvise the verdict would have been for the sum 
tendered *.” 

The rule to bring money .j|ito court is commonly drawn up with (^sts, 
to be taxed by the master in the King’^s Bench, or one of the prothono- 
taries in the Common Ple^ ; And, in the King's Bcnch> the court will 
not in general permit the defendant to bring into court the debt and costs 
up to a certain day after the action brought, (thereby excludii^ the costs 

® 1 Duwf. A East, 711, ' ® 2 Str. 1271. Barnes, 28fD. 362. 

Stat, 24 Geo. 11. c, 44. 4. and sec 7 ^ Per Cur, M. 29 Geo. III. K. B. 

Taunt' 33. 2 Marsh. 356* S. C. where, in ® 1 Crotnp. 3 Ed. ,,^42. , ^ 

an action against a inagi8tra|g, the defendant, . ^ H. H. 5 Jac. L K. R 

after tssu^Joined, was allow^ ;«o withdraw « 1 Str. 338. 
the geftentl iasue^ pay xnon^' into court and 1 Bos. & Pul. 332. 

)4ead cte nom, 3 Barn. & Cies. 159. 4 %w]. * v, Mid* Sit after T. 22 Geo. 

3fEyl.mS.aacc«Y?. III. K.B. * 



When not, in 
K.B. 


dravrn up, with 
costs to a cer- 
tain time only, 
in C. P. 


OF BEINO^KO MOKBY COtTHT. 

of the dedatation delivered,) upon the ground Of an offer to pay the debt 
and coats Up to that period, without having made a tender before action^ 
or obdining tJie common rule for stayhig. proceedings on payment of debt 
and costs, up to the time oi the .applbitioii K But where the plaintiff's 
condud^ appeared to have been oppressive, the court of King^s Bench, on 
motion, discharged so much of the for brining money into court, as 
related to the payment' cdsts ofb, where an action was brought for 
two separate sums of one of ^Which the defendant offered tU pay, 

with alPcosts to that time, and; the plaintiff 's attorney having refused ;to 
stay proceedii^ on those terras, thh defbndant paid that sum into court ; 
but the plaintiff afterwards, finding that he co&ld not support the action 
for the other part of his demand, took the money out of court, and dis- 
continued the action the court allowed the defendant his costs, from the 
date of his offer to pay the sum paid into court, and directed that the 
same, should be set off against the pl^pitiff's costs previously incurred^. ' 

So, in the Common Pleas, according to several recent decisions, where In what cases 
the defendant, after action^brought, and before declaration, offers to pay the 
debt and^^osts, and the plaintiff refuses to receive it, the court will per- 
mit the defendant to pay the debt into court, with the costs of the action 
up to the time of his offer only ,* and if the plaintiff take the money out 
of court, he will be compelled to pay the costs of the application, and all 
costs in the action subsequent to the offer ^ : And in like manner, upon 
setting aside a writ of inquiry, the court of Common Picas permitted the 
defendant to pay money to the plaintiff, under a rule of court, with the 
costs of the action up to that time, and ordered that the plaintiff's further 
proceedings' should be at the peril of paying the subsequent costs So, la Exchequer, 
in the Exchequer, the court, in a< proper case, would it seems adopt a 
simflar mode of proceeding^. But where, in an action for work and la- 
bour, the defendants, having offered by letter to pay a certain sum for the 
debt with tile costs up to that time, which was refused by the plkintifl^ 
obtained a rule to shew cause, why the sum offered and the costs should 
not be paid into court, and further proceedings stayed, and why the plain- 
tiff should not pay the costs incurred since the offer, and why, if the 
plaintiff refused to accept it, that sum should not be paid into court, and 
struck out of the declaration ; thopipourt of Common Pleas discharged the 
rule, it appearing that there was nothing oppressive in the plaintiff's con- 
duct^: And in •general, where money is paid into court upon the com- 
mon rule, the latter court will not discharge that part of it which directs 
the payment of costs, unless the defendant hai*e been prevented from 
making a legal tender, by the fraud or vexatious conduct of the plaintiff : 


® 13 East, 56b 
M Bar. 678. , ; 

® 2 Barh. & AW. 776. i Chit. Rep. 471. 
S. C. 

0 2 Taunt. 203. 28S. 4 Taunt. 265. Holt 
Nl Vru 7. n. but see Cas. Pr. C. P. 120. 
Pr. Keg. 268. 3. C. semb, corutra. 


* 1 Taunt 491. but see Cas. Pr. C. F. 86. 
Barnes, 281.285,,, 

' 11 Priccv 64^. but see id, 633*, 

• 6 Taunt 84()^, 1 Marsh. 392. S. C. and 
see 6 Jdoore, 430. 3 Brod. & Bing. 168^8. 
C. 6 Moore, 481. 436. in fuais, 11 Price, 
533. 
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OF BRINGING wmmt mUQ eWBT. 

Therefore, they refused the applicatitupi, where the Rdfendant had fljereJy 
pulled out his pocket book, ior the purpose of making a tender, six weeks 
before action brought, and was prevented by .the plaintiff’s walking away; 
the defendant never having repeated the offer*. copy of thov^rule is 
usually annexed to the plea, or otherwise served on the plaintiff's attorney; 
And bringing money into court can only be proved, by the rule for bring- 
ing it in ^ 

Bringing money into court is in ^neral conddeied as an adknowledg- 
ment of the right of action, to the amount of the sum brought in^ ; which 
the plaintiff therefore, on producing an office copy of the rule, is entitled 
to receive at all events, wliethcr he proceed in the action or not, and 
even though he be nonsuited, or have a verdict against him ^ : And where 
goods have been sold to the defendant by sample, at a stipulated price, he 
cannot, after payment of money into court, in an action of indchiUttm 
assumpsit, insist uj)on any defect the goods ; since, by paying money 
into court, he admits the original contract*^: If a purchaser mean to iii- 
sieii ora such an objection, he ought to return the goods Bringing money 
into court being an acknowledgment on record, the party can never re- 
cover it back again, though it afterwards appear that he paid it wrong- 
fully And the court of Common Pleas will not order money brought 
in by the defendant through a mistake to be restored, unless it appear that 
some fraud or deceit had been practised upbn him But bringing money 
into court is said to be an admission of a legal demand only ^ : • And be- 
yond the amount of the sum brought in, it is no acknowledgment of the 
right of action^: therefore if the plaintiff proceed further, it is at his 
peril. So, in actions of trespass against justices of the peace, &c. for acts 
done by them ex officio, bringing money iiito court seems to be no admis- 
sion of the right of action K And where money has been paid into court, 
short of the plaintiff's demand, and it is taken out of court, evidence is 
admissible it) shew quo animo it was done ; and it is not to Be taken con- 
dfusively as an admission that the rest of the demand was unfounded *. 

It has been doubted, whether the plaintiff can be nonsuited, after bring- 
ing money into court ; but there seems to be little reason for such a doubt. 
When money is brought into court, unless the plaintiff will accept it with 
costs, in discharge of the suit, it is considered as paid before action 
brought, and struck out of the declaration ; and action proceeds for the 
residue of the demand, in like manner as if it had beeff originally com- 
menced for that only And, accordingly, the practice of nonsuiting the 
plaintiff, after money paid into court, appears to be supported by many 


” 2 Marsh. 476. 

* 3 Caippb. 4L 1 Car. & P. 21. n. 

5 Bur. 8640. 8 Dunif. & Bast, 275. 

^2 Salk. 697. 2 Str. 1027. Cas.«em;>. 
806* S. C. Pr. Reg. 260. Caa. Pr. 
ap.36.s.c. 

®2S(aA.JVt.m 108* ^ 

^ 2 Dumf. & Easi, 645. 


K 2 Bos. & Pul. S92. 

^ I Bos. & Pul. 264. 

* 1 Durnf. & East, 464. and see 8 Durnf. 
& East, <657. 4 Burnf. & East, 679« 

^ 18 East, 202, 3. 

^ 6 Esp. Rep. 69. 

™ 8 X>urn& & East, 6 7, 
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nathorities It secms^ therefore, that after payment of money into court, 
there may be a nonsuit, a judgment as in case of a nonsuit, a demurrer 
to evidmice, or a plea puix darrein coniinuatjce : in short, that the cause 
goes on substantially in the same manner, as if the money hud not been 
paid in at all 

When the declaration contains a count on a special contract, bringing 
money into court generally is an admission of the contract, so as to super- 
* sede the necessity of proving it at the trial therefore in such case, if 
the defendant mean to deny the existence of the contract, he should pay 
money into court specmlly, on the other counts of the declaration. 8o, 
where the defendant paid money into court generally, upon a declaration 
containing a count on a policy of assurance, together with the money 
counts, the court of King's Bench held, that this was an admission of the 
contract stated in the special count ; and that it was not competent to the 
defendant to shew that the policy, by' whiclr the risk was originally made 
to cease after the ship had moored twenty four hours in safety, was after- 
wards altered by the broker, without the defendant's knowledge 8o, 
where two ^readies were assigned in one count of a declaration upon a 
contract, and the defendant paid money into court upon one of them, the 
court held that he thereby admitted the whole contract, as set out in that 
count And after payment of money into court by a dtjfendant, in an 
action brought against liim on the 2 &: 3 Edw. VI. c. 13. by a fermer of 
tithes, he cannot object to the plaintiff's title to the titlies ; because he 
has admitted the jdaiutiff's right generally, and has reduced the cause to 
a mere question of the amount of tlic damages^.' A lender also, upon 
which money is paid into court, .admits tlic contract and facts stated in 
the declaration : Therefore, where a count averred, that in consideration 
that the plaintiff would let to the dcfeiidaiil certain tithes, the defendant 
agreed to pay 41/., and that plaintiff did let the said tithes, and permit 
the defendant to take them ; a tender pleaded to aU the counts generally, 
was held to preclude the defendant from shewing a legal inlcrrui)lion to 
his taking the tithes, if any such interruption had subsisted But pay- 
ment of money into court generally, upon a declaration containing a count 
on a policy of assurance, and the money counts, is only an admission of 
the contract ; but does not preclude the defendant from disputing his lia- 
bility beyond such paynic];it, for goods which were not loaded according to 
the terms of the policy And where, in an action on a policy of assur- 


® 2 SjUU. 597. Pr. Reg. 250. Cas. Pr, C. 
P. 36. S. C. Cas. temju Hardw. 206. 2 Str. 
1027. S. C. 4 Duriif. h East, 10. 7 Durnf. 
& East, 372. 2 Esp. Rep. 481. 607. 2 H. 
Blac. 374. and see 1 Campb. 327, 8. ia 
mtis, 3 Bing. 290. 2 Car. & P. 85. S. C. 
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ot imtxdiito msatm 

anccj it appeared that the plaintiff/ hy (Kudbet ^previtms to the 
had induced the defendant to l^liove that the only pmnt to be tried was a 
question of ixaiid, and suffered him to prepare his evidence accordingly ; 
the court of Common Pleas would net allow the plaintiff to object to the 
rea'ij)t of that evidence at the trial, upon the ^ound of the contract 
having 1)ecn admitted by the payment of money into court *. So, in an 
action on a valued policy, the payment of money into court* upon a count 
which states a total loss by capture, is no admission of a total loss; but 
the plaintiff is bound to prove that he has suffered damage from the cap^ 
lure, beyond the amount of the sum paid into court \ So, the payment 
of money into court, on several common counts, one of whkdbi alone is ap- 
plicable to the plaintiff's demand, admits a cause of action oh that count 
only®: And accordingly, where the plaintiff alleges in his declaration> 
multifarious and inconsistent demands, arising out ef the same tran8actioii> 
payment into court of a sum irisulficient to meet all the demands, cannot 
i appiii’d hy the plaintiff to prove such one of them as he may elect at 
£ii« trial Where the declaration stated that the plaintiff had sold to 
the defendant a quantity of oak bark, at the average price of the season, 
to be ascertained before a given day, and then averred that before that day 
the? av(‘nige price was ascertained to be a given sum ; it was holden, that 
the payjpcnt of money into court did not admit the average price to bo as 
stated iii the declaration And in arntnipsil for goods sold and delivered, 
and on the money counts, where the defendant had pleaded the general 
issue, with the statute of limitations, and paid money into court gene*- 
rally ; the court held, that such pajTnent did not take the case out of the 
statute 

Wlien money is brought into court, the plaintiff either accepts it, with 
costs, in discharge of the suit, or proceeds in the action : In the former 
case, he should take an office copy <»f the rule, and procure an appoint- 
ment thereon from the master, or one of the prothoiiotaries, to tax the 
costs, and serve the same on the defendant's attorney; or, in default 
thereof, it will be considered that the plaintiff intends to proceed in the 
action, to recover a larger sum than that paid into court The costs being 
taxed, should be forthwith paid to the plaintiff or his attorney ; and if 
they are not paid, the plaintiff may proceed in the action ; and proof of 
the rule to pay money into court will of itself entitle him to a verdict, 
with nominal damages ^ : Or, in the Common Pleas and Exchequer, the 
plaintiff, after deman^ng the costs, may have an attachment for the non- 
payment of them ; and in these courts, he may proceed in the action. 
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4^1^^ Butr in this King's Bench, the 

pkintiff must proceed in the attion^ if they are not paid, and eaimot have 
AH' attachment *'; for the rule in this court is conditional, and not, as in 
the Coinmon Pleas % obligatory upon the defendant to pay the costs. 

If the plaintiff proceed in the action, the sum brought into court is, by Consequences 
the terms of the rule, to be struck out of the dcclAratioii, and paid out of actfon*fur**”^ 
court, to the plaintiff or his attorney ; and upon the trial of the issue, the greater Mim. 
plaintiff shall not be permitted to give evidence fiir tbe same : In .^uch 
case, if the plaintiff proceed to trial otherwise tlian for the non-payment 
of costs, and do not prove more to lie due to him tliaii the sum brought 
in, the plaintiff, on the rule being, produced®, shall be nonsuited^, or have 
a verdict against him s, and pay costs to the defendant ^ : and even though 
the rule be not produced, the plaintiff it , seems cannot take a verdict for 
the sum brought into court*. But if more appear to be duo to him, he 
shall have a verdict for the overplus, and costs When the plaintiff pro- When plaintiff 
cecds further, without going on to trial, he shall have his costs, to the 
time of bringing money into court ; and tlic defendant be alloux‘d his sub- goi«g to trial, 
sequent costs ^ : And the plaintiff is entitled to costs, up to the time of 
bringing money into court, though he afterwards give notice of trial, wliich 
he neglects to countermand, whereby the defendant is entitled to judg- 
ment as in case of a nonsuit ® ; or though the plaintiff afterwards enter tlie 
record for trial, and withdraw it But the plaintiff is not entitled to After jiul|Tmcnt 
costs, up to the time of bringing money into court, after the defendant has nonLit ^c^ 
obtained judgment as in case of a nonsuit or judgment of mn pros for 
not entering the issue p, or after a juror has been ^vithdrawn by consent % 

In the Exchequer, the plaintiff is entitled to costs, up to the time of In Exeljcquor, 
bringing money into court, although he has made dcfjiult in trying the 
cause, after a peremptory undertaking*^: And he may take the money 
out of court, without an application for that purpose ; and by so doing, all 
further proceedings are stayed 
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In the King*8 Bench, wherci the defen&nt«, ill scnreral action^ 4 
policy of assurance, paid money into cofurt, which the plaintiff took otit, 
without tjixing costs at that time, and afterwards the defendants entered 
into the common consolidation rule, and the plaintiff was nonsuited in the 
action that was tried ; the court held, that the latter was not entitled to 
the casts ill any of the actions, up to the time of paying taoney into court*. 
But in actions on policies, in the Godimon Picas, where there is a con^ 
solidatioii rule, and money paid into court, although the cause tried fol- 
lows the general practice, and the defendant, if he succeed, is entitled to 
tlic whole costs of that cause, yet the plaintiff is entitled to the costs of 
the short causes, up to the time of paying the money into court So, in 
the King’s Bench, where the defendants in several actions on a policy of 
insurance, paid money into court, and (the plaintiffs refusing to consent to 
a consolidation rule) obtained a rule for staying proceedings in the others, 
until after the trial of one, upon the terms of their admitting their sub- 
i\* the policy, the interest of the plaintiffs, &c. and afterwards 
j*: Igment passed for the defendant in the cause tried; the court held, 
that the plaintiffs iv^ere entitled, in the other actions to costs, to the time 
of paying money into court Where the defendant, having paid money 
into court generally, upon a declaration containing a count on a policy of 
assurance, together with the money counts, obtained a rule after verdict, 
to amend the rule for paying money into court, by confining it to the 
money counts, and for a new trial, on payment of costs; the court of 
King’s Bench held, that the plaintiff, on taking the money out of court, was 
entitled to all tlie costs of the action, and not merely to the usual costs on 
a rule for a new trial And, in the Common Pleas, where in an action 
on a policy, with the usual money counts, the defendant paid th<j premiums 
into court, on the count for money had and received, and the plaintiff took 
it out, there being no consolidation rule, the latter was holden to be en- 
titled to his full costs on all the counts, although he had failed on the 
special counts, in another action on the same policy ®. 

In the Common Pleas, if the plaintiff die^ or be nonsuited*?, after 
money is brought into court, the court will not order it t(» be j)aid back to 
the defendant. So, if the defendant die after bringing money into court, it 
shall not be paid back to his executors ^*. But where the bail, upon putting 
off a trial, had paid a sum of money into court, to abide the event of the 
suit, and the suit having afterwards abated by the death of the defendant, 
tlicy were permitted to take the money out of court, although jt was opposed 
both by the plaintiff, and by the administrator of the defendant And 
if the plaintiff have a verdict against him, after money is brought into 


® 1 Durnf. & East, 373. 
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courts the court will order it to be paid out to the defendant, towards 
oatiafsction of his costs ^ It had been a question often agitated in that 
court, whether in cases where there was a rule to pay money into court, 
the production of it by the defendant was to be considered as evidence on 
his part, which gave the plaintiif's counsel a right to reply: If the plain- 
tiff took a verdict for the 'tvhole of his demand, without giving credit for 
the sum jMiid into court, the court would set it aside, Avithout requiring 
evidence of the existence of such a rule : and therefore a rule Avas made, 
that in future this should not be considered as evidence on the part ot the 
defendant, so as to give the plaintiff a right to rej)ly K 

* Cas. Pr, C. P. 54. Pr. lieg. 251. S. C. '•2 Taunt. 267. 1 Car. & P. 21. n. 
Barnes, 280. 


Production of 
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CHAP. XXVI. 


Qf Pleas to tive Jcrisdiction; claiming Conusance; 
and Pleas in Abatement. 


General order 
of pleading. 


Pleas to juris- 
diction. 

In local actions. 


In ejectment. 


The general Order of Pleading is, 

1. To the Jurisdiction of the Court. 

II. To the Person, 

1. Of the Plawflff: 

% Of the Defendant. 

Hi To the Count. 

IV. To the Whit ; and herein, 

1. To the Form; 

2. To the Action of the Writ. 

V. To the Action itself, in bar thereof ^ 

By this order of pleading, each subsequent pica admits the former : as, 
'when the defendant pleads to the person, he admits the jurisdiction of the 
court ; when he pleads to tlic count, he admits the competency of the 
plaintiff, and his own responsibility ; when he pleads to the form of the 
writ, he admits the form of the count ^ ; and in like manner of the rest. 

Pleas to the jurisdiction of the court arc either in local or transitory ac- 
tions. In local actions, it is a good plea to say that the lands arc ancient 
demesne, holden of the king's manor ; or that tlic cause of action arose 
in Wales or lieyond the sea®, or in a county palatine^, cinque port*?, or 
other exempt jurisdiction*'. In ejectment, the tenants in possession can- 
not plead to the jurisdiction, without leave of the court * : And where 
ancient demesne is pleaded, there must be an affidavit, stating that the 
lands are holden of a manoi, which is ancient demesne ; that there is a 
court of ancient demesne, regularly holden ; and that the lessor of the 


« Co. Liu 303. Latch, 178. Gilb. C. P. 
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account of the various kinds of pleas in 
Equity, and their essential difference, see 
J3eam. PL Eq, Chap. 11. 
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"JTiomp. 2. 3 Inst. Cl. 8, 9. 1 Salk. 50. 2 
Ld. Baym. 1418. This pica must l»e pleaded 
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Dunif. & East, 474. 

I Wils, 193. 
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. OF CLAIMINiSf . CONUSANCE. 

plaintiff has a freehold interest *. This plea may be filed de bene me, in 
the King’s Bench, within the time allowed for pleading in abatement \ 

In transitory actions, it is said S the defendant cannot plead to tlic In transitory 
jurisdiction of the court, unless the plaintiff by his declaration shew, that 
the cause of action accrued within a county palatine : and even then, it 
must be averred in the pica, either that the defendant dwells in the county 
palatine, or that he had sufficient goods and chattels there, by which he 
may be attached ; otherwise the plea cannot be allowed, lest a failure of 
justice should ensue ^ ; and the defendant cannot ii^ such case demifr to 
the declaration or move in arrest of judgment ^ 


Of a nature very similar to pleading to the jurisdiction of the court, is t'laiming conu- 
clainiing comtsance s / or praying that the cause may be deterinincd be- 
fore an inferior jurisdiction ; concerning which, it will be proper to con- 
sider, the several sorts of inferior jurisdictions ; in what cases conusance 
may be claimed ; and the time and manner of claiming it. 

There are three sorts of inferior jurisdictions'*. The first is to hold Inferior jiuisthc- 
pleas, which is merely a concurrent jurisdiction ; and can neither be 
claimed nor pleaded. The second is a general conn same of pleas ; which 
being intended for the benefit of the lord, may be claimed by him, though 
it cannot be pleaded by the defendant. The third is a conusance of pleas, 

■with exclusive words ; as where the king grants to a city, that the in- 
liabitants shall be sued within the city, and not chew here : This being 
an exempt jurisdiction, may be either claimed or pleaded *. Hence it is 
a general rule, that whenever the defendant can ])lead to the jurisdiction 
of the court, there the lord of the franchise may claim conusance, but not 
vice versa 

The privilege of claiming conusance is confined to courts of record By wliat v”^****®* 
and Unuil actions”*; except where the defendant is a member of the uni- act ions couu- 
versity of 0.r/brdt or Cambridge " : And it is also confined to such actions 
as were in cs.se at the time of the grant**; and does not extend to those 
created since, by act of 2 >arliament, except where a comuioii law action is 


SJ Hur. 1046. timl see 3 WiU. 61. 

10 East, 523. 

® 4. Inst. 212, 13. 1 Siil. 103. Carth. 109. 
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f Carth. 1 1. Comb. 30. 48. S. C. and see 
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(iilb. C. E. 192, &c. Vin. Abr, tit. Cunu- 
mncp. Com. Dig. tit. Courts, P. 1 Chit. PL 

4 Ed. 301, &c. 1 Stl. Pr. Chap. VII. 
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given ^inst A jieJr«ion‘ by^tt»cAher>tt^tt0e, 

Ndthei' shall this privilege be allbtved/where the fmnehise ctinnot give a 
remedy ^ and there would consequently be a foilitre of justice*^; as in 
replevin qnarc hnpedit % waste> &c. or where the lord is a party, and * 
the plea is to lie holder! before himself f, or the defendant is a stranger, 
who Imtli nothing nothin the franchise « ; or lastly, where the plaintiff is 
a privileged person, as an attorney or ofEcer of the court **. But conn* 
sance may be claimed by a defendant in custody of the marshal^. And, 
in a modern case, it |yas allowed in the King’s Bench, on a claim made 
by the Vice Chancellor of the University of Ojr/ardi during the vacancy of 
the office of Chancellor by death, ^ on behalf of the university K In the 
Exchequer of Pleas, a member of cither university cannot set up his pri- 
vilege, against that of an officer or accountant, or against any person 
suing as a debtor ; this court not being mentioned in their charter of ex- 
emption 

C^onusvnee of Pleas must be claimed after appearance"*, and before im- 
])atkne< ", in the first instance, or on the very first day the party hath in 
court ; even upon the return day of the wit, if the cause of action ap- 
pear therein : if not, then upon the first day given upon the declaration 
As for instance, in irrspans by original, where place is named, or prcecijm 
(/Hod reddaf, w'here land is demanded, conusance must be claimed on the 
return day of the writ ; because, in these cases, the writ states where the 
cause of action arises i*. But in debt or detinue it is otherwise ; for it 
floes not appear, till tlie plaintiff has counted, where the contract or obli- 
gation was made ; and therefore till then, tlie lord need not make his 
clain^; So in replevin ^ the place where the cattle were taken does not 
appear, till the plaintiff has counted, if it be between strangers : but if a 
replevin be sued against the lord of the franchise liiniself, there the lord’s 
claim would come tof» late after the count ; because the law intends that 
ho knew the place of taking, being himself a party, and so, by not de- 
manding his privilege on the writ, he gives the court seisin of the cause : 
for the lord must use no delay 

In a modern case ®, conusance of a plea of ire^spasa, sued against a re- 
sident member of the university of Ctwthridge, for a cause of action ve- 
rified by affidavit to have arisen within the town and suburbs of 


•* 14 Hen. IV. gU. b. 22 Ed. IV. 22. 

^ 2 Vent. 3G8. 

‘ Ibirdr.^507. 

2 Inst. 140. 

Dalis. 12. 

^8 Hen. VI. 18, 10, 20, 21. Hob. 87. 

* 22 A.ss. 8.8. 1 Rol. Abr. 4<)S. 

^ 8 Leon. 1 49. Lit. Rep. 804. Willed, 
23S. Bai1ies,846. Pruc.KejT.9t;, V in, Abr, 
tit. Cmuwncej 590. S. C. Jd, 502. Bendl. 
mantra, ' - 

* Bro- Abr. tit, Conmanccf 50. 1 Salk. 2. 
r ilb. C. P. 195. 


^ 1 l^ast, 54S. and see 12 East, 12. 

* llardr. 188. Ante, HI, 2. 

Conib. 319. 

" 1 Sill 103. 1 Show. 362. 10 Mod. 125. 
Willc's, 233. Barnes, 340. Prac. Keg. 90, 
Viii. Abr. tit. Convmncef 590. S. C. Id, 592. 
1 Barnard. K.B. 00. 2 Wils. 411. Gilb. C. 
P. 196. Ante, 463. 

'' 2 Wils. 413. 

** 5 Bur. 2823. 

10 Mod. 127. 

> a Bur. 2823. 

*^12 East, 12. 
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bridge, met wfasdi the university court has jurisdictioUj was allowed lU 
the King’s Bench; upon the claim of the vice-chancellor, on behalf of 
the chancellor, masters and fellows of the university, entered on the roll 
in due form, setting out their jurisdiction under charters confirmed by act 
of parliament, and averring the cause of action to have arisen within 
such jurisdiction : although it’was objected that the claim was preferred 
too early, on the mere issuing of a writ of latitat against the privileged 
member, to answer in a plea of trespass, before declaration ; by which it 
could not appear where the cause of action arose, nor consequently that it 
arose within the town and suburbs of Cambridge, to which the juris- 
diction of the university court in personal actions is confined ; and that it 
was not sufficient to supply that fact by affidavit : But the court held, 
that it was the usual course to support claims of conusance by affidavits 
verifying the necessary facts, which it was competent to the plaintiif to 
deny in the same mode; and* that the difficulty was not greater before, 
than after declaration ; and the sooner the claim, if well founded, was 
preferred, the better for the plaintitf. In the same case it was objected, 
that if the claim might be preferred upon the latitat before declaration, 
then it ought to be preferred in the Jirst instance, after the return of the 
latitat, namely, upon the day of appearance given by the rule of court, 
that is, ill eight days : but the court held, that the ^first instance after the 
return day of the writ, which is the first step of the plaintifiT entered on 
the record, continued till the declaration filed, which is the next step 
taken by the plaintilF on the record ; within which time the claim was 
made- Another objection was, that it appeared by the roll, on which the 
power of attorney to claim conusance and the claim itself were entered, 
that the claim *was made on the return day of the writ, that is, on the 
fifteenth of November, before the power of attorney to claim it was exe- 
cuted, which bore date on the 27th : But the court took notice that the 
claim was in fact made on the 28th, in the letter missive and significatory 
of the vice-chancellor to them ; although, in making up the roll, it was 
entered by their officer as on the return day of the writ by relation, no 
subscquciit day in court being then given on the record. 

As to the manner of making the claim, it is holdcn, that conusance How claimed, 
may be claimed by the lord of the franchise in person, or by his bailiff or 
attorney If It be claimed by attorney, the warrant of attorney must be 
produced in court, and filed Tlic grant of conusance must also be pro- 
duced or an exemplification of it under the great seal ** ; and if the 
grant was before time of memory, an allowance must be shewn in the 
King’s Bench, or before justices in Eyrc^. Upon a claim made by the 
university of Oxford, or Cambridge there must be likewise, in addition 

" Dro. Abr^ tit. Ctmusance, 60* 12 Mud. * Kuilw. 169, 90. 1 Sid. 103. 1 Salk. 183. 
r,ii. 666. 1 Ld. Iluyra. 427, 8. 175, S. C. Gilb. C. P. 

•> Palm. 456. 1 Sid. 103. I Lev. 89. and 196.’ but see Bro. Abr. tit. C'Mitsance, 5 1 . 
see 12 East, 12. * 10 Mod. 126. 1 Blac. Hep. 454.., 12 

' 12 Mud. 614. 1 Blac. Rep 451. East, 12. 

6 Bur. 2820. 




Pleas in abate* 
metit, to person 
of plaintifi. 


to the gmdt, an ea^plilbatioii of the aftat^jte together* 

^th aimliidavit of the defenisntV reiide&ce ^ ; «ndi where the clahn m 
made by the tiniversity of Cambridge, that the canse of action^ if my, 
arose within the liberty of theoniversity, viz. whhin the town and etibnrbs 
of the town of Cambridge^. The claim itself must be entered upon U' 
roll ^ ; aiid> after stating the several proceedings that have been had in 
the canse^ must set forth the grounds upon which it is made^ with great 
precision It may be demurred to^ or the &cts therein alleged may be 
controverted by pleading If allowed^ a day is given upon the roll, for^ 
the lord of the franchise to hold his court ; and the parties are com- 
manded to be there on that day But the record still remains in the 
court above: and a transcript only is sent down to the court below ^ : so 
that if justice be not done there> as if the defendant be a stranger^ and 
has nothing within the franchise by which he can be ^summoned, or if the 
judge misbehave himself, &c. the plaintiff shall have a re-summons upon 
tlic record in the court above ; and if a re-summons issiie^ upon failure of 
right; in a frandiise, the lord of the franchise shall never after^vards have 
conusance of that plca^. 


Pleas in abatement to the person of tlie plaintiff, are either that lie is 
not in existence, (being only a fictitious person ^ or dead *",) or else that 
being in existence, he is an alien enemy”, attainted of treason or felony®, 
outlawed upon mesne or final process p, under a prcemunire\ excommuni- 
cated or convicted of popish recusancy *. When the cause of action is 
forfeited, as by the plaintiff's being an alien enemy S attainted ”, or out- 
lawed for felony there his disability may be pleaded in abatement or in 
bar, but otherwise it can only be pleaded in abatement. 


* IS Eliz. c. 29. 

^ 1 Barnard. K. B. 4>9. 65. 2 Str. 810. 
2 Wils. 31 1. 1 Bloc. Bep. 451. 5 Bur. 2620. 
12 East, 12. but see 15 East, 634. where an 
aflidavit of the residence of a common ser- 
vant, called Marshal of tl>e University, for 
the execution of local duties tlierein, was dis- 
pensed with. 

• 12 East, 12. 

^ Comb. .S19. 1 Barnard. K. B. 65. 2 Str* 
810. 

• For the form of a claim of conusance by 
the iiniverstty of Ojfordp see Willes, 233. (a). 
2 Wils. 406. and for a similar claim hy the 
university of Canibrvlget sec 12 East, 12. 

' 2 Wils. 409, 10. Comb. 819. 

< 2 id, Raym. 836, 7. 12 Mod. 644. 3 
Salk. 79. S.a 

* ItL ^enk. SI. 

^ 1<L Hardr. 407. but, see Via. Abr. tit. 
C6A usance, 589. 10 127. 


k Jenk. 84. 

^ Ast. Ent. 10. 3 Inst. Cl. 89. 

" Ast. Ent. 8. 3 Inst. Cl. 75, &c. 

“ 1 Lutw. .34. 3 Inst. Cl. 16. 

” Garth. 137, 8. 

^ 1 Lutw. 6. 1529. 3 Inst. Cl. 23, Ac. 1 
East, 634. And as to the plea of tmllanny, in 
courts of Equity, see Beam. PI, Eq, 100, 
&c. j and as to the plea of excammwdcatmi, 
id, 106, &c.; of attainder^ id, 109, Ac.; of 
alien enemy, id, 112, &c.; of infancy of 
plaintiff id, 115, 16 ^ of coverture of plain - 
tifll vl, 116, 17.; and of bankruptcy, or in- 
solvency of plaintifl^ id, 118, &c. 

•> Co. Lit. 129. b. 

^ 1 Lutw. 17. 3 Inst. Cl. 18. 

• 3 Inst. Cl. 20, 1 Str. 520. 

« Co. Lit. 129. b. 6 Durnf. A East, 23. 35. 

“ Bro. V, M. 262. 

* Co. Lit. 128.b. Glib. C. F. 200. 



am 


^Pteas in ftbatem^t to<4jbe pmon of the d^tndmU^ mOs that he is pri« 
vileged^ as an a^orney or officer of the court under the king's pro* 
tecticm ^ ; or an infant ^ when sued ad heir on the obligation of his an^ 
cestor> dre ; in which latter case, the par(d shall deniiur> ^ proceedings be 
stayed, till he come of age. There arc two ways of pleading an attor« 
ney’s privilege, first, with a ph^ert of a writ of privilege, or of an ex- 
emplification of the record of his admission ; upon which the plaintiff 
must reply, ml tiel ntcord, and cannot otherwise deny the defendant's 
being an attorney : secondly, as a mere matter of fact, without s^prqfefi 
and then a certiorari shall be awarded, to certify whether he be an attor- 
ney or not And where an attorney of the King's Bench, in pleading 
his privilege to an action by original^ stated tbo custom of Hie court to 
be, that no attorney ought to bo compelled to answer an original writ, 
unless first forejudged from his office, &c. (which is not the custom of 
this court, but of the Common Pleas,) the court nevertheless held the 
plea to be sufficient ; as they will take notice of the custom, that an attor- 
ney of this court can only be sued by hill, and what is stated as to fore- 
judging may be rejected as surplusage 

Under the head of pleas to the person, may also be included cmerture, 
in the plaintiff «, or defendant ** ; or that the plaintiffs or defendants, suing 
or being sued as husband and wife, arc not married * : or any other plea 
for want of proper parties, as that there is an executor \ administrator 
or other person not named, who ought to be made a co^plaintiff or co- 
defendaiit. We have already seen, that if an action be brought for a tort, 
by one of several joint tenants, or tenants in common ", or against one of 
several partners upon a joint contract ", the defendant must plead in 
abatement, and cannot otherwise take advantage of the objection p. And 
he may plead a secret partnership in abatement, though the plaintiff had 
no means of knowing of the partnership, and could not have proved it, 
had he joined the secret partner in the action It should also be ob- 
served, that if an action be brought against a carrier, in case on the cus- 
tom of the realm, for not safely carrj’ing goods, the defendant may plead 


* 1 Lubi\639. 

2 Bro. Ent. 1 06. 

* Rastal, 360. 362. 379. Bro. Red. 195. 
And as to pleas to the person of the defend’- 
a7it, in courts of Equity, sec Beam. PI. Eq. 
129, &c. 

Lil. Ent. 3. 

* 1 I4.Raym. 336. 7 Mod. 106. 2 Salk. 
545. 6 Mod. 305. 2 Ld. Raym. 1172. 1 
Str. 76. 532. 

^ 9 East, 424. 

* Ast. Ent. 9. S Inst. Q.70. If the plain- 
tiff take husband, offer suing out the writ and 
before declaration, the defendant cannot give 
the coverture in evidence under the general 
issue, but must plead it in abatement.. 6 


Durnf. h East, 265. And as to the plea of 
caoerture of the plaintiff, in courts of Equity, 
see Beam. PI. Eq. 116, 17. 
h 1 Lutw. 23. 3 Inst. Cl. 71. 

* 3 Inst. Cl. 69. 

^ Id. 51. Rastal, 325. a. 

* .3 Inst. Cl. 53. Rastal, 324. 

^ S Inst. Cl. 53. 119. 1 Lutw. 696. and 
sec 1 East, 634. 

" ^nt0t 9. and sec 1 Salk. 32. 290. 2 
Str. 820. 

® ATUCf 6, but see 2 Mod. 279. 3 Mod. 
321. 2' Salk. 440. Show. 29. 101. 3 Lev. 
258. Carth. 58. S. C. Gilb. Evid. 189. 

P 1 Wms. Saund. 5 Ed. 291. 5. (4). ^ 

^ 5 Taunt. 609. 1 Marsh. 246. S. C. 
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Calling for resi- 
dence of. 


To count. 


To writ. 


Form of, for 
matter apparent, 
variance, &c, 

Stetute of addi- 
tions. 


XH AlBArmnm. 

in that his partners ought also tp have, been sued": Or> if an 

action of debt be brought xm the statute 0 4uiu c. 14« to recovear back 
nioney won at play> he may plead in abatement^, that the money was due 
from others not named> as well as from himself ^ tn these cases> the de^ 
fendant^ if required^ must deliver to the plaintiff the places of abode and 
additions of the parties jointly liable ; or in default thereof, the court of 
King’s Bench, we have seen S wiU set aside the plea. But in an action 
on the case against a common carrier, for not safely carrying a passenger, 
the defendant cannot plead in abatement, the non-joinder of a co-pro- 
prictor In a plea in abatement, that anotlier person ought to have been 
sued with the defendant, it is not necessary to lay a venue : And if it be 
pleaded thai such other person is alive, to wit, in Spain, it will be con- 
sidered as pleaded without any venue ®. 

Pleas in abatement to the count can only be pleaded in actions by ore- 
ginal writ ; and are for some uncertainty, repugnancy, or want of form 
not appearing on the face of the writ, or else for some variance therefrom*^. 
1 the if&rii, tliey are either for matter apparent on the face of it, or for 
matter dehors existing at the time of suing out the writ, or arising af- 
terwards To the form of the writ, they are for some apparent uncer- 
tainty, repugnancy, or want of form ^ ; variance ^ from the record, spe- 
cialty, &c. ; misnomer *“ of the plaintiff or defendant ", or of one of se- 
veral plaintiffs or, in actions by original writ, the omission or mistake 
of the defendant's addition ^ that is, of his estate, degree, mystery, or 
place of abode. But the plaintiff may sue the defendant, either by the 
addition of his degree or mystery ; and may name him of the place 
where he lately dwelt ^ : And as a plea of the statute of additions is bad, 
without oyer of the original writ, which by the practice of the court is 
not grantable, it seems that such a plea cannot now be pleaded ; and ac- 
cordingly, in several recent instances, the courts have ordered it to be set 
aside And, in general, it may be remarked, that since the courts have 
refused to allow oyer of the original writ, pleas in abatement thereto, for 
objections apparctU on the fece of it, or variance between the writ and 


’ 6 Durnf. & East, 369. 2 New Hep. C. 
r. 365. but see 5 Durnf. & East, 649. 2 
Chit. liep. 1. 6 Moore, 141. 3 Broil. & 
Bing, 54. S. C. ^nte^ 9. 

** 7 Durnf. & East, 257. 

* AfifCf 684. 

^ 2 Chit. llcp. 1. and see 5 Durnf. 
East, 649. 6 Moore, 141. 3 Brod. & Bing. 
54. 9 Price, 408, S. C. 

* 7 Dufnf. & East, 243. J Wnjs. Saund. 
5 Ed. 8. a. (1). Ante, 426. (6.) 

f 3 Inst CL 62. 

« PI. 277. 8. 

»GUb.aP.51. 

^ Com. Dig. tit Abntmrnt, (11.) 

1 1/ulw. 25. 8 Inst CL 49. 54. 06. 


* 3 Inst CL 43, &c. 

1 Lutw. 10, Ast, Ent 1, 3 Inst CL 
79, &c. and see I Cliit Rep. 512. IS. (a). 
705. in mils. Ante, 447, &c. 

" Append. Chap. XXVI. § 1, Ac. For a 
replication that the defendant was called as 
well by one name as the oUier, see id, § 6. 
and for the evideticc on this issue, see 3 
Maule A Sel. 453. 

° 6 Maulc & Sel. 45. 

P Stat. 1 Hen. V. c. 5. 3 Inst CL 92. 

8 Mod. 51, 2. 1 Str. 566. 2 Sir. 816. 
2 Ld.Raym. 1541. S. C. 

2 Str. 924. 

” 3 Bost & Pul. 395. 7 Ea&t, 383* Ante, 
564. 



OF PLEAS IN abatement. 




the coaiit, have fallen into disuse ; and it k now usuAl to plead in abate* ** 
ment for matters ear/ riimo only, such %^primlege, c&tiertme in the plaintiff 
or defendant at the time of bringing the action, iwfii-‘joifid& of a necessary 
party to the suit, misftmner of the plaintiff or defendant, or another action 
depending for the same cause. 

Pleas in abatement to the action of the writ are, that the action is mis- 
conceived * ; or was prematurely brought, before the cause of it arose ^ ; 
or that there is another action depending for the same cause It is said, 
in one case that the pendency of a prior action for tlie same cause may 
be pleaded in bar to a second action ; but it cannot be pleaded in abate- 
ment. This, however, must be understood with reference to the particu- 
lar case of a popular action, and not as a general rule ap^dicable to all cases. 

The general requisites of a plea in abatement are, that it should be cer- 
tain give the plaintiff a better writ and have an apt and proper be- 
ginning and conclusion : For it is tlie beginning and conclusion that make 
the plea fit. Pleas to the jurisdiction of the court, or in abatement, can- 
not be pleaded after making a fail defence ^ : the former must be pleaded 
in person^ but the latter may be pleaded by attorney \ And they are 
both usually begun, by defending the wrong (or force) and injury ^ wlmi, 
Sfc. which is considered only as making half defence ^ : for the Sfc, im- 
plies only half defence, in cases where such defence is to be made, but 
will be understood as a full defence, if that be necessary *. When the 
defendant pleads to the writ, for matter apparent , he should begin his 
pica by praying judgment of the wit, and conclude it in the same man- 
ner ^ ; but when the plea is for matter dehorSy as joint-tenancy, non-te- 
nure, or the like, there he should conclude it only in this manner A 
plea of misnomer of the defendant is bad, which begins thus : And the 
said Uichardy sued by the name of llobcrt, &c or thus : And he 
against whom the plaintiff hath exhibited his bill, by the name of J. 8. 
&c®. and it must also set out the defendant’s surname In pleading 


For matter 
extrinsic. 


To action of 
writ. 

Pendency of 
prior action for 
sunic cause. 


General requi- 
sites of. 


After full, or 
half defence*. 

In person, or 
by attonn*y. 


Beginning, and 
cuudusion of. 


* 3 Inst Cl. 120, Ac. 

^ 1 Lutw. B. 13. 3 Tnst. Cl. 50. Fort. 334. 
^ 1 Lutw. 33. 3 lust Cl. 111. And as to the 
plea of another suit depending, in courts of 
Equity, sec Beam. IV, 134, Ac. 140, Ac. 
Say. llep. 210. 

Co. Lit. 303. a. Cro. Jac. 82. 3 Lev. 67. 
^ Brownl. 139. Turtle v. Lad^ IVorslc^t 
M. 29 Geo. TIL K. B. 6 Maule A Sel. 88, 
and see Steph. PL 435, 6. 

8 1 Sid. 189. 1 Vent. 136. Comb. 106, 
7. 1 Show. 4. S.C. 1 Ld. Rayni. 593. 1 
Salk. 210. S. C. 12 Mod. 525. 10 Mod. 
112. 192. 210. Wille.s479. 2 Wins.Saund. 
6 Ed. 209. b. c. d. Steph. PL 892, Ac. 6 
Taunt, 587. 2 Marsh. 299. S. C. 

** Steph. PL 436. 

* Gilb. C. P. 187. and see 2 Blac, Rep. 
1094. 2 Wms. Saund. 5 Ed. 209. 5. 1 Chit 


PL 4. Ed. 368, Ac. 

^ Lit § 195. Co. Lit 127. b. llardr.SOS. 

1 Lutw. 7. Wilks, 40. Gilb. C. P. 188. 
WkcaUey v. Cudwersofit M. 16 Geo, 11. C. 
P. Thompson v. Stockdalc^ H. 23 Geo. III. 
K. B. cited in Wilks. 41. (c). 8 Burnf. A 
East, 631. 3 Bos. A Pul. 9. («)- 

» 8 Burnf. A East, 633. 3 Bos. A Pul. 
9, (a). 2 Wms, Saund. 5 Etl. 209. 6. Steph. 
PI. 430, Ac, 

”» Moor, 30. Dalis. 33. S. C. Rc^. PL 
273. 2 Wms. Saund. 5 Ed. 209. (1). 1 Lutw. 
11. 12 Mod. 625. 

” 5 Burnf. A East, 487. 

” 8 Burnf. A East, 515, 5 Taunt 652, 
653. (a), and see 2 Wms. Saund. 5 Ed. 
209. a. 

^ 5 Taunt 652. . , 
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in traverse. 


Not amendable. 


Withdrawing 
demurrer to. 

Must be pleaded 
before general 
imparlance. 




to tKe tfo tiofetidaiiti oducliild {iloo bjr 

jiidgmeilt, if the tmri But ihh 

plea of an attorney^ to an aolion brought agaiiiot him hf hiS in the King’o 
Bench^ ao a> comioon pemon, stating his privilege not to be ccmipelM to 
answer any bill exhibited against him in Custody of the motShalj &0. ahd 
concluding that the court 'o^ould not talie further eognmrnee <f tht adtian 
ajbreeaid iigmnut him, instead of praying judgment of the hUt, and tltSt 
the same nught be quashed^ will not be taken as a pica to the jurie^ction^ 
but only as objecting to the court's taking eogniaance of the action against 
one of its attomiasi in j^at form ; and therefore the court will adjudge 
the bill to be quashed In pleading to the person, the conclusion is> 
whether tht defendant ought td answer, or the fitainiiff to he answered ^ y 
or if excommunioation, or other temporary disability, be pleaded, that the 
plaint may retnairi without day, until, **. In pleading to the writ or 
Gomit; if the action be by original, the plea should conclude, by praying 
jn%ment the writ or count, and that the same may be quashed^ : But 
if the action be by bill, the plea should conclude by praying judgment of 
the hiU only, and not of the declaration ^ or of the writ and declaration 
founded thereon ^ ; nor even, as it seems, of the hill and declaration K A 
mis-statement, in the traverse at the conclusion of a plea of misnomer, of 
the name by which the defendant is called in the declaration or a prayer 
of judgment if the bill, and that the same may be quashed \ is ill on 
special demurrer. It seems to be a rule, that pleas in abatement are not 
amendable ; because they are dilator}^, and do not go to the merits of the 
action^; which rule has been extended to criminal cases™: and the 
plaintiff therefore need never demur specially to such pleas But the 
plaintiff has been allowed to withdraw a demurrer thereto, and reply 
Pleas to the jurisdiction of the court p, and in abatement ought to be 
pleaded before a general imparlance ; and they must be pleaded within 


• Latch, 178. 2 Wms. Saund. 5 Ed. 

£09. e. 

» 12 Ea&t, 544. 

•Latch, 178. Lit § 195, &c. 

^ SLev. 240. 1 Lutw. 19. Slnst CU 16. 
1 Str. 521. 2 Wins. Saund. 5 Ed. 209. e. 

• 5 Mod. 132. 

^ 2 Bo$. & Pul. 124. (c.) 2 Chit Hep. 
6S9. S. C. av'd see 5 Mod. 132, 144. 12 
Mod. 133. S. C. 10 Mod. 192. 210. 2 Wins. 
Saund. 5 Ed. 209. d. Per Cur. E. 25 Geo. 
III.Excheq. 

• 1 Barn. & Aid. 172. 

^ 2 Maule & Sel. 484. and see 2 Chit 
Kep. 532., (a). 

» I CbiU Kep. 706. in mtif, 

^ 3 A Easl^ 186. For the manner 

of concluding a plea in abatement of mis- 
nomer, to an indictmei/. for a luudemeanor, 
see 10 East, 83. 

‘ Cu. Ff. a P.M. iVr Sulhr, J. E. 88. 


Geo. HI. K.B. 

*” 2 Barn. & Ores. 871. 4 Dowl. & Ryl. 
692. S.C. 

” Per Baykif, J. 2 Maule & Set 485. 

" 2 Chit Rep. 6. 

P Dyer, 210. b, in marg. T. Raym. 34. 
1 Keb. 137. S. C. Gilb. K. B. 317. 344. 
Gilb. C. P. 183, 4. 187. 4 Bac. Abr. 28, 9. 
8 Durnf. & East, 474. Steph. PI. 436. but 
see Byer, 210. b. in marg. Doc. Fine. 234. 
Latch, 83. Cro. Car, 9. S^. Hop. 90. 
Willes, 239. Vin, Abr. tit Conu8a7ice, p. 
501. as to the plea of ancient demesne. 

** 2 Keb. 143. 1 Mod. 14. 1 Vent 184. 
1 Lutw. 23. Sty. P. R, 466. Gilb. K. B. 
344. R. E. 5 Aon. (h). R. T. 5 & 6 Geo. 
II. (5), K-B. 1 Str. 523. 2 CWt. Rep. 6. 
(a). 4 Dumf. A 520. 6 Dumf. & 
East, 369. 7 BurnI- & Bast, 447. (4). 
Barnes, 224. 334. drUe, 463. 
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inciusme^^ after the deliv^ry^ mr filing an4 notiae^ of the decla* 
ration ^ ; unless the declaration beddivered or filed after term^ or. m late 
in the. term, that the defendant is not bound to plead to it that term ; in 
both which cases, the defendant in the King's Bench may, within the first 
four days inclusive of the next tenn, plead Jo the jurisdiction of the court, 
or in abatement, as of the preceding term ® : But, in the Common Pleas, 
the defendant cannot plead in abatement, within the first four days of the 
next term, without a special imparlance, which may be granted by the 
prothonutaries If suclx a plea be pleaded after a general imparl^ce, 
the plaintiff, we have seen ^ may either sign jud^ent, or apply to the 
court by motion to set it aside ; or he may demur thereto, or allege the 
imparlance in his replication, by way of estoppel : and if it be not de« 
liveredi or left in the office, in due time, it is not to be received, whether 
a rule to plead be given or not And Sunday y or any other day on which 
the court does not sit, is to be accounted as one of the four days s, unless 
it happen to be the last \ It is a rule in the King's Bench, that pleas in 
abatement cannot be filed, before the plaintifiT has declared ^ and the de- 
fendant has appeared ^ : And if the defendant plead in bar l)efore the bail 
are perfected, his plea may be considered as a nullity, although the bail 
afterwards justify So, where the plaintiff declared de bene esse, and 
the defendant pleaded in abatement before he had put in special bail, and 
the plaintiff, treating his plea as a nullity, signed interlocutory judgment, 
the court held it to be regular But in a country cause, if the de- 
fendant put ill s}>ecial bail in time, he may plead in abatement, though the 
Imil be not perfected till after the four days, if Jtbey be ultimately per- 
fected within the time allowed by the practice of the court ** : And a si- 
milar practice has since obtoiiied in town causes 
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* 1 Piirnf. & East, 277. 5 Durnf. & 
East, 210. 

Ml Mod. 2. 2 Str. 1192. 1 Wils. 23. 
S. C. 2 Str. I2(>rt. SmUh v. Wh^nuillt M, 
26 Geo. III. K. 13. 1 Durnf. & East. 277. 
689. 7 Durnf. & East, 298. 11 East, 41 1. 
and see Gilb. C. P. 52. Pr. Reg. S. Cas. 
Pr. C. P. 23. S, C. Pr. Reg. 286. Cas. Pr. 
C. P. 63. S. C. Forrest, 149. 13 Price, 178. 
M‘Clel. 65. S. C. but see Sty. P. R. 458. 
468. R. E. 5 Ann. (a). K. B. 1 Durnf. & 
East, 278, 9. from wlience it should seem, 
that formerly they were allowed to be pleaded, 
at any time before the rule for pleading had 
expired. 

® 1 Salk. 367. Gilb. K. B. 344, 5. Per 
JOuiler, J. E. 22 Geo. IH. K. B. and see 8 
Bam. & AM. 859. I Chit. Rep. 70*. S. C. 
Steph. jf7. Append, xxviii. Ante, 463. 

* Pr. Reg. 1. Otfc Pr. C. P. 78. Bafnes. 


38*. S. C. Id. 38*. S. P. Ante, 468, 3. 

• Ante, 463, 4. But after a sjtecial imparl- 
ance, the defendant may jilead in abatement, 
though not to the jurisdiction of the court. 
Ante, 463. 

f I Lil. P. R. 3. R. E. 5 Ann. (a). K- B. 
1 Durnf. & East, 278, 9. 7 Durnf. & East, 
298. Cas. Pr. C. P. 23. 64. 79, 

B R. E. 5 Ann. (a). K. B. 5 Durnf. & 
East, 210. 

3 Durnf. & East, 642, 

* 2 Chit. Rep. 7. 

k Id, 8. 2 Dowl. & Ryl. 252. 

^ 4 Durnf. & East, 578. Ante, 465, 6. 

2 DowL & Ryl. 252. Ante, 465, 6. 

" 2 East, 406. and see 1 1 East, 41 1. 

^ HoUand v. Sladen, M. 47 Geo. HI. K. 
B. a East, 411. IS East, 170. and see 
Forrest, 149. 
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Before thd stutate tor the ametidmetit ^ #beix tbe defencknt 

pleaded a foreign plea, he was abliged to verify it by aifidavit ». And 
now, by that statute ^ uo dilatory plea shall be received in any court 
of record, unless the party offering such plea do, by affidavit, prove the 
truth thereof ; or shew soinc probable matter to the court, to induce 
" them to believe that the fact of such dilatory plea is true.” The affida- 
vit required by this statute may be made l>y the defendant himself, or by 
a third person ® : and as tbe statute only requires probable cause, there 
does not seem to be any necessity for an affidavit, when the plea is for 
matter apparent on the face of the proceedings, as want of addition •*, &c. ; 
nor when the truth of the plea will appear to the court upon an inspection 
of their own records, as where an attorney of the King's Bench pleaded 
that he was an attorney of that court, and ought to be sued by bill Yet, 
where the defendant pleaded, after oyer of the original, that it w'as not 
returned, the court of King's Bench set aside the plea, for want of an 
affidavit of tlie truth of it Aid prai/er R, in the Common Pleas, or a jdea 
to a jfcii e facias against heir and tertenants, that there arc other tertoiiants 
not returned is holden to be a dilatory plea within the statute, and must 
be verified by affidavit. 

In the King's Bench, a plea in abatement should be signed by counsel ; 
and filed in the office of the clerk of the papers : and if it be not signed, 
it is irregular, and the plaintiff may sign judgment as for want of a pica 
In the Common Picas, it is signed by a serjeant ; and either delivered to 
the plaintiff's attorney, or filed in the prutlionotarios' office: and, in both 
courts, an affidavit should be annexed to the plea, stating that it is true, 
in substance and matter of fact ^ : And if the plea be not filed in due 
time or there be no affidavit annexed of the truth of it or a defective 
affidavit the plaintiff may consider it as a nullity, and sign judgment ; 
or he may move the court to set it aside But the court will not, upon 
motion, quash a bad pica in abatement p. And the plaintiff* cannot sign 
judgment after a plea in abatement, because the affidavit to verify the plea 
was sworn before the defendant's attorney *1. A defendant putting in a 
plea in abatement in time, with an affidavit in the usual form, that the 
promises contained in the declaration were made, if at all, by others as 


“ 2 Ln. P. n. 29U. Sty. R^p. 435. 1 
Wms. Saund. 5 Ed. 9R. Carth. 402. 5 Mod. 
3S5. S. a 1 Wms. Saund. 5 Ed. 98. (1). 

4 & 5 Ann. c. 16. § 11. 

* Pr. Reg. 6. Barnes, 344. S. C. 

Pr. ll«g. 5. S Bos. & PuL 397. accord. 
and see 2 Wms. Saund, 5 Ed. 210, d. 

* M^Dougall V. Claridfte,M. 48 Geo. Til, 
see 6 Mod. 114. 2 Blac. Rep. loss. 

f 1 Str. 639, 2 Ld. Raym. 1409. S. C, 

2 Bos. & iSL 384. 

* Forrest, 144. 

* 1 Chit. Rep. 209. 

^2 Str, 705, and see Appond, Cliap, 


XXVI. 5 5. 

» 1 Duriif. & East, 277. 689. 5 Diirnf. 
& East, 210. 7 Durnf. & East, 298. Ante, 
566. 

™ Pr. Reg. 4. Forrest, 139. Ante, 665, 
but sec ] Str. 638. 

2 Moore, 213. 

“ 1 Str. 638, 9. 2 Str. 705. 738. Say. 
Rep. 19. 293. 1 Ken. 364. S, C. 3 Bur. 
1617. but see 2 Moore, 213. 

** 2 Bam. & Cres. 618, 4 Dowl. & RyL 
114. S.C. 

3 Maule & Sel. 154, Ante, 666. 
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well ^ which affidfivit was sworn nt Livcrfool on the day of 

filing the declaration in town, before the defendant could ha^e seen was 
holdcoj in the Kijig’s Beiichj not to be a inilliiy, so ufj to entitle the 
plainlilF to tiign interlocutory judgment as fiir want of a plea® : And the 
court of Couimmi Pleas refused to grant a rule, to c][uash an insensible ]d(‘a 
in abatement ; siiyiug, that they would not trjr the goodness of a denuin’cr 
on motion : but tlie plaiatilf might, at his own peril, have signed judg- 
ment^. In the Exchequer, if a pica in abatement be not supported by a 
proper afiidavit of the truth of it, the plaiiitiif may sign judgment im- 
inetliatcly : and a mistake in omitting tin' name of one of the plaintiifs, 
in the title to the aflidavit, renders it insufiicient to support the plea, al- 
tliough it refer expressly to the nc^xt plea, in Avhich the title of the cause 
is right *' : And, in tlint court, if the plaiiitilF has regularly signed judg- 
ment for w^ant of an aliiclavit, the court will not afterw'ards permit the de- 
fendiuit to make one 'h 

When a plea in abatement is regularly put in, liie plaintitF must rejdy 
to it, or demur. If lie rejily, and an issue i// J’acL be thci'eupon joined, 
and found for him, the judgment h perempionf, (jnod rvenperH^ ; but if 
there 1)0 judgment for the pie inti (T, on danunn' to a plea in abatement, or 
replication to sucli plea, the judgment is only inicrloculortj, quod respon^ 
deal uux/cr^' : In the latter case, the defendant lias^iu general four days 
time to plead ; but this is in the discretion of the courts and they will 
sometimes order him to plead iihslantcry or on the morrow. In amimpsH, 
the defendant ])loa(led that the promises were made by him jointly wdtii 
another ; and issue being taken uj)on that fact, tlie jury by their verdict, 
foinul that the defendant promised, wdtboiit stating whether he promised 
alone or jointly with anotlna- ; and the court lield that this verdict was 
bad, because it did not distinctly pronoiiiicc upon the issued After a 
judgment of responded omlrr, it is said, thci'e can be no plea in abate- 
ment ; for if it were allowed, there would be no cud of such pleas ' : lJut 
this must be understood pleas in abatement in I hi: .vavic degree, as 
po])ish recusancy and outluAvry being both to the ])erson ; for the de- 
feiidiiut may plead to the per.sv?i of the plaiiitifi’. and if tJiat be over-ruled, 
he may aftcrw\ir<l.- plead to the Jorin of the writ *. 


® 4 Kasl, ISIS. And s(r 4- Mauk' and Sel. 
339. whore il was said liy Jitufkih J* 
aflidavit to Eii))port a plea in abatement, may 
be made before declaiation, 
b 4. Taunt. (>(SS. 

3 Price, 197. Jnlc, 

Forrest, ll-i. 

Gilb. C. P. 53. 1 Ld. Ilaym. 591. 9 Ld. 
Ilaym. 1099. 1 Sir. 539. 9 WiIn. 307. 1 
East, 519. 9 Bos. h i’id. but 

1 East, 630. 2 Wins. Sainul, 5 Ed. 91 1 . 

(3.) 

^ Id. ibid. 2 Wrns. Sainul. 5 Ed, 21 1. 


(3.) .\ppeud. Chap. XXVI, § 9, 10. But 
see 3 Bam. it Cres. 502. 5 Dowl. ^ llyl, 
499. S. C. by which it appears that tlie jiulg- 
inenl against the defendant, on di'mnrrei t'> 
a plea of irntrefun oequit, to an indictment 
for a misdemeanour, is final. 

Cumb. 19. 

3 Barn, &. Aid. 605. 

* 4 Bae, Abr, 51. Glib, C. P. ItM*. 9 
Wms. Saund. o Ed. 46, li. 19 5lnd. 230. 

Iletl. 126. 

* Cout. Big. tit. yJbafi’fnc/if. I. U <'ltj,'s 
Theol. Dig. lib. X. r. 1 . 



Tn Exchequer. 


Bo]>lying, or de- 
inuning to, 
.ludgnu'nt flir 
plain tifJJ on issue 
in fact, or law . 


Time for ] •hold- 
ing, afterjudg- 
nu'Jit of rmpoH- 
(U‘(U oV'h'if *S»c. 


Second plea in 
ahateitieiit. 


VOL. I. 
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OF PLEAS m ABATEMENT. 


Judgment for 
defendant. 


Writ may abate 

ill part. 


Cost.s on. 


The judgment for the drfendant, on a plea in abatement, whether it be 
on an issue mfact or in /n/r, is f/ml Ike writ or bill he quashed ; or if a 
temporary disability or privilege be pleaded, as excommunication, or the 
king’s protection, infancy, &c. that the plaint remain without day, until, 
A writ in debt may be abated in part, and stand good for the re- 
mainder ^ : And if a pica in abatement contain matter which goes in part 
abtitcment of the writ oidy, but conclude with a prayer that the whole 
writ may be abated, the court may abate so mucli of the writ as the mat- 
ter pleaded applies to **. On an issue in fact, the defendant is entitled to 
costs; but not on an issue in law 


“ Gilb. C. r. 52. Append. Chap. XXVI. 
§ 7, &c. and see 3 Maule & Scl. 453, 4. 

** 1 AVms. Saund. 5 Ed. 285. «. (7.) 2 
Wips. Saund. 5 Ed. 210, &c. 

® 2 Eos. & Pul. 420, 

2 r 1 iiayni. 092. 1 Salk. 194. S. C. 
iurtber, aa tu pleas in tthcUcjnetU, 


their effect, qualities and form, the affidavit 
of the truth of them, the replications, Ac. 
thereto, and judgments thereon, 1 Chit. PL 
4 Ed. 396, &c. ‘And as to pleas in abatement, 
in courts of equity, see Beam. VI, Eq, 58, 
4. 57. 280, &c. 
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CHAP, xxvii. 


Of Pleas hi Bar : anti herein, <f the General Issue, 
and wluit may he gieen in 1 ‘]videnck under it; of 
Special Pleas, and when necessary lo he jdeuded; 

of PLEADING SEVERAL MATTERS, Uud the CoSTS 

thereon; and of the Plea, iind Notice (f Set off, 


Pi 4 KAS ill bur lire ciilciiliited to shew, either that the plaintilf never 
hail any cause of action, or if lie had, tliat it is discharged by some subse- 
quent matter : And tliey arc in dtuiial, or confession and avoidance, of the 
cause of action ; or they conclude the plaintitF by matter of estojijiel 
Pleas in denial arc of the whole, or a part of the declaration ; and in 
avoidance, they arc by matter precedent, which sheivs the plaintiff never 
had a cause of action, and is called an avoidance in hm, or by matter sub- 
sequent, which discharges the cause of action, and is called an avoidance 
in fact 

In actions upon contracts, the defendant may either jilead the gene- 
ral issue, wliich denies that there was any contract between the ])artit*s, in 
point of fact ; as in «,v.v/////p,v?7, von (ounv/psif ^ : in debf on sinqilo contract, 
nil dchcl'^; in covcnanlj or dchi on sjiecially, von twf f’ar{nm^‘; and in 
(lci)l on record, or hcirc facias, vul iicl record^: or if thcTo m us a contract 
in point of fact, he may ]dcad some special matter, whicli sliews that it 
was void in point of Jaw, as by covcrlnrc, or the statutes of gaining or 
nsnn/, or voidaldc, by injanej/, or dnress of imprisonment, tvc. ; or if 
there was a good and valid contract, that it has been perfonned ; or if not, 
that tliere was soim legal twrnsc h»r its non-performance, arising from the 
act of God, or the law, or of the king s emunies, or from tlie act or default 
of the plaintiff, either by releasing the defendant from tin- ])erhirnianco of 
the contract, refusing a tender, or hindering him from ])(Tforming it, or 
by the iion-pcrforrnaiiee of a condition precedent, iS:e. Tliese jileas tend 
to shew' tliat the jilaiiitiff never had any cause of action : or, admitting 
that he had, tlie defomlant may jilead that it w^as discharged by some sub- 
sequent or c(dlateral matter ; as, at common huv, by an accord and salis- 


5 Hen. VII. 1 1*. 1 boon. 77. Suv. 8G. 
*> b Hen. Vll. 1 i. 

Append. Cliup. XXVII. § b 
ItL § 3, 4.. 


Id. § 5. 

f Id. Chap. XXXII. 1. And for tfie 
forms of general issues in diflerent actions, 
see Steph, PL 172, &c. 


Pleas in bar, 
what. 

T11 denial, or 
confessiori and 
avoidance, iS.e, 


In actions upon 
contiai’ls. 

(Jencral issue, 
in assampail, &e. 

Sjieeinl jdeas, in 
:i\e!il.nH'e of 
CUlllMCi, 


]\'iffinnance of 
coiiLrdct. 

I'acuso of per- 
lonnanee. 


In ilisehnrgt’. 


T T 2 
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In action against 
executor, or 
administrator. 


Heir, or devisee. 


OP PLEAS IN BAR, 

faction^, arbitrament^^ release^ former recovery, aaimtial or mwiction, 
foreign attachment S or set off; or that the cau$ie of action was fof cited, 
by the plaintiff’s being an alien enemy attainted^, or oulhuvcd; or, by 
act of parliament, that it tvas assigfud to other persons, under the statutes 
relating to bankrupts^, or insolvent debtors; or he may plead his own 
hanhrnplcy, or discharge under an insaltwnt debtors* act ; or tliat th<* 
debt ought to b(?8ued for in a court (f conscience; or lastly, that the re- 
medy is burred by the statute of limitations 

In an action against an executor or ndmlnisirator, tlic defendant mu); 
plead any matter which the testator or intestate iniglit have pleaded : ami 
in addition thereto, he may deny the character in which lie is sued, hy 
pleading ne unques executor or udmiuisiralor ; or, admitting it, lie 
plead that no assets have come to his hands, or tliat he has fu/ly adwi^ 
nislercd them, and that eltlier generally, or specifilly, with the cxcejitioii 
of assets to a certain amount, which are net sutric’ciit to satisfy the [d.dn- 
ti/f , or may plead a retainer to pay his ovvu d(*hi, of eipuii or sn])c rifn‘ 
o’egrecj or debts of a superior degree due to third persons, on bonds or 
judgments, iS:c So, in an actum aguin;jt an heir or dcrcscc. tlie defeiid- 


^ i 15arn. & Cres. 500. (i Duvvl, & Uyl. 
667. S. C. 

^ jirtfitrajtumt, without performance, is a 
good pica, where the jiarties have mutual re- 
niwUes. 1 Younge h J. 10. 

® 2 Chit. Rep. 488. 

6 Durrif. & Kast, 28. 85. But tlic court 
of King’s Bench would not stay judgment 
and execution, on a sumuiai')' application, be- 
cause the plaintills, after uerdkl, had become 
alien enemies. 9 East, 821. 

‘‘ By alldiftiUr, all tljc personal property, 
and riglits of jiciioii iti rcsjH'ct of piopcrty, 
accruing to the party aliaujU\l, ciliier bcfr.rc 
or after attainder, arc vcKlv;d in iho crown, 
without otlice found; and therefore, attainder 
may be well pleaded in bar to an action ou a 
bill of exchange, indorsed to the plaiutilV after 
Ins attaiuder. 2 Barn. & Aid. 258. 

f 8 Dunif. East, MO. 1 Bos. & l\i\, 
44s. 7 Kaj.u 68. 

® For a full account of tlic pleas, &c. in 
msumphil, in tivninl; .sec Lawrs, on Ploailing, 
Chap. XVI. in ai^mlunee; id. Chap. XVII, 
in ]iefmmn£e, and mw thereof ; ul. Chap. 
XVII b and in dhctiurge, ai common law or 
by statute; id. Chap. XIX. XX. And sec 
the Elements of Pleas i.; Equity, by Mr. 
Ucfuaes^ in wliich there is a <-ltar and learned 
account of the correspondence as fa it 
goes, Ijetwecii picas at law and in equity; 
winch latter pleas aic treated of as applicable 


to the relief and di.scovcry sought by original 
bills, and also lo bills not original, as bills oi' 
revivor, &,c, and to informations filed by the 
Attorney General. From Ihcse Elements it 
appears, that in equity, as well as at law, 
there arc pleas to the jurisdiction, in abate- 
inont, and in bar; and the chief dlfft'renee 
bctw(*en the two courts arises, from pleas in 
denial of the facts wlfuh constitute the cause 
of action, oi ground of complaint, and wimli 
at law arc ri feiretl lo the jury by thv.* gi iieiul 
ih.suc, which denies tbi‘ whole, oi by pleas in 
denial of some particular facts nect'ss.oN to 
maintain tlie aet'ou ; but whiel», in equity, .ire 
the subject of answers. Pleas in equity .ire 
treated of by iMr. ISeunu^s, unilei the fonifold 
division, of pleas to the jurisdiction, to tlie 
person of the plaintifl’ or dtTend.'iiit, to I he 
bill, and in bar; but wliat he considcTS as 
pleas to the billj^ as that Diere is anothei suit 
depending for llie same cause, &e, would at law 
be considered ns pleas in abatement ; and 
pleas in bar, in equity, arc either statutory 
bars, sucli as the stiitule of limitations, or of 
frauds, &e, oi founded on some maLLev pie- 
eedent or subsequent, hliewiug that llu* ('om- 
plainanl ni ver hud any title to llio relief or 
diocovery he seeks, or if he ha*l, tliat it is dis- 
cliargi'd bv a lehase, &o. 

For pleas, Ac. in actions by and against 
rreadors and admiuiUndon^ aee Lawes, un 
Pleading, Chap. XXI. 
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ant, in addition to any matter which might have been pleaded by the an- 
cestor or devisor, may either deny the character in which he is sued ; or, 
admitting it, may plead that he has noifihig hi/ descent or devise, eitheT 
generally (»r specially, vh. that he has notliiiig but a rcvcrsiftti after an es- 
tate for life ; or iliat he has paid debts of an equal or superior degree, to 
tlic amonrit of the assets descended or devised, or that he retains the assets 
to satisfy his own debt, of equal or supcriiw degree, or dll)ts of a superior 
d.egree due to third persons. The //eir, if mi infant, may also pray that r*arol demurrer, 
the pawl may demur, till ho is of full age. 

Til actions for wiionos, the defendant may either deny the charge con- TUms, in actions 

taiued in the declaration, by pleading the general issue ; as in vase, not wrongs. 

■ . . , . , . , , General issue, 

pmllif ot trie premises " ; in detinue, non detinet : in veplcvui, non cepil ” ; 

and in trespass vi rt annis, not guilty of the trespasses** ; or he may plead Spoclul ]>loas, in 

specially, in justification or excuse (»f the injury complained of, as in case 

for a tihet or irords, by sbeu ing the trntli of them, &'C, 

In replevin, the defemlaiit may jilead property, in himself or a tliird rioas m rc- 

person ; and where he g(»e.s for a I’eturn of the cattle or goods, ho either 

•n.i 1 - . 1 . n . . , . . , A vovvn^ or cog- 

avoirs, IT the ilislress was madt? in his own right, or in right of his wife, ,/izan(o. 

or liialces cogni::ancc, if it ivas made by him as bailiff to another; but if .InstifidUinu, 

he do not go for a return, ho may merely justify the talcing. Avowries Avowries, &c. 

ami cognizances are founded on distresses at common law, for rents scr* 

rices oT customs ; or for damage feasant, and that cither by the party in fivmn^e 

prAvwy,S7‘oM, claiming as frecliolder ‘b onnider a demise, or by commoners; 

or for J/nes or amerciaments, or on hi/c lairs, or judgments of the county 

c<mrt, or court baron : or lliey arise out of distresses by act ofpartiament; 

as for double rent, on the statute 1) Geo. 11. e. 19. § 111. oi*, after a frau^ 

dvlcnl removal of goiKls, on the same statute, &c. Pleas in bar to avow- Pleas in bar to. 

ries ami cognizances for I'cnf, ike. either deny the tenancy or that there 

was any rent in anvurb or, if the distress was for di m, age feasant, 

they are under //7/eb or rights of common, or for defect of fences, tkc* 

In trespass to the person, the defemhuil may ])]ead son assault demesne, PJeas in trrs- 
cither ’(encralh/, in defence of Idmsclf or of third ix'rsons, or sjiecialty, 

'.vith an ? v/ molus; nioUiler vaiuus imposnil. In definco of real or personal 

jivop^'i’ty, or lo ]’i'e.scrve the peace, and jnevciit damage; nmlerate, vor^ 

red ion, or andc dde con test. See. In trespass to personal property, in To personal 

taking entile or goods, he may plead that tlu^v are his owm proper! }/, giving 

colour, or trnancij in common with tlie plaintiff; or, as in replevin, that 

they were taken umhu' illstresses, at common law or by act of pa rllamen I ; 

or, in trespass for killing dogs, he may justify as park-keeper, &e. or for 

cutting ropes, that it was necessary, to prevent damage. In /ecA;^iff,v.y to Toroalpro- 

rcal property? the defendant may plead that the locus in quo is his free- ’ 

liold, (liberum tenement urn,) or that of a third person, under whom he 

acted ; or that he has title less than J'rcchold, giving colour, or Is tenant in 

connmm with the plaintiff ; or he may justify under rights of common of 


Apjiond. Chap. XXVII. § (i. 
/(/. Chap. XLV. § 04.. 

^ Id. § OH. 


** Id, § 00. 

Id. § 09. 
* Id. § 07. 
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OF PLEAS il* Bin. 


Picas in dis- 
c’harge. 


General issue, 
when pro])or, 
and what, may 
be given in evi- 
dence under it, 
or nmst be 
ph'adecl spe- 
cially. 

In asmmjh^. 


pasture, estovers, or turbary, &c. or of several or iteejtsksry, free warren, 
5ec. ; rights of nw/, whieh are public or private, aud iriay be dninied, if 
private, by grant or prescription, or of necessity ; or rights of mtry, which 
are of various kinds, and may be classed as follows : first, to enter places 
of public resort, as fairs and markets, inns, taverns, &c. ; secondly, to 
enter private houses, for the ptirpose of speaking with the plaintiff, or his 
lodgers, or of ddfcanding a debt, or to remove goods belonging to the de- 
fendant ; thirdly, by the lord of a manor, to take wreck ; fourthly, by a 
rector or vicar, to fetch away tithes ; fifthly, by an occupier of adjoining 
land, to repair fences ; sixthly, as between landlord and tenant, to view 
waste, cut dtnvn timber, or follow and distrain goods fraudulently re- 
moved, ox to take estovers, emblements, fixtures, or way going crops ; or, 
seventhly, to abate nuisances, or remove obstructions, &c. : Lastly, the de- 
fendant may allege, by way of excuse, that his cattle escaped for defect o)' 
JcnccSs which the plaintiff was bound to repair. The defendant may also 
iusfln in .my sj)ecics of action of trespass , under a licence from the plain- 
tiff or legal process, criminal or civil ; wliicli latter may issue out of su- 
perior or inferior courts, ami is original, mesne or final ; or he may justify 
by authority of law, without process, as an individual, on suspicion of 
feJoiiy, &c. or as an officer, or in his aid ; or on the ground of inevitable 
necessity* 

The pleas which have been mentioned, in actions for wrongs, go to 
prove that the plaintiflF never had any cause of action : or, admitting that 
he had, the defendant may plead, as in actions upon contracts, that it ^vas 
dhcharged, by some subsequent or collateral matter, as by an accord and 
satl\f action, arbitrament, release, former recovery, or distress for the same 
cause, fender of sufficient amends for an involuntary trespass or the sta* 
tule of limitations. 

Tt will next be right to consider when the general issue may bo properly 
pleaded ; and what may be given in evidence under it, or must be pleaded 
spcciall}", in the different actions. 

In assumpsit, the general issue is proper, where there was either no 
contract between the parties, or nut such a contract as the plaintiff has 
declared on : And the defendant may give in evidence under it, that the 
contract u^as void in Jaw, by coverture gaming S usury &c. or voidable 


^ Stat. 21 Jac. I. c. IH. § 5. SG, 

And a teiidtjr of amends may be pleaded, iu 
actions against justices of the peace, by stat. 
St Geo. Tl. c, 44, § 2; again.sl ofiicer.s of 
cir cuslomSf by stat. 23 Geo. III. 
e. 70. § 31, 21- Geo. Ill, sess. 2. c. 47. § 
,35. (repealed by G Geo. IV. c. 103.) 28 
Goo, III. c. 37. § 2G. and 6 Gay. IV. c. 
1(?8. § 05; against any person or pci sons, 
for any tiling done in pursnance of the sta- 
tute 13 Geo. Ill, e. 0!). § 70. fur consoli- 
dating the provisions of the nets relating to 
tlie duties under the management of the coni- 
nissioners for tiie aUaiis of iti 2 CSi or any act 


for granting duties to be asses.sed under the 
regulations of that act; against commission- 
ers of bunbnipt, by stat. G Geo. IV. c. 16. 
§ 11 ; agnirisl oificers of the army, navy, or 
marines, by stat. G Geo. IV. c, 98. § 95; 
ami against ciny person, for any thing done in 
]>ursuo.ncc of the statutes 7 & 8 Geo. IV. c. 
29. and c. 30, § 11. for consolidating the 
laws relative to larceny, &c. or malicious in- 
juries to properly. 

^ 12 Mod. 101. 

" 1 Ld. Raym. 87. 1 Salk. 311. Garth. 
356. 5 Mod. 170, 12 Mod. 97. S.C. 

1 Str. 198. 
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OF PLEAS IN BAB. 

by infancy duress. See. ; or, if good in point of Jaw, that it was per-- 
Jorrned^, or tliat there was some legal excuse for the non-performance of 
it, as a release or discharge before breach, or non-performance by the 
plaiiitilF of a condition precedent, &c. This sort of evidence will shew 
that the plaintiff had no cause of action. But if he had, the defendant 
may give in evidence, under the general issue, that it was discharged^ by 
an accord and satisfaction arbitrament, release fortiign attachment 
or former recovery for the same cause &c. In short, the question in 
assumpsit, upon the general issue, is whether there was a sul)sisting debt, 
or cause of action, at the time of commencing the suit R. But matter of 
defence arising after action brought, cannot be pleaded in bar of the action 
generally ; and therefore cannot be given in evidence under the general 
issue And matters of law ^ in avoidance of the contract, or discharge 
of the action, are usually pleaded ; It is also necessary to plead a tender, 
or the statute of limitations &c. and to plead or give a notice of set oft*. 

Formerly, matters in discharg(i of the action must have been pleaded spe- 
cially ^ : Afterwards, a distinction Avas made between exj>ress and im])lied 
assumpsits : In the former, these matters were still required to l>e pleaded, 
but iu»t in the latter At length, about tlic time of Lord llolt, they 
were universally allowed to be given in evidence, under the general 
issue ". 

The bankruptcy of the plaintiffs, or his discharge under an insolvent act r , BjuiKnjptcy 
may be given in evidence, under the general issue, in assumpsit ; though they 
arc sometimes pleaded s])ecially. But, in an action by the provisional assig- 
nee of a bankrupt, the fact of the bankrupt s estate having been assigned 
by the plaintiff to new assignees, between tlie time of issuing the hdilal 
and delivery of the declaration, was liolden to be no ground of inmsuit, 
upon a pica of 7i07i assimpsil ; but, if it Avere an answer to the action, 
should have been pleaded specially % The defendant cannot give his Of ac-fcmkut. 
bankruptcy in evidence, under the general issue * : But his certificate, al- 


1 Salk. 279. 1 Bos. Sc Pul. 4-81. («). 

] Ltk Ilaym. 2J7. 56ii. 12 Mod. 370. 
S. C. 1 Salk. 394. 

*• I Tjd. Rayra. bCti). 12 Mod. 370. S. C. 
4 Esp. Bop. 181. But a plea of an account 
stated, and balance paid t() the plaiiitiflj or 
balance in favour of the defendant, wliicli the 
plaintiff promisiHi to pay, is not a good pica. 
1 Ken. 2.'j0. 391. 1 Bur. 9. S. C. 

^ Gilb. C. P. 04. Doug. 10(i, 7. 3 Esp. 
Uep. 234. And as to the plea of release^ in 
courts of Equity, sec Beam. FI. Eq. 218, Ac. 
27r>, 0. 

I Salk. 260. 

f 2 Str. 733. 9 Moore, 724. 2 Bing. 377. 
1 Car. & P. 403. S. C. And as to tlic plea 
of former judgment or decree, in courts of 
Equity, see Beam. PI, Kq. 197, Ac. 206, Ac, 
» Doug. lUO, 7. Gilb. C. P. 04, .6. 


4 Barn. A Cres. 390. 6 Dowl, A Ryl. 
476. S. C. 

* Hob. 127. 2 Vent. 295. 

^ i Ld. Rayin. 163. Gilb. C. P. 66. And 
as to the plea of the statute of limitations, in 
courts of Equity, see Bearn. 2*1. Eq. 161, Ac. 
107, Ac. 274, 6. 

J 1 lA Ilaym. 600. 12 Mod. .370. S. C. 
Vil). Abr. tit. Eovietm'^ Z. a. 1 Salk, 
280. Gilb. C. P. 05. 

” 1 Ld. Ilaym. 217. 606. 12 Mod. 370. 
S. C. and see Lawes, on Pleading, 622, 3. 

3 Chit. in. 918. (a.) 

** 3 Campb. 230. And as to the plea of 
bankruptcy, or insolvency, of the plaiiitiHi in 
courts of Equity, sec Beam. IV. Eq. 118, Ac. 

4 Bam. A Aid. 346. 

1 Campb. 363. 



OF PL.EAS IK BAE. 




In gojicral form. 


Specially. 


liepliration to 
general j>lca of. 


I*l('as in cove- 
naiiU 


In on 
simple contract 


lowed after the filing of the plaintiff’s hill, and before plea pleaded, W'lis 
holden to be evidence to support the general plea of bankruptcy, given by 
the statute 5 Geo. H. c. 30. § 7- that before the exhibiting of the 
plaintiff’s bill, the defendant became a bankrupt, and that the cause of 
action accrued before ho became a l>ankrupt \ And a plea, iu the general 
form, was deemed suiliciciit to entitle a banlciupt to the benefit of the 
statute 49 Geo. III. c. 121. § «, which discharges him, after having ob- 
tained his certificate, of all demands at the suit of a surety or person liable 
for his debt, who Las paid the same after the issuing of the commission^ 
in like manner, to all intents and purposes, as if such person had bticn a 
creditor before the bankruptcy Hut where the cerlificatc is allowed 
after plea pleaded, it seems tliat the bankruptcy must be phnxded 
ally, and not in the gcjicral form prescribed by the above statute ‘ . And 
a certificate obtained at Ncnj'oniuHand, under the 40 Gtu). 111. c. 27- § 3* 
docs not, we have seen entitle the defendant to be discharged, on enter- 
ing a couum on appearance, but must be pleaded in bar*^. To a general 
buiikruptcy, a replication that the defendant lia<l beftne been dis- 
charged as a bankrupt, by virtue of tlio statute ii (ieo. il. c. 30 and 
that he had not j)aid 15 a'. in the pound under the second commission is 
bad on special demurrer 

In coocnanl, there is properly speaking no general issue; for tliongh 
the defendant may plead mu csl Jaciim, as in (Uhl on special ty^ yet that 
only puts the deed in issue, and not the broiicli of covenant : and mm 
jrvgU convcMiioucvi is a bad plea **. In this acticai therefore, the defend- 
ant must specially controvert the deed, or shew that he has perfonned 
the covenant, or is legally cjccused from the performance of it ; or, admit- 
ting the breach, that he is dhscharged by matter cx ]mftt ^f(fclo, as a re- 
lease, &c. : And a tender may be pleaded, in corenanl fur the payment of 
money *, 

In debt on simple contract, nit dchel is a goo<l plea, or, in actions by 
executors and administrators, non dctbiet, in all easels where notliiiig was 
duo to the ])Iaintifr, at the time of conimeiiciiig the action : And under 
this plea, the defendant may not only pul the jdaiiitiff upon shewing the 
existence of a legal contract, but he may give in evidence the performance 
of it. He may also give in evidence, under this plea, a release, or other 
matter in discha^g(^ of the action And it has even been holden, that as 
tlic plea is in the prt^sent tense, the statute of limitations may be given in 


“ 0 Ejist, 82. 

'*5 Barn. & Ahh 13. but see 12 East, 
(iOl, Nm/». rotUm, and see s-tat. (5 Geo. IV. 
0. 10. § 52. 

*’ 0 Eafl, 413. 2 Smith R. 659. I M‘CleI. 
ift Y. 850. S. P. but sec 2 II. Blae. 658^ 

^ Aide, 2n. 

^ 3 Moore, 2U. 033. I Brod. & Bing, 
18. 294. S. C. 

^ ^ 7. and see td. § 9. 6 Geo, tV, c. iO. 


s 2 J\laule & Sol. 549. S Campb. 499. 
(«). S. C. 

»» 1 Lev. 183. 3 Lev. 19. 1 Sid. 280. 8 
Durnf. & East, 278. 1 Car. & P. 205. Id. 
(a). 

» 7 I'aunU 1 Moore, 200. S. C. 

Com. Dig. tiU Itofcr, 2 W. 17. 

* 5 Mod. 18. 1 Ld. Kaym. 500. 12 Mod. 
376. S. C. but see Gilb. C. P. 63. Gilb. 
Dchi, 434* 143. numb, contra. 
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evidence under it \ But in debt for rent, on an indcnttitc of lease, if the For rent, on in . 

dclendant plead nil dcbel, he cannot give in endence that the plaintiff 

had nothing in the tenements ; because, if lie had pleaded that specially, 

the plaintift might have replied tlie indenture, cud estopped him ^ : And 

in debt qm tarn, the defendant was not allowed to give in evidence, on rnl 

debelf a former recovery agixirist liim by another person, for the same 

cause In this action also, as in (fsavnipint, a tender and set off must Imj 

specially pleaded. 

The plea of nil {Jcbcl, in debt on simple contract, concludes cither by Plon of nU 
the defendant's putting liiinsclf upon the country, or, by waging his law, eluilit 
and professing liimself ready to defend against the plaintiff and bis suit, in Wager of law. 
such manner as the court shall consider &c. The former is called, in 
the old books of entries, nil dcbel per palnani ; the latter, nit dehvf per 
le^e.iiu The right of the deftnidant to wage Lis law, in an action of debt SOU exists, 
on simple contract, lias fallen into complete disuse, though it still exists in 
point of law And wlicre the defeiidiint, having waged liis hiw^ in the Niunkr of 
King’s llench, and tin' master having assigned a day for liJm to come in 
and perfect it, applied by his counsel to the court, to assign the number 
of compurgators, with xvliom he should come lo ixu-fect it, on the ground 
tliafc tlie iiiiniber being niicertain, it was the duty of the court to say liow 
many were necessary ; the court, iK'ing disinebned to assist the revival of 
this obsolete mode of trial, refused the ap]dication, ami h‘ft tlie defendant 
t(» bring such number as be sbould be advisc'd were sufficient; and ob- 
^serv'cd, that if the plaintiff were not satisfied with the number brought, 
fhe objection would be open to him, and then tlie court would hear both 
.sides The d(’feiuhint ufteru'ards prejiared to bring eleven compurgators, 
but the plaintiff abandoned the action 

When a specialty is but inducement to the action, and matter of fact When f,|>oci;ilty 
the foundation of it, there nil debcl is a good plea; as in debt for rent by 
indenture, for the plaintiff need not set out the indenture So, in dtbl ‘tuiouof action, 
for an escape*, or ou a dcvasiaidi against an executor the judgment is 
but iiiducejncxjt, and the escape and dcrattiavil are the foundation of the 
action. But, by the statute U 9 W. liL c. 27- § 6. no n‘taking on 
ficsh pui-f^uit shall be given in evidence, on the tiiul of any issue, in 
“ any action of escape against the marshal, S^c. unless the same shall be 
“ s]>ecially pleaded ; nor shall any s 2 )ccial jdca be received or ;dlo\vcd, 
unless oath be first made in u’ritiiig by the defendant, and filed in tlie 
proper office, that the prisoner, for whose escape such action is brought. 


^ 1 Lil. llaym. 153. 2 Fast, 336. jkt 
L atvvcHCCt J. 

*> 1 Siillv. 277. 

*= 1 Sli.701,2. 

*' 3 Cliit. 2V. 4. Ed. 954. SiciJi. PL 250. 

1 New Rep. C. P. 207. 

^ 2 Barn. & Cres. 538. 4 Dowl. Ryl. 
3. S. C. 

*’ 3 Chit. Blac. Com, 341. (0.) And see 
ruiiher* .is to wager of law, Hac. Abr. uiuler 


that title. 3 Chit. Bl. Com. S41, &c. Steph. 
2Y. 124, 5. and for entries tlicrcon, sec* Co. 
EiiU 1 10. a. 2 Mod. Ent. 242. Lil. Enl. 
4G7. 

Gill). C. P. 61, 2. Ilardr. 332. 2 lA, 
llaym. 1501, 2, 3. 1 New Rep. C. P. 105. 
109- 1 Wms. Saund. 5 Ed. 8S. (u (3.) 2 
Wms. Saund. 5 Ed. 297, (1.) 

* 2 Salk. 565. 

* 1 Wms. Saund, ;> Rd, 219 CjutI), 2. 
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Denial of par- 
Ucular fact. 


Pleas in debt on 
bond, or pther 
specialty. 


tl>0 M ite tie 

no m o peijtolty oil o^tiiolof of ,i^grWe»t*V ^ o» ajplr 

boads ^ In tio letter ftctioniiow0ver> if tie defendant plead 
and the plaintifT do not demur> hutl take ime thereon^ it lets tie doil^nd- 
ant into any ; defence he may hare oa the nierita *^4 . , 

It sometimes happens^ that instead of pleading the geneml isaue of nil 
to the whole declaration^ the defendant^ for gri^iter certainty, lyill 
select and deny some particular iapt, necessary to maintain the action f as 
the demise, jn ddft ibr rent on a parol lease,, to which he may plead nm 
dimisii^; hut he cannot plead this plea, in deif for rent on an indenture^: 
and it is said, that riens en qrrere is not a good plea, without concluding 
imnt nU debet s. 

In ddft m bond, or other specialty, the general is§ue of nm est fatiutn 
is good» in all cases where the deed was not executed, or varies £rom the 
deohl^athui ^ : And the defendant may give in evidence under it, that the 
deed was delivered as an escrow^, to a third person ; or that it was void 
at common law ab initio \ being obtained by frauds or made by a married 
woman lunatic"^, &c. or that it became void after it was made, and 
before the commencement of the action by erasure, alteration, cancel* 
ling, &c. or that a bail bond was taken t^er the return day of the writ, 
conditioned for the defendant’s appearance on the return day But he 
cannot give in evidence, under the general issue, that the deed was void 
or voidable by infancy p, duress % per minus % &c. or that it was void by 


* As to the form of the affidavit, see 2 
Bhtck Bep. 1009. 

^ 2 lA Raym. l&OO. 2 Sir. 778. 1 Bar- 
narO. K. B. 15. 8 Mod. 106. 823. 382. S. C. 

‘ I<JU FdH. 363. 367. 5 Bur. 2580. And 
the plea of nU in debt on bond, is bad 
on a general demurrer, though perhaps it 
might be aided ailer verdict. 2 Wlls. ID. 
And see further, as to the cases in which 
nii debet is or is not a good plea, Com. Dig. 
tit PkadeTt 2 W. 17. 1 Wms. Saund. 5 
£d. 38. (3.) 3 Wms. SaunA 5 £d. 187. (2.) 
1 ait P4 4, Bd. 424. to 428. 8teph. 
177 , 8 , 

5 fisp. Hep. 

Gilb. im, 436. 

f Id. 436. 

® Id, 440 . cites Bro, Detie, 1 IS. Keliw. 

■ 

^ Qm. Dig. tit PleadeTf 2 W, 18. and see 
6 394. 2 96. S. C .4 Maule 

X. anrith W7.. 

■ m'-' .. 

v:, . M Oow 

rtHM.' a«ii.is3ir 


S. C. where it was ruled, that the defendant 
cannot, under the plea of non est factum to 
a declaration upon a bond, go into evidence 
to shew that the consideration was illegal at 
common law : and see 2 Stark. NU J*rU 36. 
in tioiit, 

* 2 Campb. 272. 

2 Sir. 1 104. but sec 2 Salk. 675. 

® 5 Co. 119. b. Sav. 71. aernb. contra, 

” 4 Maule & Set 338. and see 2 Dumf. 
& East, 569. 

^ The contract of an in&nt seems in ge» 
nerai to be void { though, in the case of a 
bond, &c. his infancy must be pleaded to 
avoid it 5 Co. 119. a. Gilb. 437. 2 
Salk. 675. 1 Ld. Haym. 315, S. C. but see 

1 Salk. 279. wiiere Treby^ Ch. J. said, Umt 
a promise of an inhmt is absolutely void ; 
but a bond takes effect by sealing and de- 
livery, and consequently is a more delibe- 
rate act and therefore is only voidable: and 
see 8 Bur- 1794. 1805. Lawes,on PJeading, 
569. 3 Taimt 307. 8 Maule St Sel 477. 

2 Stark. NU JPW, Sol 6 Moore, 488. 

2 Inst, #2, 3 . 



act sfAftlte iT tisftfy 
casd8'^tli«sM&W,' tibfit'Aefetidttit 'itaMt'iMtM Si,' he mustjdMd 

p&gfn^% ^ ot iftej^ the dayi pi^ifithmHcCi of any mitto in^ ^jpcuse rf per- 
foirman^y as itum danin^M^ to a lK>tid of iiidemitity> #io* award to an 
Oi^bitration bond, to a bail bond, no process to arrost tho defond- 
ant®, 6cc, He must also plead specially, in of tbe action, a 

tender, or set 

In debt on record, tbe general issue of ml tid record is proper, where In debt, on ro- 
thete is either no record at all, or one diderent from that which the |dain« *'*^^**’ 
tiff has declared on But as this plea only goes to the existence of the 
record, the defendant must plead payment, or any matter in discharge of 
tlie action : And if an action of debt be brought here, on a judgment in 
Ireland, the plea of nul tiel record must conclude to the country ®. 

In actions upon the catte, the defendant, upon the general issue of not In case, 
guilty, may not only put the plaintiff upon proof of the whole charge con- 
tained in the declaration, but may offer any matter in excuse or justifica- 
tion of it^; or he may set up a former recovery, release, or satisfaction s : 

For an action upon the case is founded upon the mere justice and conscience 
of the plaintiffs case, and is in the nature of a bill in equity, and in effect 
is so ; and therefore such a former recovery, release, or satisfaction need 
not be pleaded, but may be given in evidence : since, whatever will, in 
equity and conscience, according to the circumstances of tlie case, bar the 
plaintitf^s recovery, may in this action be given in evidence by the de- 
fendant ; because the plaintiff must recover upon the justice and con- 
science of his case, and lipon that only. In trover, it is commonly said. In trover, 
there is no special plea, except a release ; but this is a mistake : for the 
defendant may plead specially any thing else, which, admitting the plain- 
tiff had once a cause of action, goes to discharge it, as the statute of limit- 
ations or a former recovery *, &c. The bankruptcy of the plaintiff, before 
the cause of action accrued, may be given in evidence, in this action, under 
the general issue of not guilty*^: but where the bankruptcy happens 
after the cause of action accrued, it should it seems be pleaded specially. 

In an. action for words, the truth of them cannot be given in evi- In action for 
dence, under the general issue of not guilty*. And it is not com- 
petent for the defendant, under the general issue, to offer in mitigation of 
dam^es, evidence that the specific facts in which the slander consists, 
and for which the action is brought, were communicated to him by a third 


“ 6 Co. 119. a. 

1 Str. 498. 

® Say. Hep. I IC. 

** Glib. Vebt, 444. 8 Mod. 41. 

® 5 East, 473. 2 Smith R. 25. S. C. and 
see I Barn. & Aid. 163. 9 Price, 3. 3 Barn. 
& Cres. 449. 6 Dowl. & %1. 296. S. C. 4 
Bam. '& Cresi 411. 6 Dowl. & Ryl. 471. 
S.C. 

1 8 Mod. 876, 7. S Mod. 166. Coni', ifep. 
873. 1 Wils. 44. ITS. 


s 3 Bur. 1363. 1 Blac. Bep. 88S. S. C. 

1 Lutw. 99. 

1 1 Show. 146. 

k 7 Durnf. it East, 391, And the defend- 
ant in this case having plodded bankruptcy in 
the plaintiff specially, Lord JTenym was of 
opinion, that the plea would have been bad on 
spl^ial deinurirer. Id. 896, Ante, 64i7, 8. 

» Wiiles, 20. 2 Str. 1«00. 1 Bos. & Pul. 
526 .'VBos. & Pul 220. (tt.) 




Libel. 


In detinue. 


In trespass, to 
tlic person. 

To ptn-sonal 
projiierty. 

To real pro- 
perty. 


4 # ' 

inito' t6 liK^ iftat he' *heiii and 

er h6 thay pn)v4>,''«b the g^Dierfd.'k8ite/||n Uiitigiatlieh of 
stttili Iwts and circbintit&nces aK shew a ghinhd S |kiaiddonj dbt 'am^nt^ 
irtg to actual pirtibf 6f tlie ^ilt of the pJaitttjifff* Aid v^Keia wordi^ iito 
girbn iit cvMeSuse, in Order to piive aifllico, ^vMich aite hot stated in tho 
deelaratioxi> the defendant may prove the tnith of sttch iVOids*^* So, iri 
an adtion for a Ubd, the de^mdant may give in evidence, on the ^neral 
issue, in mitigation of datnages, not only that there were mmotira and re* 
ports, of the same tenor ns in the supposed libel, previously current, biit 
that the substance of the libellons matters had been publisbed in a news- 
paper; and he is not required to lay a basis for this cvidenci^ by pro* 
ducing the newspaper at the trial ®. But the ]>laintiff is not permitted, in 
an action for a libel, to go into evidence, on the general issue, to shew tliat 
the allegations in the lil>el are fixlse Neither can he give in evidence snhaC- 

rtec‘k*‘^«^i<>nS by the defendant, where the intention of the publication 
is /Mit equivocal nor can the defendant give in evidence other liliels, pub- 
lished of h!m by the plaintiif, not distinctly relating to the same stihjcct fi^ 

In delirmti the defendant may give in evidence, tuidcr the general issue 
of nm detinet, a gift from the plaintiff; for that proves he detaineth not 
the plaintiff's goods ^ : But lie cannot give in evidence, that the goods 
Were pawned to him for money, which is not paid ; but he must plead it. 

In trespass to the person, the general issue of mt gmlty may be pro- 
perly pleaded, if the defendant committed no assault, battery, or im- 
prisonment, drc. ; in trespass to personal property, if the plaintiff had no 
property in the goods ; and in trespass to real property, if he was not in 
possession of the land, &c. : And liberufn icnemenhm, or other evidence 
of tide or right to the possession/ may be given in evidence under the 
general issued But the defendant cannot justify, under the gcnmul issue, 
cutting the posts and rails of the plaintiff, though erected upon the de- 
fendant’s own land ; there being no question raised as to the property re- 
maining in the plaintiff*'. And regularly, by the common law, matttsr of 
justification or excuse must be specially pleaded*; as, in trespass the 
person, son as)iault deiriesne, or, in trespass to real property, a licence ^ ; 
that the beasts came tliruugh the plaintiff’s hedge, which he ought to have 
repaired ; or in respect of a rent charge, common, or the like® : And the 


^ Holt M, PrL 503. and see SeU 2^ Pri* 
6 ^3^iL leas. 4 Bing. 167. 

*’ 1 Car. & P. 4-75.673. 

® Peake*3 Evid. 5 Ed. 80S. and 2 
CanujpUa&l. t M^ula & M 884^ HoUiVk 

iVi ^06» 7. I Car. & X?. 11 Price, 

' 

^ M. 457. ^ iKte 8 Str. 0 

^ 1 405, .%C. 


^ 3 Barn. & Ores. 1 18* 4 Bowl. & HyL 
670. S. a By. & Mo. 488. 

*> Co. Lit 888. 

i Andr! 108. Willes, 888. 7 Bumf. & 
East, 854. 8 Bumf. St Bast 

^ 8 Ea&t 404i 

I Co. Lit 888, a. 8 Hoi Abr. 688. 18 
Mod, 180. 

*“ 174, 8 Bumf. & East, 166. 7 

Taunt. 156. tmt see 81 Hon; VII. S8i a. 
omm, 

" Co. Lit 883, ' 



4efexi^l^, pliesid apcddlly a or o^^ pe^ttor in dkcMrg^j^ 

tte ^loUcHci*. But in a<^w agoin^i# jnstlcea, $pcu an4 i,u various other Agvnst justices, 

cfise^, the defim^anti by act of parliament ^ is allow^ to ploo^l the general 

issue, and give the spojpial miiitter in evidence ^ In on action of trci^^pass For false impri* 

jmd &lse imprisonmOnt, va constable moy justify iin4er the issue, 

though he acted without a warranty provided thex;e moi o reasonable 

charge of felony made; although be afterwards disclmrge the prisoner^ 

without taking him before a magistrate, and although it should turn out 

in fact, that no felony was committed <*. But a private individual, ‘who 

makes the charge, and puts the constable in motion, cannot justify under 

the general issue: he must plead the special circumstances by way of 

justifeation, in order that it may be seen whether his. suspicions were 

reasonable 

, When the defence consists of ni'<i^ter of fact, and the general issue may, picas amount- 
it ought to he pleaded ; it l>cing in such case a good cause of demurrer, general 
that the plea amounts to llie general issue K But it is obscn^able, that 
111 many cases, where the defence consists of matter of law, the defendant ' 
may citlier plead it specially, or give it in evidcmcc under the general 
issue ; as in ass^umpsU, infancy, accord and satisfaction, or a release, 
may be cither pleaded, or given in evidence upon noti assumpsit; and in 
debt on bond, made by a married woman, the defendant may either plead 
coverture, or give it in evidence upon mn est faclmr^ In these cases, Implied colour, 
from the nature of the defence, the plaintiff has an imqdlcd cokmr of ac- 
tion ; bad indeed in point of law, if the facts pleaded be true, but which 
is properly referi'cd to the decision of the court. And where, from the Express colour, 
nature of the defence, the plaintiff would have no implied colour of action, 
the defendant in some cases is allowed to give him an express colotir 
Thus, in the common and almost only case where express colour is now 
given, if in an action of trespass qmre claustm fregit, tins defendant 
plead a possessory title under a demise from a third person, (for if he 
daiui under the plaintiff, there is an implied colour,) this, without more, 
would amount to the general issue ; for it goes to deny that the trespass 
was committed in ihe plain tiff* s close: but if the defendant, after stating 
his own title, supposes (as is usual,) that the plaintiff entered upon him, 

»SBur. 1338. 'Co. Lit.SS3. 

** See particulurly the statutes 43 Eliz. c. ** Doug. 359. 0 Durnf. & East, 313* 3 
2. § 19. 1 Jac. I. c. 13. § 1(). 7 Jac. I. c. Campb. 420, Holt NU Pn,478, 6 Barn. 8: 

5. 31 Jac. L c. 13. § 3, 11 Geo. 11. c, 19. Cres. 683, 

§ 31. 23‘ Geo. HI. c. 70. § 34. 38 Geo, ® Holt A7. Pri. 478. and se^ 4 Taunt. 34. 

III. c. 07. § 23. 42 Geo. lit c. 85. § 6. ^ Co. Lit. 303. b. Doc. 203, 4. Gilb. 

43 Geo. III. c. 99. § 70. 6 Geo. IV. c. 16. C. P. 60, 61. 2 Ciiit. Eep. 642. And see iur- 

§ 44, e. 109. § 97. 7 & 8 Geo. IV, c. 4. tber, as to Uie cases in which the genera) 

§ 133. c; 29. § 73. & c, 30. § 41, And see issue may, and ought to be pleaded, Stcpli. lY. 

further, as to what must bo pleaded specially, 176, &c. 

or maybe given in evideitce under the gene- * For the diflfepe»cc between expveta and 
ral issue, in different actinna, 1 Chit ft 4 mplk4 colour, see an aigument of Baft, i» 

Ed. 416, and in the action of tmmpsit fitoc, 808. Stepb. ff. 225. , 

in particular, Lawes, on Pleadiixg, Chop. ^ 6 Durnf. A East,' 460. 

XVT. p. 620, &c. 



and being "matter of supposaU it i$ not traversable ^ ‘ ^ s i 
WfMinneees* < !^ln plead^ t 

when 9®^ ao of> his pr<^ gt^ and soM them in niarfeet dv^rt^ cir 

not. * timt B. stole the gitjoda from Ai and tr^ved them ivithizi' hit manors where^‘ 

fore he took thm^ the defendant must give eolonr :; for his plea prates 
that no piTopertt itas in the plaintiff^ so he had no colour of action : And 
the colmm usnhiljr given in such eases is^ that the defendant bailed the 
^M)ds to a stranger^ who delivered them to the plaintiff^ from whom the 
defendant took them* But^ in the same casea> if the defrndant pl^ad 
that A. sold the goods in market overt, without sayii^g that they were' 
his own, or that B: took than de guSidm ignoto, and waived them/ the 
plea Is good tvithoiit colour ; for it does not deny but that the pn^rty 
wa^ in pkmtid, and the defendant is not bound to tkew expressly in 
' whom it:wlis*k 


Ffeoding several Pleas in bar are single or double; or, in other words, the defendant may 
At common law ^ single ground, or plead several matters in his defen^. ,At 

common law, the defendant could odly have pleaded a single matter, to 
the whole declaration ; which rigour often abridged the justice of his de- 
fence, and was doubtless one cause of perplexed inartificial pleading; jthe, 
party end<^'v’uuring to crowd os much reasoning as he could into his plea, 
hoyreyer intricate, repugnant and contradictory he made it by so doing 
But even at common law, the defendant might have pleaded several 
matters* to different parts of the declaration ; as not guilty to part, and 
to other part a justification, or release, &c. And where there were several 
defoliants, each of them might havo pleaded a single matter to the whole, , 
BystatiAnne^ or several matters to different parts of the declaration*^. And now, by 
the statute Ibr the amendment of the law*^, the defendant or tenant in 
any ac^n or suit, or any plaintiff in replevin, in any court of record, 
majr, with the leave of the same court, plead as many several matters 
thereto, as he shall think n^essary for his defence: Provided ;ne%^eftiie- 
lesSi that if any such matter shall, upon a demurrer jenned* be judged 
insufficient, costs shall be given at the discretion of the court ; or) if a 
** verdict shcdl be found, ti{>on any issue in the said cause, for the plaintiff 
or demandant, coats shall be also given in like manner; unless the 
judge who tried the said issue, shall certify that the said defendant or 
tenant, or plmntiff in rept^in, had a probable cause to plead matter. 


Ivm. ‘ / * , 

'' d<Mariaeci(>ttit!ien]ti]^ cafpitr,' ^ 2 and see '1 Chit* H* ^4 ^ 

: Ed. 208. ate^«JRir.aa9,90», 

n^Ana* c. 16.5'4^. ■- 

ilSKsjph* Ue* Xd, 



OF iPlJliyiliNa; 8JE^^ 

wUcjii Jiipoii.the said ^issu^ A$il Jtei jfoaxid agaiiiat^Tl#t/ fihKr> 

tibatupthiiig in,tlii8 

.aj^aaH ofi fel(»ay, ifeq, ^ ttt any writ^ biU, a^nm or inforinatioii^ npovt 
** any penal statute V' ^ ,, ^ 

Upon this statute it has been holden, that the defendant shall not be 
allowed to plead any pleas that are manifestly ineonsistent^' sdch' a8 Mm 
oMtumpsii \ or itcw e^tfapiun^^, to the whole dedaration^ and a tender as 
to part ; for one of these pleas goes to deny that the plaintiff ever had 
any cause of action^ and the other partidly admits it. So^ the defendant 
is not allowed to plead non assumpsit^ and the stock-jobbing act ; or a 
plea of alien enemy, with non assumpsit ^ a tender or other inconsistent 
matter s. And he shall not plead several matters which rcijuirc different 
trials, as in dower, ne nnques accouple en hyal rnatrimonie and a mortgage^ 
or ne unques seisie que dower ^ ; for the first matter is triable by the bishop), 
and tho others by a jury, and if the former be found against the defend- 
ant, the judge cannot certify that he had a probable cause of pleading it. 
The statute for pleading double docs not extend to any action or informa- 
tion upon a penal statute ^ : And as the king is not bound by this sta- 
tute \ the defendant cannot plead double in an information of intrusion ’ ; 
in quare impedit, where the king is a party ; or in scire facias, for a 
bond debt to the king : nor could he plead double, till the statute 32 
Geo. III. c. 58. in an information iiTnature of quo warranto 

In the Common Pleas, the defendant was not formerly allowed to 
plead, in assumpsit, non assumpsit and infancy P, or a release % or set off*^; 
in debt on bond, non est factum and solvU ad or post diem * / in debt fi)r 
rent, nil debet and nil kabuit in tenementis ^ ; in trover, not guilty and the 
bankruptcy of the plaintiff'* ; or in trespass, not guilty and a justifica- 
tion *, or release of a particular trespass y : But of late years, the court 
has been less strict than formerly, in the construction of the act of par- 
liament for pleading double, which is general, and a remedial law * : and 

“ 4 Anne, c. i6. § 7, 

Afrye V. JPatek, T. 87 Geo. III. K, B. 4 
Durnf. & East, 194. 2 Blac. Rep. 723. 3 
Wils. 145. S. C. 

5 Dumf. & East 97. 4 Taunt. 459. 

J 1 Boa. & Pui, 228. 

^ 8 Blac. Rep. 1326. Patmer v. Hefider^ 
sen, E. 81 Geo. III. C. P. 1 Boa. & PuL 
222. (fl). 8 Bos. & Pul 78. 10 East 327. 

' 10 East, 386. 

« 18 East, 806. 

Com, Rep. 148. 2 Blac. Rep. 1157. 

1207. but see 8 Wils. 119. $emb^ contra, 

* § 7. Supra ; and see 1 Barnard. K. B. 

17. Cas. tentjh Hardw. 868. 8 Str. 1044. S. 

C. 4 Durnf. & East 701. K. R. Pr. Reg, 

318. Barnes, 15. 353. 365. 8 Wils. 81. 1 
Bos.APul888.C. P. 

^ 1 P. Wma. 880, Forrest 57. 


* Attorney General v. AUgood, Parker, 1. 
Rex V. Sir C. IF, Pmiits, H. 80 Geo. II. 
Parker, 16. 

*" Rex V. ArcfiUshop o/* York, Willes, 533. 
Barnes, 358. S. C, 

** Forrest 57. but see ^unb. 96. Com. 
Rep. 428. aemb, contra g which cases how<. 
ever were in effect over-ruled by the case of 
the Attorney General v- AS^ood, Parker, 1. 

® 1 P. Wms. 820. Parker, 10. 

P Barnes, 383. 

** Cas. Pr. C. P. 154. Bamte, 828. S. C. 
' Barnes, 333. 

* Id, 363. 8 Blac. Rep. 905. 908. 

^ Cas. Pr. C. P. 154. Barnes, 333. S. C. 
® Barnes, 360. 

* Cas. Pr. C. I54fc Barnes, 339; ^ I 

y Barnes, 361. ' v'^s. * 

»/d.$47,8. 
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What pleas are 
inconsistent 


What may, or 
may not be 
pleaded, in C. P. 



In qw^ iiKir« 
ranrfo. 


IP|i«iit;(;«rs, a^ )^l^a>c.,iH»»^|:3f:,|wi^^^ 
vif^ appear lilt .^8t y^v{ ta, ciintwdi|^eiy na wmiaa* 

a»d.)|^'s^a^tft,<^,jii^ta4«(ll»8»; «r;'|w» k#« jSnsIVttBd 
^ jp}i*i)(t iwr ^ or i» iffipm* g^ty #nd « j^iatikicaidiin 

or QC,aine.nd^^,.d^v I ^ ^ Ijpay plaftd .non 

«^ll>lj>^ie ||p4 a reieaw ®, or .|tpt guilty and tmme»’ 
intooy may tm.^TOa in eyidoBce iipon mom iisgu^ymt, 
»nd llderum ten^nerdum upon not guilty, the pleudiog of th^»e mutters 
apofnally ^ms to be unnecessary, And the plaintitf in r^pkvm may 
plead in bu;r to the defendant s avowry or oognl^Uc^, that he did not hold 
as tenant, and ho rent iu arrcar, with a plea of infimcy «. But, in an 
aati![>n,on a d^cd made beyond seasi the court of Common Pleas tyould not 
pei^jjl th^ ^ where he relied in some of 

hfs of de%ce which nceessarily imported the’^eaLeoution 
of Bjic 9*0^ in scire focim m a judgniait, the defendant having 

plead several matters, pi%, first, imymewt; secondly, that the 
judgment ms fraodulent ; and thirdly, that it was on a wernmt of attor-^ 
ney fi^ndutently obtained ; the court refeised to aUpw the three pleas to 
be pleii^d^, and put the defendant to his election And, in a late case \ 
the court of Common PlcUs gave olt, Uiat for the future, inconsistent 
pLecs should not be allowed, unless accompanied with an affidavit, to 
shew that they wore necessary to the justice of the cause. 

By the statute 32 Geo. III. c. 58. it is enacted, that it slmll be law* 
fed for the defendant, to any information in the nature of a qm war^ 
rmdq^ for the exercise of any office or franchise in any city, borough, or 
town coi^orate, to plead that he had first actually taken upon himself, 
or held or executed the office or franchise which is the subject of such 
information, six years or more before the exhibiting of such, iiiforzna- 
** tion, &c. : which plea sliall and may lie pleaded either singly, or to** 
^ gether witb besides such plea as he might have lawfully pleaded 
before the passing of the act; or such several pleas as the court on mo- 
tion shall oUow/’ In the construction of which statute it has been 
bolden, that the legislature intended to give a defendant, in sueh n.prcH 
ceedingy the Ujh^ty.of pleadi^ pleas, whether with jov witlmut 
the plea of the statute of lim4tatmiis;;,the ooncluding w<nds of the act 
being, oj; Such several plo^# &c V* But this statute,, ^ 

Ann. c. J d> dec* Is (^fiflied tp corporide officjSs - ,and it not ap- 


^ BarneB, Sfi5, 6. 866. 

;i 866. % Blac.'Ib|tp. leo^ , j : 

7,Ed.'«6i. ’ , , , 

f ftsoj. JPiv, &f,> 

,■ ir' ■ 

.1) ,16 840.' *1 8„c. 


oorei:. OOih S*- C. - 

k8Bmg.686. 

* 0 Puraf. .8c East, .407* 

ihtttiseo & ,3hirtu ^ AM. 
771. 1 I)owl4 Sa AwA Be® 

filler, ,aK''WpiMiag jtas, M 

n 4 m 0%' - 
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venl% 

in th^ n^tnr^bf ^^MirfUrdai) ty ’tie piwjtlce of ndd ng i jsiios npbn ^ 
rib^ fifdm tie out wiici tie 

granted by the bbuH ; it U a rnto ^ ** that die ofajectiotit id|eni^ 

** made to the title df the de^endaht/ shdO bes|^cifie^ in the iide to stibW 
eauite; and that no objection^ not so specified^ shall W leisei^fay the 
ptiosecntor On the pleadings^ without die speekl leave of the ocnirt> or 
of some judge thereof/' 

In order to plead ttiro or more matters^ in the King's Bcndi^ it is hot 
necessary that an affidavit should be made of the fficts ; but the court 
formerly expected to be informed what the matters wcre^ that were de- 
sired to be pleaded^ in order to judge whether they were proper ” ; though 
aw, the motion for leave to plead several matters is, in that court, become^ 
a mm motion of course, whidi only requires counsers signature : And 
the motion paper being delivered to the clerk of the rules, ho will draw 
up a rule absolute thereon a copy of which should be delivered with the 
pleas, if it be then ready ; or otherwise the plaintiff's attorney should have 
notice, that instructions have been given for the rule, and that a copy will 
be delivered as soon as it is drawn up. In the Common Pleas, the rule te 
plead several matters is drawn up by the secondaries * ; and they will 
draw it up as a matter of course, on a brief or motion paper signed by a 
scijcant, without a rule to shew cause, for leave to plead the following 
pleas, viz, in assumpsit, nm assumpsit and non assumpsit infra sex annos, 
or a release, or set off ; non asstmpsit as to part, witli a tender and set 
off; non assumpsit and a discharge under an insolvent act, or plme ad* 
ministravit, generally or specially ; pkne adminisiramt and a set off, or ne 
unques executor mi 'plene adminisiramt: in debt on bond, non est factum 
and infancy or duress, or sohit ad diem and a set off ; and in trespass^ not 
guilty and liberum tenemenium, son assault demesne, moUiler manus im* 
posuit, or a tender of amends But in other cases, there must be a rule 
to shew cansc, why the defendant should not have leave to plead the se- 
vered matters intended to be pleaded*; which rule is drawn up by the 
secondaries, on a brief or motion paper signed by a setjeant: And for- 
merly, where the picas were contradictory, as not guilty and a licence or 
general rekase in trespass, the defendant was obliged to make it appeaV 
by affidavit, that it was necessary for his defence to insist upon both a. So, 
an affidavit was iei|Uxred to be ihade by an executor or administratoti that 
he had fully administered, and by an heir, that he had nothing by descent, 
before he could move to fiesA jdene administravU, or riens per dkeeni ^ : 


^ VitOOeo. IV. K.R 6 Bsro. 
f ,a''af'ai''Qdi. II.' ■(§)* K* Bit 
von* I. 


•idSia. 

* Bunea, 3 ^ 1 . 
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MoiiCn for 
leave to plead 
several matters^ 
in K. B. 


"Rule absolute 
thereon. 

Copy of it, de- 
livered witli 
pleas. 


Rule in C. P, 
and when drawn 
up of course, on 
Serjeant's bond. 


W^hen only tusi. 


Affidavit for- 
merly necessaiy. 
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Motion for ^ 
leayof v^en 
made^'iii'G* F# 


Service of rule 


Making it ab* 
iolu^ and «n^ 
nexing copy to 


:|ill»;)be^ - ,■ '■ 'i},n 

The imtim for teave t^ plead several mattes eaomk be mi^dei %H;<iI^ 
'. 4eftl^4aii(^''|ia» appewfpd.^;' be*, ii#erw«^ It^^y 

, j^dgweato { ;a«i4 ^ pje^i*!# l»e 

11^% i#ix^> the ooWt, o^t ^otio% iwriU; bJO^ Ihe 

|4^b(^ tieae> on pul^i^g plaintiff iu ae good a ^jtaation^^ ^^JbietMle 
nm being dravdi up^ ^ copy of it sliould be made, and served on 
jplein^’e attorney^ sbcwing him the original rule; and oa the day of 
shewing eauae> the court, on an affidavit of service, will mahe the ruh$ 
absolute^: which latter rule being drawn up by the secondaries, a ^py 
thereof diould be made, and asmexed to the p^eas, before they a^e fffod^ 
»< deQvered^; or, if filed or delivered before the rule is made absolute, it ia 
deillaed in this court, to annex a copy of the rule tb^the 

pliitas, atnl to indorse a notice thereon, that the rule abspluto will be sorvodf 
as soon as it is drawn up «, In mrniim, a judge on summons wilt make 
oh order for the clerk of the rules in the King's Bench, or secondaries in 
the Ckm^mon Pleas, to draw up the rule, on producing a brief or mptiou 
paper, sign^ by a counsel or serjeant, for that purpose^. In the King's 
Benebj if several pleas be filed, to the whole or part of a declaration, with-^ 
out a rule to plead several matters being drawn up, or instructions given 
for it to the clerk of the rules, they are considered as a nullity, and the 
plaintiff may sign judgment ^ ; or, in the Common Pleas, he may apply 
to the court, to strike out one of them But if a rule be obtained, and 
the pleas put in, without saying by leave qf the co^rt, it is only aii irre* 
gularity, or at most cause of special demurrer for duplicity K And where 
the plaintiff signed judgment as for want of a plea, because the mh to 
plead several matters was erroneously entitled, the court of Common Pleas 
set aside the judgment, without costs ; affidavit being made that the pleas 
weiV tiueu and that die defeni^t had a good defence P; 

Besp^ting coets^ upon the statute of Anne, the intention of the 
gislature app^rs to liave been, that if there be seveipl matters pleaded, 
some of which are found for the plaintiff, he shall be entitM to, the^ 
o(^ sf those^jl notwithstanding other matters are found for the defend- 






Judge's order 
for, in vacation. 


Consequence of 
pleading double^ 
without leave of 
court. 


Or, of not stat- 
ing it in plea. 

Or, of rule being 
erroneoualy en- 
titled. 


Coitit on double 
pleaiiTing. 


* Imen, ^47, a. S^i. 

^ 1 Bing. 66. 7 Hootie, 851. S. C* but 
m9nag.<ii^iSmie, eiS9. ' ‘ 

• ' Biwbw, ssa, « 

, ' • ■ Pai» Bfi, C. P. IjS*., C. 

Bi. ,»jbwa & ;p)«. 

‘ ^*“ 6 ®!*** 


k 1 Bo.. & M 41G. 667. , 

VTils. aid. and aeO Cowp. 5(^, 50U 
where the couit hcM that (luMigh an Inform- 
atioa Ogalnsf aeypnd dlnfoidants, for usurp- 
ing; a^enl offiotv, ^n; ' 

y^ that leave Md not appear 
on the 'record., y . r - ■ ; 

•“ I Bing. 187* 7 Moore* 0. 

Ie;. $ 0 Slier \ , jUw. .of ip- '888., '^:U‘ 

mattei hot'dbo of -the 

ing they are, found for die dd^ndaat. |hif t 


l>fefeiPe whom the d&Sa«e '^is tHei9;rfwiill 

k piikkih eiito^ie'-b'plfi«d;'«|^e-'i^^ 

fA& k the true omistFubtioit of the statute u® ;a|pp^ JbSd^h% 

'eeses.' o - ■ - - ,vr'vr., ^ ■ ■ >r'.. ."/V- 

ln ire$i^ii^ ^^ ^fetidamt |»l^ed not ^ilty uiiiil s4l^l 
Upoui^e trial; the plaintiff nbt proving possesion oF^ tfa^ /^^ 

the defendant had a verdict i and, by directbit of IknkoH; JJ jibe teril!^ 
was entered tipoii the general ii^ue only $ npea which thei^e Wtiis a moHoh 
for a tenite dt nmo : but the court refused the motion, saying; the ve#^ 
diet was complete, and detcrminjj^ the cause ; that the plaintiff Wa^ not 
entitled; to damages, though they said he might have insisted to have a 
verdict entered on tlie other issues, for the sake of costs, wliich ho would 
be entitled to, unless the judge certified that the defendant had probable 
eadse to plead such pica K 

When the defendant pleads not guilty, and a justification to which the 
plaintiff demurs, and the plaintiff has judgment on the demurrer, but is 
nonsuited on the plea of not guilty, he shall nevertheless be allowed the 
costs of the demurrer, which shall be deducted out of the cOsts allowed to 
the defendant And if one of seVdral pleas, pleaded by the defendant, 
be adjudged bad, on a demurrer to the plaintiff’s replication, the plaintHT 
is entitled to have the costs of those pleadings deducted from the costs 
taxed for the defendant upon the jmtm, if afterwards, upon the trial of 
the issues joined on the other pleas, the defendant should have a verdict ; 
even though it should appear, on the whole of the record, that the plaintiff 
had no canire of action **. But if the plaintiff take issue on several picas, 
one of which is insufficient in law, and has a verdict on all the issues, 
cept that joined on the insufficient plea, which is found for the defendant, 
aiid afterwards judgment is entered for the plaintiff, still he shall not bfe 
allowed any costs upon the issue found for the defendant And it has 
been resolved, at a meeting of all the judges, that if there be a certificate 
upon the 43 Eliz, the plaintiff shall not havjj the Costs of any plea pleaded 
with leave of the court ; although the issue thereupon joined be found for 
him, and the judge liave not certified, that the defendant had a probable 
cause for pleading tlie matter therein pleaded ^. 

In an action for criminal conversation, the defendant pleaded tWo pleas, 
viz, not guilty, and not guilty within rio: years; on the former tlie plaintiff 
joined issue, and obtained a v^dict, but to the latter there was a demur* 
rer, aud;^ judgment agaiust him: and it was holden, that tlio defendant 


tfiis seems to be a mistake ; for the ^(endant 
btitsgf ' entitled to judgment upon the tnistteni' 
found ihr him, is cons^uenily entitled to the 
costs of them. It East, 263. ' 

see I Wils. 44. 

Bsmhi, Cdi, 2; « H. Bkc. 394. (a:) 

' ' ' 


* Barnes, 136. 

* a BuVhft & East, 391. 

* 1 Dttro£ & EmI, SfiQ. S W & Pitl. 
876. accord. bi*t SaSo Blurncsi 138. 266. 

« Say. Rep. m i Een. 245. S. C. 7 
Bait, 663. andvsee 3 Broil. & Bing. 117. 1 
Bam#' A Cresi 278. 
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crim. con. on 
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tprepMiL .- ..0r;d«?^iliti,^ 

(if,H4l|iieii'fi»iinte'.4 

'.'jl^ly;': where ^heve^^iia^ sei^ml^towj^^oair.pl p4mm 

whoQi rthe im^ cure 

ju%e»eisili oa:i^ record, shcdl have Ike geiieml c»etft of 
b^ihe other porif iAtall:he allowed to deduct theirefcoin/ the epe^ of the 
leiBiies fimsid unless the judge who tried the cause oeaetify^^t tto 

party ^entitled to judgment had a prdbaUp cause tp mcdce t^ uyowries, or 
plead Ae pfeas, upon which such bsuos were , joined ® : And m* that cas^ 
the, officer of the eourt> in tari^ the costs; will allow thp party for whom 
the issues’ are found, not only the costs of the pleadings, but alsoi ^ sudb 
paits of lihe brieffi and ex;penses pf witnesses, us relate to thp trihl 

and he will not allow the other , party the c 0 sts.vOf .^ch 
parts cii' idle pleadings, and of the briefs and mtnesses, as are not i^pU^ 
coble to t^e points on which the verdict proceeds ^ On the other hand^ 
if the judge who tried the cause certify, that the party entitled to judg<* 
laenl; had a probable cause for making the avowries, or pleading the pleas, 
the issues on which are found against him, the officer is not to deduct tlie 
costs of those issues^: And, in the Common Pleas, if a defendant in ra- 
plevin, after trial and verdict for the plaintiff, obtain judgment non oO- 
stmte veredwto^ in. consequence of the plaintiff's pleas in bar being bad, 
he is not entitled to any costs upon the pleadings subsequent to the pleas 
in bar, because he should have demurred to them ^. The certificate of 
probable cause is not required to be made in court, at the trial of the 
cause ^ ; and, w^here the judge refuses to grant it, the court have not a 
discretionary power, whether they will allow the plaintiff any costs at all ; 
but are bound by the statute to allow him spme costs, though the quanlum 
is left to their discretion ^ ; , 


Oeuerta qusD- The generril qualities and conditions of a plea are first, that it be eon* 
^on»"fySf" formUbJe to the count*^; and, token collectively, answer the whole dediH 
ration i For if any part of the declaration be left unanswered, it operates 
as a discontinuance* If a pica begin as an answer to the whole, but in 

* a Bur, ^5S, S Wils. 65, Say. Cost^ 8 Durnf.^ Baat, 085. ^ issS Taunt, SOliF” 

881. 8*0. The authoriW of this case seems t Marsh, 284. 8* C, > 

to the esatt of U*e trial, <» 8 H. Blac, 4$6* t Bos* & 

from i similar one that vaa illifei^^ de- Taunt. 504, 1 Marah%a84* S.CJ!* 8 

xtt the . com*' 'of CnOmon 'Flens, 83j9, V Bing. 870.' c 

' • 8 Bo«.;& Buh'.Oak " 

. ,f 8 0urtiit' 8; 3 BsA887* ' . . 

V^:ii^8 885. «8 IW«. & ' "i ; 


' <( , ' ' *•' , ' ' 

irhch plea is aaiigH and the plaintiff may detiaai'^M btit if a plea begin 
Wly' iiii bn aiistret be in truth but m p it is a 

^<dKi^titi[tiancej oblA the^ phdtitiff' mtist nbt’^demnr; but take hto '^tw^aieat 
ftf the part iihanliTii^re^^ tiaby dicitr for if he difeinhr/oit plead ovnr, 
the irhole aetM iiS dii^eontinued^. Secondly; the plea at eommioii \‘laar 
should be ifwgfeV ooinsieting only bf ono foet, or of several foctsi makiiig 
together one point : for if a plea oontiEdn dttplicity> or jolliege sefreral diiSh 
tinct rciatters, whieh reqtdre aevefol answer^ to the same things it is liad 4. 

Thirdly, it should be certain *, in point of form as well as substance : but 
eertaihty to a ccmimbn iliteiit is sufficient'; and thatiyhich is apparent 
to the court, by necessary collection out of the record, or is nedessarily 
implied, need not be enpresseds ; as in setting forth the fooffmont of a 
imaiiot; it fo unnecessary to state livery and attornment K So, that which 
tb ^eged by of o^mveyance, or inducement to tho substance of the 
mutter, need not be so certainly alleged as that which is the substance it- 
self Fourthly, every plea, for the sake of certainty, must be direct md 
positive, Ond not by way of argument or rehearsal K Fifthly, it should 
be so pleaded, as to be capable of trial, by the court upon demurrer or ml 
iiel record, or by the jury upon an issue in fact K Sixthly, it should bo 
true, bnd capable of proof; for truth is said to be the goodness and virtue 
of pleading, as certainty is the grace and beauty of it ®. Seventhly, the 
plea shall be taken most strongly against him that pleadeth it ; for every 
man is presumed to make the best of his own case But lastly, wr- 
plusage shall never make the plea vicious, except whore it is repugnant, or 
contrary to matter precedent 

In many cases, the law doth allow general pleading, for avoiding pro- General plcnd- 
lixity and tediousness ; and the particulars shall come on the other side p. alklwetl* 
Thus, when a man is bound to perform all the covenants in an indenture, 
if they are all iu the affirmative, ho may plead performance generally : 
but if any are in the negative, to so many he must plead specially, (for a 
negative cannot be performed,) and generally to the rest. So, if any are 

* a Boi. & Pul. m. and Me 8 Chit ^ Co. lat 009. b. Steph. 880, 01. 

Bep.808. 8 Bam. & Cr«»* 477. 3 Dowl* & * Co. Lit. 303. b, Steph. PU S67, &c. 

Kyi. 647. S. C* For the ca^s on diis subject, sec 2 Wms. 

* 8 Chit Rep. 808. 8 Barn. 8: Ores. 477. Biund. 5 Ed 805. eu (18). 

3 bowl. & Ryi 647. S. C. * Co. Lit 803. a. Steph. PL 874* &c. 

« J Salk. 17», 80. Gilb. C* P. 156. 167. * Co. Lit 303, a. 804. a. Hob. 895. 

WiHes, 460. I H. Bkc. 646. 1 Boa. & Pul Stepb. H. 384, &c. 

41L aktd see 1 Wma. Stood 6 Ed 88, (S). ^ Co. lit 808, b. 0 Co, 84, 6. I Harsh. 

t;Ci#.Rcp.lS8.(a). 1 BanudCi^ 807. 

6, 7.* 8 Dtwl & RyL 471, 8, 8, Si C- Hob.va98, aud seeSteph, P1444* &c, 

* Co. Lit 804. a. Steph. Ph 264, ® Cfo. Lit SQ,3« b, 

« Co. lit 808. a. St^, K. 848, &c. . ® Jda4l, S^ltB.417,&!C. And for the 

And as to certainty of ptaee, see Steph, 17. acveral caws tkat illiistrate the above 
897, Ac, certainty of a‘aie*;j.|’diSll;» Ac. iwe'C^*Big.tit 1, CWl 

qiiandty;<)tolii^;ind vahia f4^ 814* A 4 Ed 461, Ac. 468* Ac. 

toenames of i^rMnt Id 819* 



Conclusioii of 
plea. 


lUjld 

i[»il^ U pl^cicl> bir 1&# di^ndant fii;il{df di^le^ Jibm ftcfl i«}t0ged 

fai th4 lie fiii^uld eotiettide hk p]ee pacing faii»«ieif^ iipexit 

tWityiint^y Wt ‘^ere the plea advaai^ee i^ew i&Etter te thd^raw 
tlie detedaziit should couelude it with UU averment; <w T^ifiehtion and 
^yer of Judgment ^ aeiio: or^ in other words, by piNErfetfung'h^^ 
mudy to Verify the pleay and praying judgment, if the plaintiff oughV to 
ha#eer hia 4)^ion agEon^ bim^ An however, 

& an aetor, and which is in the nature of a 
be 'niovjfileas which are merely in the negative, 0 hega* 

tii« kS^miidt fee pi0iftd; When a judgment, or other matter of^imeord, ia 
pleaded, the plea should conclude with a verification by the records And 
wliere in debt, the matter of the plea shews there never ^vas a good cause 
of action, as in debt on bond against an heir, who pl^da riens per dieoentf 
the defendant, instead of concluding that the plaintiff ought not to have 
his action, may conclude that he (the defendant,) ought not to he charged 
with the debt, by virtue of the writing obligatory s. In an action of debt, 
the defendant, in pleading a tend^, ought to conclude his plca^ by pray-* 
i^ judgment if the plaintiff ought to have or xnaintdn his action^ te re« 
cover nny damages against him; fee* in this actioBi the debt is thepiin^ 
cipol, and the damages are only acecssSry : bu)t in etmmpeiti the dsudages 
are the prindpd ; and therefore, in pleadin|| .tender^ the defendant 
ought to conclude his plea, with a pmjerXi^’ Jhl||H|a 0 nti if the plaintiff 
ought to have or maintain his action, to recover t&fniore' or 
mages than the sum tendered, or any damages by reason of the noHj^pay* 
ment thereeff In pleadiiig matter of estoppel, the defendant in hia con- 
clusion ou^t to rely upon it '^ 


D<Siettlfaaeof 


As the defei|0e^ .jn actions upon contracte, fieqnently (nmai^ in noting 
off debtsi it may here be proper to consider the doctriue o£^ 
mid in what oases it must be pleaded, or msy fee given in evidence UU^ ' 
the J in the latto case, fhe of f§% ^ff, 


aciiK Ai'.lViwfc 

lemma 
nib ' ''' > 




•nWmaMad.a3^ 

^ Co. lit. 3tilb «. 

«8Saik.ai6. 

1' 'lU;''>B»Qfea.‘'S04 A' a 



. 9»0re Ihi^^^tbe ikieob^t 

a bal^tie j the onl^ of ol^alt^lg bjr goft^ 

iA|e 1^ tomt <rf eqiitfi^. ®* To moedjr tl^ incc^nvexii^iiete 4 By statutes, 

tite ttfflti^ 9!0^ IL o. 92. § !9. tJittl " whm the:^; i|r«, 


delita b«tw«eii .the pbonliff, aad ^efeiidaot^ if eithe| party to 

eued oe esiMitor or adioiniatitiltt^ tWo are to^ 

. the teatotor or intestate and either party^ one debt ojay to jt^t 
^ agdnsKt the other ; and, suoh matter may be given in eyidenee apoii the 
genmal iesBe^ or pleaded in bar, as the nature of the case shall require; 
m as ait the tune of pleading general issue, where any such debt of 
" the plaintiff, las testator or intestate, is intended to be insisted on in 
« evidence, noHce shall be given ai the particular sum or debt so intended 
to be insisted on, and upon what account it became due ; or otherwise 
stoib matter shall not be allowed in evidence upon the general issue.” 
Thjw. perpetual by the 8 Geo. II. c. 24. § 4*; and it 

hftvixtg bef# doubted, whether mutual debts of a differmt nature could be 
set againiw each other, it was by the last-mentioned statute ^ further en- 
aefeed and declared, that by virtue of the said clause, zftWual debts may 
be set against eaeh other, either by being pleaded in bar, or given in 
evidence on the general issue, in the manner therein mentioned, not- 
withstanding that such debts are deemed in law to be of a different 
nature ; unless in cases where either of the said debts shall accrue by 
reason of a penally , contained in'< any bond or specialty ; and in all 
caset, where either the debt for which the action hath been or shall be 
brought, or the debt intended to be set against the same, hath accrued, 
** or shall accruf, by reason of any such penalty, the debt intended to be 
set off shall be pleaded in bar ; in which plea shall be shewn, how much 
** is truly and justly either side r and in case the plaintiff shall re- 

cover in any such aclSun or .s^t, judgment shall be entered for no more 
" than idmll appear W , be truly and justly due to him, after one debt be- 
'V ang srt against the other as aforesaid If an account has been settled, 
and balance, struck between the parties^ it may be given in evidence on the 
general issue ; but a defendant cannot reduce a plijiatiff ’s demand for 
goods sold, by producing a debtor and creditor account, in the hand-writ- 


ing of the plaintiff's clerk, shewing goods to have been sold by defendant 

to plointifij unless he has pleaded or given a notice of set off 

The actions in which a set off is allowable upon these statutes are In vhat ac^ns 
. « n jt A allowed, and m 

cQ^nant, aha assumpsit for the non-payment of money ; ana toe amona „<,t, 

,,jj|t;^ded to be must be liquidated®, and such as might havatoen ^ 


* S Bur. 8S0. 2 Ken. 6SQ. S» C* dt Bur. 

2220. 

^§5. 

thekstaijjpass^ Lord 
Maifdujkket Ch. J. d^vcr^l ibe opimsn of 
the court of King's BeSchu that s 
dmi^ eoniiwi might, by the ibnmir act, 


httVe beeb Mt c# agiDMt i e^elty debt 
JSfmtm & ,9S)^i)ab> 6, Oeo- BuiJWi.lVt 
170. Wil^ 860, i . S Bhc, Rqp. 871. 

« 1 Car. & in ISjS. 

« Bealrff C«fc,M jPti « Ei M. Mg *«e 



^ ^fi#3W|,;et l^%M m 

i;ygpfe^ Tmti^']4trQ^ ■ 

tha pak for vlliie 

t;];^ T^t di8^r«i|ied for hsA hacfwae dv«i.ar wiobft it^l^ 
txig .previous payment of land tax» &c. canni^^be J^eaded 

\^x of an ayonpry or nognizance for rent Bubsequently due l In iuxii^iud^ 
,%^gPoda tbe defendant may eat off mbney duo v^lipod 

tba .plaio^tk of vdbich defendant become kdidili^^ 
eak d^iyery of tlie goodg^ though be. has i 

tha,plaib|dff |eci^ for them^.*' And a debt barred 

lute of limitapons cannot be set off: and if it be pleaded in bar to. the 
aotion> the plaintiff xnay reply the statute of limitatioiis ^; or if given in 
Oyidanoe on^ notice of set off, it may be objected to at the trials 
la, order to set off a debt, it is necessary that .it should have existed at 
the time of the commencement of the action; it having been determined, 
thot a plea of set off, stating that the plaintiff was indebted to the defendr* 
Mutual, ana due .^t at. tho time of plea pleaded, is And the debts sued fat, and 

intended to be mt off, must be mutual^ onl in the seme right there^ 
fore, a joint debt ^not be set off aj^nst a separate^ demapd, nw a sepat 
rate debt agsunst a joint one*, Wess it be so agreed by the parties?; but 
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DeU must be 
due, before 
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sera 


• Bui. A'i.a>i.XTO. lirUHSel.M'Cld. 61S, (o). ; 

m. 18 Price, <131. 8.0. , • 4 Dutnt & 511. , . / 

" 1 Bep. S7i8. 8 Cmnpb. 889. 6 * 6 Taont8^ i Stodllii m 

Uidle « ^ 439. S Oiit. Eep. 161. S Bam. > 1 Barn. & JOHi liiS. S £m I 

& Aid. »8i, u&i»cr T.J>ii^ E.5»«eb.lna SirDd.6l! Bing.,?. S.C. SBam. AAld.61^ 

K- B. Hon. J% tifc 3W<'^.A. but«ea tnd me 4 Uoott, 481; S Bred; A Bings 8»; 

, lE^pftSta.,^ , ■■' S.& SCMt..»ep.'Ml;<a). ■,M‘CW.«»».. 

';^Bnr,^^A„_ * BiBg.,j:(. .. ,, 

•1 Bie^ i^ .jm.78 Bbc. )^:910. '•SMaulo&SeLSlO.andweSE^Bc^ 

Owi^m; lEllp. dS6. l E«rt,87Sr SaiooM; S75. 1 JKtig 

i M<3id.l98, U 8]1.<8.C. 9I>e«|.ftB.yt:85. 

■....’ »8Btr.lS71. 

Efltr. OK). S fen. 580. 8. C. ,. , J«.m IflB; - 

'8Diim£*an(t,88. , .. *8 Dat»e,« BMi, 18ft: aadwe i 
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liif 
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'iitadviidama-ib^ 

' MitetplcMP^fiMiC^ 'Miaiie 

{ireii$iiii)^i '^M^WtiSSb 


tiie .object # m ^hi& be' b^M igdbiM ie |M% 

ImilG^^. byitiu^ of Bii t^ei^iti&n^ fi^ prUcb^ 

wbero tite ‘4iuiiii^atM kniiEidaiibjr liie broker' ib hia'^ imaie iMi^ii iitl 
mmdmm, tl^ defei^d^ off tbe oniofibt kff Id^ 

pembg.flHGid ladjiitftedj or rotuiM of bceotflitig due^ bol^ tbi 

bankruptcy; or in tbe lifiMiitx^ of tbe t^fSator*, But a loela hapjkuxibg 
befimdhe bankruptcy cannot be set off, in an action brou^t by the assJg- 
ne|||iOi£; |^ agaiiist a broker, for premiums due tb the bank-^ 

the insurance was made in the name of th^^ assisted, and the 
broker not intrusted with the policy, though h6 had a del isredere 
eommissioii, and had paid the loss to the assured before the bankruptcy’^; 
nor where the insurance was xnade by the broker He agent, without a dd 
credere commission, and there had been no adjastmebt, though the loss 
took place before the bankruptcy, and though the {wlicy had always re- 
mained in the hands of the broker, and he had actually paid the omottat 
of the loss to his principal K Abd a broker who is in^bted to the assig- 
nees of a bankrupt, for premiui^ due to them upon policies subscribed by 
the bankrupt before his bankruptcy, is not entitled to set off returns of 
premium due upon the arrival of ships after the bankruptcy So, in 
an action by the executonn of an underwrfter against a broker for pre- 
miums due on policies snbberibed by the testator, the defendant caxmot set 
off returns of prenui^ii^eh became due after the testator's death and 
it m^ee no differeiice in this respeSt, that the policies were effected under 
a del cr^kre commission K A broker having adjusted a loss with an un- 
bud struck bis name out of the policy and adjustment^ after 
which he became bankrupt within the usual time of credit, it was holden 
that the underiswiter could not set off a^nst tbe assured, the balance dhe 
to him from the broker, at the time of adjusting the Ifiss on the polic j K 


* 5 Puraf & East, 493, 1 Esp. 47. 
H' 6 Durof, <& Essti 383, sod aeoS Duiuf, 

A^;East, 476. 

Maule 6t Sel. 4944 ^ Maule tk Sd. 
nd see 4 Taunt 343. 4 EEaxik A Sd. 
366. '7 Taunt. 470. 

* W&son & others, , assignees, v. 

& Oeo. in. K.B. Marsh., 

lswur, , l 364 lO ESsi, 88^ 

1 Burnt East,' 115.31^,, 8 Camiib. 
£06. and see 13 Maet^ £0?/% Ta«iigi|S64* ' 


6 Taunt 448. 3 Mars1i?''li66. S. C.' ' " 

f 7 Taunt 470, 1 Mooing 170. b.lC. 

9 4 Cainpb, 306. 6 Tauot519. 

3l£,S.a. '/i; ^ '■ 

^4 Taunt £34. 

« 0 Tadntl 440, ff Sfarsk Hdt JVi. 

^ OTaunt 4£l.O Mank 141. 0. C. Holt 

'^V ; ■' ; 

‘4^|S,Slaife-lifelV«.'16*^’ '"i'" 

1, A ^'1 ' ■ . i ■ . I ' '1 M ; '/ \ M.,. 
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'W^'«etioal 

■yla‘ak agdliosC •mms eii iit «wn btwid, he is i^ hlloiwhd 

f ifcbt due, Do him ia of his «^>r * d^t oi*$li|f 'bj^i' 

tiui «ift tbm«dti, cannot be set off in annicllioa Itfoaght'bf thei hutbiand 
ahmO)' naMst he has promised Do |Hiy the d^t after marriage/ and thttjiebii^ 
ilfiade it bis own *• Kdtherj for the same reason^ ean a dtftndant> sued as 
essecoter «r admiaistratoi*, set off a debt due to itself pefsonidiy ; Inoji if 
stwd for 'ldbrnr^ d^j can be set off wbat it due to him as executorod^jitid*' 
sniiA^stratW'r: 4^ execator sues tor a caiue of netief ’iMlikg 

after the. tea«N^|l||jka^ the detondii^oiinndt set off a dtbt him 
from the testator^ v^e defendant cannot plead by way of aSt litffy a bond 
d^ of the plaintiff, assigned to the defendant by anothar> to whom toff 
tor whoso nse ft was originally given *. And one partner cannot Set off 
a debt doe to 1dm. from another, on the partneitoip aoeount, unless a final' 
bohmoe, has be«i struck, and agreed to between the parties BttD where 
ab< Oiction is brought by or against a irttsiee, a set off may be made^ of 
mmiey due to or from the ctotcy que ,iAnd where goods belonging 

puDiy to Ai and partly to B. were pt^|> :Do auction at A.'a boosej haidng- 
bemi entered at ftie excise in A.'a name, and the catalcgoe stated them t» 
be all the propmty of A. and €., being a creditor of purchased sereril 
of the arUblev trithout being infcnmed that part of them were 'the pro- 
pocty of- Bi, it was hciden, that under these circumstances, the purdiSser 
U«o eatHlfld teodt off, in pn action, brought byDhe anctiimeer, the ffab^' 
dintto faimfrom ff It was formeidy^olden, that a set off codff:|lili'|bp' 
sjlowbff: as against the assignees of a bankrupt ^;' butft has sino^ibii^' 
dsttonihech'' that 'in an notion at their suit, ffie defisndaat may sOf u^'a 
debDffne.itothim'aD the-tiaw of the baakmptey h: And wheto-an itffuroff 
being indobted to the^nl»derWIfte^(m a bahmoeof aceotota,' becwmes biuifc*^' 
rapt, -tf a Istoifftomaiffs bappto, the underwriter, in an action by tfteraa**' 
h^nemt the ba]an«e doe to him, frymi the amount oil Iffs tohj* 


j'.'Wahsttttl*?, Csa.'Ctf GE, 'iikh '.Pt. 




869. fil G S Ciliit'Rep. Hl?. 7-Tannt. ' 

s Ms^iu 90U'S>iG,. a Biim> & Cica oft.' 
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» 7 liniat. sm. a Msrtli. 601. & t 
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lit-Owiai. |3f;:,sn>.smtto« tsW t e s ; ie‘'Gwi::' 
II. e. So. f as. 49 Qso. $ » 

6 Oeo. ly.;^ iA S IA #9. 

igft'G' 'f'. .'ri 



ic wii^^ «iaM. 

ft illi^'liimjta^ 

■'ariWftj|i^:,.<)f:‘idiiiiiir / ''"’ 

]ift|i^ii«'&itiaa;i|(^(jift)l ft«)i|tie»if«» tW 

l^eiattiMi ib*’ «W> fdguuMl .ftWai;.'the to% 

bii«lii!!ii^.j. t})|9ft«im«Mt»tiAg ft itiitiftat ensdit I^. M Midt 

sueh cmditor, mthia the ifteMiag ojF titft aWt^ft atatnkft^ a ttoto ^iH 

4 «ifte 4 ta tibe defi^dant, a^tef .itiw bwi]aftpt( 7 > ftaiowt^^ ' ‘ 

«(udk ftote* .liaRftftd %' the bftfthmpt he^ixr*' Iw lwahrupti(!^> ftiiid ptjmyM «» 
lia}<pS} <thft. de^daat ,«)Mftr iiirtli«r> thnb su^ nodes oame. Iw hjh 
hands he^e dhft Iwdtniptcf *, • To enable ihe holder of h IWikwtpt!* «ow 
oeptanoee toftvaU himself of 1 diein< in an aetioii by the Bsaignees disainst; 
ll^tMi^ On :hl» own acoeptamce, ho must eleirly pijoTte^ either that the ob^ 
lippim.do.pay the banhrapt’a aoeeptaneeB subsisted beihie the hasAmptflyy 
to<liilllli^ilh<^ ease within the ordinary law of set oC w tbid! there wae aDoie 
amtiiealtl!^i^,the ori^n tiS tho ti^|pactiaQ> to biieg it,^thia the cases of 
Qwtftal otidHf' ' ’ ' • 

'. When mther of the debts aoerues resson of a ftmUy, the debt hso n^ng, or 
tended to. be set off must be pleaded in bar; and the defendant in hia 
plea, must aver what is really due * : whidi averment has been h^den to 
be bravorsablos, thongh hud under a videUcetK But in all other casesy 
the defendant may either plead or give notice of set xriF, athia election*. 

And whecei to debt on bon^ thb defendant pleaded a set off, and thatr 

llOOi, was due and no more^sftnd Ihe plaintiff replied generally tbat a 

larger snm was due, to wit, the sum of 17601 . it was'rnled, that the plain* 

tjif: was honnd to pnwe that mmo than 1 lOOh was dne*^. If, at the timo* 

o£ the actiiHi brought, a larger anra was due from the plaintiff ta the det* 

feadaat, than from him to the plaintiff, the action beiag barred^ it Boana. 

mgilft pe^er to ^ead tite set offr and it is usually pleaded iU' oountiy 

OMMiqilr llhoavetlM troidde andexpenw of provingtbe serriee ofanotioe. ^ 

BMt' wheth the sum intended to be set off is less than that Sm w]u(h the 

8 ethm,<js brought, a notice of set off should be given*; A noticO of .set off 

canoidy be giveny when the general issue is pleaded, withont any other 

plea*?; And the pica of non eetjactum, in eovenaiU fat non^paymenti^ In eovewnt, ior 

renir, :iSi not . oonsiderod as a general issue, under whidb the defendant nan' 

giOe a noticeof set off: fer in eoventud ao gtK* 

neral issue at*d if, a verdiiA were feund therem fer tjbe ]ii|niatiff,. there 


* « Uarab. 561 . S Maide & Set 498 . 9 
Ptii^se?. 8. a hut MS 4 Ihni^ 77S. 

• f ^ 1 Bsm. A A.UL 401. Md sm’I 
Oiiiti^aev.sM. 6 Qeoi iVh s. lA $ th. 

« 4 1iSmt.’iB68. sn4 ate p 
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^ 6 Dumf. St East^ 40 Q. 

* 2 Bmi. ml. But Nii jpn m. 

* B«l Al W. Iaww, on 

Pleadio^r BSSk ' < v ; 
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Sii thiei^0''if(/i65ras, 

ibsH; ^ ^ l6 ^ filr ttnd 

hitee; tat fk Jbisg iiine hda and iftijoSrdi, Md iibw lAidy tefa^ ;** 
ft^woii' SiWlffideftt ® : ^and it ftteii^^ mp(t)dtTibtt^; tlM thfe dtbt 
iiiii^diM 't6 tecsn act oflF was teiit ipes^ttfed dn a Ittoa by iiide^ttiire> 
wliitdb Ms tiot mditiimeil in thd notice; the ehief jhstite triid 
10^ if tMs had befeh s^;the 

ittiht' at 'Seine 'dtii^"iidtt6r to aveid the 

iiet^ tin|||'the {>lea> and'deHv«i4d‘^W^ 

to the 'plitid^ ; and a co;^y of the notice should bo kept by ihd 

defdndantV attorney; it bding hecessaiy to prove the delivery^ of it at thfe 
t]Sid''oF'theOat^ei^.'' ‘ ■'' 

Wh^ the delbhdahf has 0 set off against the phuntiff> of which be giveO 
notice^ but does not appear at the trial to’ offer evidence in support of it, 
the plaintiff hijs;^eitfaer take a verdict for the whole sum he proveS‘to he 
due to him, subject to be reduced to thd^ sum really duo on a balaiioe of 
accounts, if the defendant will afterwards enter into a rule not to sue for 
the debt ihteiiid^ to be set off j 6r,it is said be may tbke a verdict for the 
sniidler imib. With a sj^al indorsement on the pos^f, as a foundation for 
th^iboi^ fo enpdOrastayof prooe6dihj^,if ano^ action Aoald be brought 
for tile' amdi^t the s^ 

' It it sohietimes necessary, in actions brought by or against 1 
dP a bankrupt, for the other party to ^vo a notice’ in 
of his dbputO the petitioning Creditor’s debt;’ 

^dt hcdikrdi^; it bein^ enacted, by the statute 6 Geo. IV* $ 
90. that ^ in any a^ b^’or spinet any assigned. Or in any action agahani 
" Uy dsfomi^ undOt' tko watt'ian^ cf tbO oom 

tb'hig'''dOd6’:ai8^ 'SUCh 'cominisslonef/ 'fir‘"iindier""aneli 
rei|u!red/'’at the' tiial, 'of:' 
tpf tradiOg, 'Oct ‘Or’ acts' 'Of biinifrhptdy’ 

**' s^idi^Vdtyi ' niUii^ '‘foe btii'dr 'j^i^ty ' In such' t action ' tilall; ' if defoia30nt>^''''M , 

' ?i, IH’aiU a Sd. * , gives the ackbn Ibr ujie'an'3 'c>cittpati^“ ' ^ 

XXVtL .. Cba^. kV|.>' SS5, &c. 'AOdfo to, OfS 


i xxva i f. . 
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*^lpMnt;«.«n^^^iof proof, or 

" iiiiiwuni«r;m;:0^ p«r«ni,;,8lWi|], Ii« .to . the eoa^ {to H to»d jlqt 

^e proper offioi?,, oecasjjone^. bf sip^ . notioe; end ouf^ ooBt8,j|}|li^^ 
aniaigtteo, topuaunw^ or oth^.peroim,, etioU, dbbm. aivonl^ 

<< 'iidded to tb9 caste : end if the othw party ehoU obtain n.r^dict;: Ifd^l 
f.Mie dedneted fnm the,cwt^ which en^ other party wonldotoerwhjetlia 
*! ^e^tidod to ceceiTe frtos each todgnee, tominissio&ar or other .p|S]|fnihr^ 
Ani^i by .f 92. (rf saine statute, if the bankrupt sh^ not (if he was with)- 
^t^ touted kingdoto at toe issuing of toe catomisshto,} within im 
months after the adjudieaWi, or, (if he was out of the.nnited 
I within tmehe (a]eni||i»;months after tog acyudioatipn, have 
" given notice of his intention torakipute the ooauniWon, urd have prot 
oeeded ther^ with due diligence, the depositions taken before the conu. 
" mistomers, at the time of or previous to toe adjudication, of thepeititjanD 
“ ing creditor's dcinw debts, and of toe trading, and act to acts uCbOpk- 
" ruptcy, shall be condusive evidence of toe matters 'toerein rei^ectiydy 
" contained!, in all actions at law or suits in equity, biought by tor 
» sigoeto, for any debt or dempud for wbicb the bankrupt pugbti bave 
" sustaiued any action or suH.'^" * 

; Where toe defendant, in an action brought by thd avugnto of a , bankh! 
rapt, intends to ditocite the trading, petitioning creditor’s debt,, to.aet lef. 
bankroptt^, toe notice sbould specify which of these matters, itpis. ipir! 
tended to dispute ; It not being sufficient to pve a geaetal iu|litoi!«topt % 
to.dispntotoe In a previous ease, musing upon ilbe 

l^iGeo, .lli> c.!t221. § .10. where toe general issue had .bton 
before .toe passing of that act, >t was ^eemed .unnencasaty . V 
to prove, toe petitioning Greditor> debt, trading, osv act , of 
banicroptcy j but a judge, under these circumstances,. would bave givum 
toe de^^ti |»ve .to withdraw his; plea, and plead ,it de toto,, wito 
toe notice required by the act.^- So, ip .a case w^ito, , occurred ,a^ 
toe passpig. qf. that act, where a defendant, in an action, 
of a hankropl^ pleaded the gesutol 'ritlmto gittoS tofiltopf b^.iU<n 
tonthm to dr^ato the.hanhroptcy, but h^etibe time ^ plpadkig bed ev 
delivered toe general issue again^ wito notice, of bis in^tom, sneh 
.was deemed insu^deut^^l The ^fepde^ 
moved :fyr leave te ud^draw 

of hwthiteatuia to dispute toe act of baidcruptey, scared al{ the 
’f’ ■ j. T. 'I'?'/. 
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Depositions 
conclusive in 
actions by ossigs- 
nees, for debt of 
bankrupt, unless 
he give notice 
of his intention 
to dispute the 
commissioni &c. 



Form of BoticCi 


Aiwbat. : 
give»S) 



ffi' . 

^ ^ OeOalll. { 10 . 
* 6 ^ Cros. 587. 
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On tkhoni) and 
lukw> aerved. 

Proof at 

Evidence on. 


wmte h 

iHkt It i^4fit be Were "iistte ^ ^e^ecotice 

be 9 &r^ ^ Ibe hf te bis eir^xii^ W seMee of' tbe 

QOtioe^ b; leeting it with W ecii^d servant et the dtrelling hoki^ df Gbe 
ttiguee^ isitiiot suffioieiit K And tbe noti^ ^ven by a defehdaiit is tiot to , 
be eoasideredi as part of kls regtskr evidence in tbe cause ; but may be 
proved at the begiianing of the trials and immediately puts the plaintiff 
upon strict prduf of the trading^; petitioiting creditor's debt> or act of 
bankruptcy^* 

In an action Of trespass, brought by a bankrupt against bis assignees^' 
to try the validity of the commissiort or m trtrocr by a third person 
against the assignees although they are not named as assignees on the 
iV!bprd> if the plaintiff do not give any notice of his intention to dispute 
the petitioning creditor’s debt, &c. the commission and proceedings under 
ft are evidence forthedefe»dant> to prove the trading, petition- 
mg (^editor's and act of baokmptcy ; though the plahitiff nqaty noU 
withstanding to contr^^ the depositions respecting them K 

So; in an action oT mspass, n^instlKe assignees of a bankrupt and their 
servant8> the proceedings may be read in evidence, where no notice hasT 
been given under the statute, of the plaintiff’s intention to dispute the 
bankruptcy, although there are other defendants on the record, besides the 
assignees k : And where the defendant, ki an action at the suit of the 
assignee oi a bankrupt, for the balance of an account, bad attended a 
meeting of the commissioners, and exhibited the account between him 
and the bankrupt, and afterwards made a part payment to the plaintiff oil 
that account ; the court held, that this was prima facie evidence, as 
against the defendant, that the plaintiff was assignee, wd that it was not 
necessary to produce the proceedings under the commission, the defendant 
not having given notice of his intention to dispute the bankruptcy \ But 
where the assignees are no parties to the record, and their title only inci- 
dentally comes in question in the course of the defence, it must be jprov^ 
in the same manner as before the statute ; although no notice of cc^t^* 
iflg the bankruptcy has been given by the opposite party * : And the de- 
fendant, though he has not given notice that he intends to dispute the 
proceedings under the commission, may nevertheless give evidence to dis- 
prove the act of bankruptcy \ 

If no notice be given by the opposite party, that the validity of the * 
commisinon is meant to be disputed, the petitioning creditor’s debt is 
held to be sufficiently proved, by the deposition of the petitioning 
ditor himself before the commissioners \ So, in an action for .good s 
and delivered, Inought by the assignees of A. against whom a comnuiPon . 


' ^ , V'' 


« 2 Stark. ITu FrL J82. 

*» I Barn. & Aid. 677- 
> 4 Taunt. 741. 

^ 2 kkuW St 1156. Holt IVi. BrJ, 190. 
* 2 Cauipb. 4tfi* 
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^ bgi;^{^q!;.ie!Bq^^^ ceitajii 

« 4eM wi^ duetto tfaefc^ ^ asdgneeg of % a baiiMipt j tho court held> 
ibat tbe petitficming <;re(^ debt waa sufficientljr proved hf the pio^- 
duction,;!^ the^prpcieedi^ga under the eommiasion^ no notice of an in- 
tention to dispute it having been given ; and that it teas not ipeumbent 
on the plaintiffs to give any other evidence^ that the petitioning ereditors 
were the , assignees ^f B^ And where^ upon the trial of an action , of 
trespass, in which ,tbc defendant justified under a commission of banlo? 
rupt issued against the plaintiff^ no notice having been given to4i^p«\to 
the commission, which w^s put in, with the proceedings under and a 
perfect petitioning creditor's debt did not appear upon the proceedings .; 
the court of Common Pleas nevertheless held, that the validity of the 
commission could not be disputed^ : But in order to make the depositij^ns 
evid^ce of the petitioning creditor’s debt, where no notice has been given, 
it ought to appear therefrom that the debt was due at the time of the act of 
bankn^cy And a deposition, stating.that the bankrupt absented himself, 
and admitted that he did so for the f»irj[>ose of avoiding ^ creditors, but not 
specifying the time of such admissio^ is mtprimd Jiusie evidence to prove 
the act of bankruptcy \ In an action by a bankrupt against his assignees, 
to try the validity of the commission, where notice is given only to dis- 
pute the act of bankruptcy, and the defendants read the two depositions 
on the file of the proceedings, which prove the trading and petitiouing 
creditor’s debt, the residue of the proceedings are not to be considered in 
evidence, and the plaintiff’s counsel has no right to inspect them 
When the assignees of a bankrupt are nonsuited, they are not entitled, 
under the above acts, to tlic costs of proving, after Uotice, the petitioning 
creditor’s debt, trac|m& und act of bankruptcy 
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The general issue is delivered, in the King’s Bench, to the plaintiff’s Deliveiy, or 
attorney, or entered in the general issue book, kept by the clerk of the 
judgments*^ ; and need not be signed by counsel. There are also certain K. B. 

pleas in that court, wliich need not be so signed; such as pkne ^be^igned^^ 
adininisfravit, bankruptcy in the defendant **, a special fwn est factum, in that court, 
so^it ad diem *, cbmperuii ad diem to a bail bond \ or nul iiel record to an 
action on a judgment or recognizance ; in covenant, when the plea con- 
cludes to the country ; and in trespass, son asskult dejnesne, liberum tene-- 
mentum, or not guilty to a new assignment. These plf^ must be dfe- What pleas must 
Uvered to the plaintiff’s attt^ney ; auS not entered in the.general issue ^ fi®*»vered. 
b|^, or fled in the office of the clerk of the papers : and if they be so 
or filed, the plaintiff is not bound to notice them, but may sign judg- 


* a Bam. & Cres. 560. 4 Dowl. & Ryl. 
37. S. C* 


^ 3 Moore,001. 1 Brod. & Biiag.S75. S. C. 
» R. T. 6 & 6 Geo. H. (6), K. B. 1 Chit 


. ^ 4 Bing. 34. 

® 1 Stark. 466. 

^ Id, 353 itnd ssQ 8 Moqr^5S6* 1 B^g. 
426. S.C. ^ 

^ 4 Camp 19]. 


Rep. 715. 

6 Durnf. $c Eaat, 496. I Chit, R^ 

‘ 5 Pumfc & East, 6,61. ^ . 

k 8 Barn, & AW. 398. I Chit Rep apf 
S.C. ' 
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znent as for imt of apleaf. 8o>age»feif^ demurrer to punt of a deobra- 
tioii, and the general issue to the rest^ or a general demurrer to a plea of 
nil debet in an action ct£ debt on bond S uiust be ddimred to the opposite 
attorney, and not Jiled with the clerk of the papers. All pleas and tle- 
murrcrs uj^on writs of error, scire facias, and audita quetda, ought also to 
Time of Ocli very, be delivered, in the King's Bench and, by a late rule of that court 
What plejis must pleas cannot be delivered after ten o'clock at night. But, except in the 
luedlf foregoing cases, it is a rule, that all special pleas must be signed by 
counsel ; and Jiled in the ofhcc of the clerk of tlio papers who makes 
copies of them, if required, for the plaintiff's attorney : And all double 
pleas must be filed, and not merely delivered to the plaintiff’s attorney ; 
though two pleas be pleaded, which separately need only have been de- 
livered**. But where an avowry was not filed, but delivered to the 
plaintiff's attorney, and on demand of pica in bar, and to know if de- 
fendant's attorney might sign judgment of non pros, or whether plaintiff 
would save that expense, by paying the rent and costs then incurred, 
pbij;a/f 's attorney told him, lie migltt sign judgment if he pleased, which 
he accordingly did ; tlic court, unde)^ .these circumstances, discharged the 
rule for setting aside the judgment, with costs *. 

In the Common Pleas, all pleas, wlicther general or special, are either 
delivered to the plaintiff's attorney, or filed with the prothonotaries : The 
general issue, when delivered to the plaintiff's attorney, must be drauii 
up at length, in the same manner as when it is filed in the office ^ : And, 
except where the defendant appears in person, all picas must be pleaded 
What pleas must in the name of an attorney of this court The following pleas did not 
C in formerly require a serjeant's hand, viz, comperuit ad diem, son assault dc>- 
mesne, plene administravii, riens per discent, ne unques executor or «rf- 
ministraior, nul iiel record, per 7mnas,per duress, infra cctatcm, and solvit 
ad diem^: But it. is now usual to sign all these pleas, except comperuit 
ad diem, nul ticl record ", and solvit ad diem which are considered as ge- 
neral issues ; and it has been determined, that a plea of non assumpsit in^ 
fra sex annos P, or plea of bankruptcy in the defendant *i, must in this 
court be signed by a serjeant ; although the latter plea need not, we have 


Deltviciy of, of 
filing pleo^ in 
C.P. 

In what attor- 
ney's name. 


^ 5 Durnf. & East, 661. % Barn. 6c Aid. 
m. 1 Chit Rep. 211. S.C. i</.225. S.P. 
2 Chit. Rep. 295. 

* 3 Dovl. A RyL 248. 

^ 5 Barn. & Cres. 766. 8 Dowl. A Ryl. 
609. S. C. 

12 W.III.(a). K,B, 

* R. M, 41 Geo. III. K. B. 1 East, 132. 
^ K. E. 18 Car. 11. K. B. 2 Chit Hep. 

319. 1 Car* A P. 95. a. And for the origin 
and leasoh cd the signature ci pleas by coun- 
sel see 2 Wils. 74* 2 Barn. & Aid. 392. 1 
ChitRcp.2)RS.C. 
fR.T.2Jiic.tr^. I. R.T. 16Cor.Il. 
2 W.AM.K.B. 

3 East, 225. 


* Kingsbury v. Van^^h E. 22 Geo, III. 
K. B. 

^ Cas. Pr. C. P. 126. Pr.Iieg.806. S.C. 
Barnes, 239. S. P. 

* Barnes, 259. Pr. Reg. 807. S. C. Attic, 
566. but see 3 Bos. & Pul. 111. nnfe, 97. 

w. 

Cas. Pr. C. P. 41. Pr.Reg. 282, 3^ S. 
C. Barnes, 365. 

“ 2 Blac. Hep. 816. but see 2 Wils. 74. 
conJtra, 

^ 5 Durnf. & East, 663. and sec Imp. C. 
P. 6 Ed. 239. 

*» Cas. Pr. C. P. 41. 

” S Boik & 171 . 



bo isi^od fay boiitisel ifa the 'King's Beneli« So, all double 
ftre required to be signed fay a seqeant^: and if a plea^ which ought to 
be signed, be delivered or filed without a serjeant’s hand, the plaintiff may 
sign judgment, as if no plea had been pleaded : And^ although a dc- 
ibndant conduct his cause in person, yet if he file a special plea, it is a 
nullity, unless it be signed by a serjeant or counsel **. 

In the King's Bench, the defeudant cannot commonly waive the ge- Waiving ge- 
neral issue, or a general demurrer, arid instead thereof give a special demurrpr!^n5 
plea or demurrer®: but it is said, that if the general issue be not entereSd, pleading, or do- 
tbo defendant may waive it, and plead specially, without leave of the cidly ”j« kTjj. 
court, in four days ^ ; or, as it should seem, before the adjournment day 
of the term e, or within the first Jive days of the ensuing term ; and 
even afterwards, where it is not to the prejudice or delay of the plaintiff, 
the defendant, by leave of the court, may withdraw the general issue, in 
order to plead specially *, or to plead it again, wdth a notice of set off*', or Or, with notice 
of the defendant's intention to disjp^te the petitioning creditor’s debt, 

See or upon bringing money into court But, on a motion to strike out 
the plea of the general issue, and file a plea that the plaintiff was con- 
victed of felony, the defendant must produce a certified copy of the record 
of conviction, and prove the identity of the party convicted In the In C. F- 
Common Pleas, the defendant has been allowed, under circumstances, to 
^vithdraw a general demurrer, and plead the general issue®; or, where no 
delay or inconvenience would arise, to withdraw the general issue and plead 
specially i*, or plead it again with a notice of set off, or upon bringing 
money into court % or to add a special plea to those already pleaded Adding special 
But, in general, the court will not permit a demurrer to be withdrawn, 
after a trial has been lost ^ ; nor unless a full and reasonable cause be 
shewn for so doing*. And they would not formerly have given the de- 
fendant leave to withdraw the general issue, in order to plead it again, 
with a plea of the statute of limitations 

In the King's Bench, if a special plea or special demurrer be put in. Striking out 
and tile book is made up, and delivered to the defendant s attorney, lie jcmunc^ 
may, by the ancient practice of the court, if not under terms of pleading i« K. 15. 

• uifUp, 671. ^ 2 Str. 1267, 

^ Imp. C. P, 6 Ed. 241. > 668. 

® Pr.lleg. 282. “ 2 Str, 1271. I Wils. 2^1. S. C. cited. 

d Id, 3 Bos. & Pul. 171. 3 Taunt. 386. " 2 Chit. Rep. 400. 

jdnle, 667. ® Barnes, 337, Cas. Pr. C. P. 135. S. C. 

• Ii.T. 5 & 6 Geo. II. (6). K. B. 1 Wils. p Barnes, 346. 9 Wils. 20i. 264. 

29; AtjJSRnrg. Rich. Pr. K. B. 255, Barnes, 289.' 362. 

r 1 Ld. Raym. 674. 3 Salk. 211. 274. " Id. 362. 

S. C. • Cas. Pr. C. P. 141. Barnes, 155, S. C. 

* Say. Rep, 87. * 6 Moore, 496. 

^ Fhix, utr, Halid, 3% R.T. 5 & 6 Geo. ” 2 Wils. 263. and see Barnes, 338. I 

II. (6). K.B. Blac. Rep. 36* 2 Dunif, & East, 390. but 

* 2 Str. 906. 1181. 1 Wils, 177. 264. I see 3 Burnf. & East, 124. 1 Bos. & PuU 

Blac. Rep. 867. 228. jitUc, 471. 
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OF ABIDIH0 By'PI*EAS, &€• 

muahly, strike out the siMJcial plea or ilemurreri and return it witli the 
general issue, or a general demurrer ^ To prevent this, if the defendant 
plead a dilatory or frivolous plea, the court in term-time, or a judge in 
vacation^, will order him to abide by it, or plead some other plea, pe- 
remptorily, on the morrow or, if it be towards the end of the term, 
(that the plaintiff may have sufficient time to give notice of trial,) the 
court will order the defendant, if he \yill not abide by hia pica, to plead 
anotlier mstanily, provided always that the time allowed by the common 
rule to plead be expired*^ : And the practice is the same, with regard to 
frivohms demurrers The motion for these purposes is a motion of 
c<Mirsc, requiring only connsers signature. But where the defendant is 
under terms of pleading issuabh/, he is bound to abide by his plea ; and 
cannot afterwards strike out a special plea or demurrer, when the book h 
made up, and return it with the general issue After a rule for the de- 
fendant to abide by his plea, the ])laintiff cannot sign judgment as for 
of a plea, without an application to the court ; although sueli a 
ruh will n-.'t prevent the court from allowing the plaintiff to sign judg- 
ment 

When the defendant, in the King's Bench, is ruled to abide by his plea, 
he either abides by it or pleads another : In the former case, he may 
afterwards demur to the plaintiff's replication ; in the latter, he can only 
plead the general issue to which, ho-wever, he may add a notice of set 
off ^ : And, whether he be ruh*d to abide by his plea or not, it is a gene- 
ral rule, that the defendant cannot waive a special plea or special de- 
murrer, but in order to plead the general issue ^ ; though leave has been 
given under circumstances, for the defendant to ad(f a plea after issue 
joined, and even after two terms hav<; elaj>sed since he first pleaded b Jii 
the Common Pleas, the defendant must always abide by his plea, after 
the plaintiff has replied to it ; and therefore where the plaintiff moved 
that the defendant might ainde by his plea, the court rejected the inotiun 
as unnecessary But after a sj)ecial plea ])leaded, tliough the plaintiff 
has pre])ared his replication, yet the defendant in that court may the 
same term, before the delivery or filing of tlic replication, wmve his spe- 
cial plea, and plead the general issue, without paying costs ^ : And where 
the defendant pleads fairly, and there has been no delay the court on 
motion will at any time giv^c Him leave to withdraw a special plea, and 
jdcad the general issue, upon payment of costs, iji order to let in a trial 
upon the merits. But where a defendant has already ])leaded a tender i'. 


2 Salk. 5l5. 'R. T. 5 6 Geo. 11. (b), 

K. B. X WiU. s>0. 

^ 2 Bur. 7S1. 2 Ken. 483. S. C. 

' Aiy^Hind. Chap. XXVII. § 14. 

<• 2 Salk. 615. II. T. 5 & 0 Geo. II. (h\ 
*' ff'kile V. Gimts, T. 57 Geo. Ill, K. B. 
^ 1 Chit. Ilcp. 6(>5. iunotis: and see 5 
Sek 518. 

2^ir. I2:H. 


1 Uuriif. & East, 693. 

* IfL 694. tn nolis, 
k 2 Str. 960. 1 Wils. 29. 

» J Wils. 223, 

"* Coojxr V. Man^td. T. 31 Geo. III. C. 

P. Imp. C. P. 7 Ed. 258. jitUc, 484. (a.) ‘ 
" Cas. Pr. C. P. 155. 

“2 Wils. 391. 

^ Barn(»v, SSO. 
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OF ABIDING BY Ph^AB, &C. 

or the plaintiff has been delayed \ the court will not grant this indulg- 
ence ; and in one instance it was denied, where the defendant had pleaded 
a sham plea ^ : but in a subsequent case, where the defendant's attorney 
not having received instructions as to the nature of the defence to an 
action, pleaded a sham plea, and afterwards swore to merits, the court al- 
lowed such plea to be withdrawn on terms **. 

S Wils. S93. ® 7 Taunt. 278. 1 Moore, 28. S. C. 

Id. SCO. 
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CHAP, xx^ir. 


€lf Replications, and subsequent PCeadings. 


^ Rule to reply, When tlie defendant has put in his plea, he may rule the plaintiff to 

reply by obtaining a rule from the master, in the King’s Bench, on the 
back of the plea ; which is entered with the clerk of thft rules, and a copy 
served on the plaintiff’s attorney : In the Common Pleas, the rule to rc- 
When giver. ply is given on a m^a^cipe, with the secondaries. This' rule may be given 

at lay tinic in term, or within sixteen days after, in the King’s Bench **, 
<ir chofpior and, in the Common Picas, when time to plead has been 
obtained, if : the defendant plead, and g^vo a rule to reply, before the cx- 
jiiration of that time, the rule to reply will be of no avail, unless he give 
Term’s ijotico of. notice of his plea If the rule be not given till /o«r terms have elapsed, 
after pica pleaded, the plaintiff must have a term’s notice ® of the defend- 
ant s intention to give it, unless the cause hath been stayed by injunction 
or privilege ^ ; wliich notice must be given before the essoin day of the 
term ; and it is usual to give the rule on the day after tlie term is ex- 
pired*'. And where a cause has stood over for several terms, the rule to 
reply must be given of the term in which the judgment of non pros is 
When it expires, signed *. The rule to reply expires in Jour days exclusive after service, in 
the King’s Bench ; and Sunday, or any holyday on which the court does not 
sit, or the office is not open, if it be not the last, is to be accounted a fkiy 
within the rule K If ihe plaintiff do not reply within the time limited, 
or obtain an order for further time, wliich may be obtained on a judge’s 
summons, in like manner as an order for further time to plead, the defend- 
ant may sign a judgment of non pros^ ; and it is not necessary for him, in 
the King’s Bench, to demand a replication, tlie service of the copy of the 
rule being deemed in that court a demand of itself™ : but, in the Common 
Pleas, a replication must be demaruhid in writing, by the defendant’s at- 
t<»rney " ; after which, if a replication be not delivered, or filed at the pro- 
thoiiotaries office, in due time, lie may sign a judgment of ?ion pros^* And 
it seems that such judgment may be signed by one of two defendants in 


Judgmenl of 
nmi jmys, for 
not replying. 


Append. Chap. XXVIII. § 1, 2, 8. 

^ Imp. K, B, JO Ed. 264. And tlie prac- 
tice is the same in the Common IMcas, ex- 
cept that after Easter term, the rule must be 
given in tea days. Imp. C. P, 7 Ed. 296, 

® R. H. 16 Geo. III. in Scac, Man. Ex. 
Append. 220. 

M NewRep. C.P. 278. 

Append. Chap. XXVIII. § 4. 

* H, X .6 6 II. (A). K. B. 


® 2 Str. 1164. 

^ Inap. K. B. 10 Ed. 204. 

' 2 Chit. Hep. 283. 

* U. T. 1 Geo. 11. («). K. B. 

* Apjiend. Chap. XXVIII. § 6, 6. 

Imp. K. B. 10 Ed. 263. 

« Append. Chap. XXVIII. § 3. 

® Imp. K. B. 10 Ed, 203, 4. 490. In»i>. C- 
P. 7 Ed. 294, 6. 



OF SETTING ASIDE PLEAS. 677 

IreBp&sSy who has pleaded separately » ; or for not replying to a pleji, as to 
one of several counts in a declaration \ This is a final judgment ; on 
which the defendant may tax his costs, aud take out execution 

Within the tim^thnited by the rule to reply, or order for further lime, Proceedings of 
the plaintiff either moves tbeHiourt to set aside the plea, if unfounded ; or, 
admitting it to be well founded, in point of fact as well as law, he discon^ 
iinues his action •*, enters a nolle prosequi ®, siel processus, or cassetur hilla 
vel breve % or, in an action against an executor or administrator, takes 
judgment of assets in futuro^, &c.; or, admitting the fact, he denies the 
law by a demurrer ; or, admitting the law, he denies the fact, or confesses 
and avoids it, or concludes the defendant by matter of estoppel. 

If the defendant plead in abatement after a general imparlance, or to tlio Sotting aside 
jurisdiction of the court after a special imparlance, the plaintiff, we have 
seen may sign judgment, or apply to the court by motion to sot aside the 
jjlea. We have also seen, that when it is doubtful whether the j)lea be is- 
suable, the better way* in term time, is to move the court to set it aside * : 

And in general, if it be not clear that a bad plea may be considered as a 
nullity, tlic safest course is not to^ign judgment, but to talce issue tliercon, 
demur, or move the court to set it aside K When the defendant pleads a 
release, fraudulently obtained from the nomhml plaintiff, to the prejudice 
of the party really interested, and for whose benefit the action is brought, 
or from one of several plaintiffs to tlic prejudice of the rest, the court on 
motion will set aside the pica, and Order the release to be delivered up to 
be caiictdled : Thus, wliere the obligor of a bond, after notice of its being 
assigned, took a release from the obligee, and pleaded it to an action 
brought by the assignee, in the name of the obligee, the court of Common 
Pleas set the j^lca aside ; and under these circumstances, would not allow 
the obligor to plead payineiit of the bond K So, if a person who is sued 
by a landlord, in the name of his tenant, procure a release from the nominal 
plaintiff, the court will order the release to be (leli\-ered up, and permit 
the landlord to proceed : And where a landlord, with the permission of 
his bailiff*, who had made a distress for rent, commenced an action, in the 
bailiff's nanie, against the sheriff, for taking insufficient pledges, and the 
biiiliff afterwards, without the landlord’s privity, executed a release to the 
sheriff, who pleaded it darrein continuance, the court of Common 
Pleas set aside the plea, and ordered the release to be delivered up to be 
cancelled So, a plea of release by one of several plaintiffs was set aside 
by tlic court of King’s Bench, without costs, on the terms of indemnifying 

• rfal}M V. MuUcr, T. 23 Geo, III. K. B. 634-. 630. 

^ 4 Barn. & Cres. 136. * Jntc, 473. 

' Imp. K. B. 10 Ed. 263, 4. 496. Imp. C. ^ ArUe, 565. 

P. 7 Ed. 294-, 5, * i Bos. A Pul. 447. and sec the case of 

** Append. Chap. XX VIII. 5 9, 10. CraUt and wife v. D'^AeOi, T. 30 Goo. HI. 

• Jrf. § 1 1, 12, 13. 7 Dumf. & East, 670, {b), 7 Moore, 617. 

f Id, Chap. XXVI. § 7. 1 Younge & J. 362. 

« Id. Chap. XXII. § 10, &c. 21, Ac. and Doug. 407. and sec 7 Duriif. & Eust^ 

see 1 Chit. PI. 4 Ed. 498. 670. (a), 1 Bos. A Pul. 44H. (o). 

*» AfUe, 403, 4. 476.638, 9, and see mde, " 7 Taunt. 48. 
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Discontinuance. 

Of process, or 
pleading. 


Continuance of 
process. 


Before doclara- 
tioii. 


After declara- 
tion, issue, ver- 
dict, or de- 
murrer. 


A f»cr judgment 
by default. 


Entry of con- 
tinuances. 


the plaintiffs who had released the action, against the costs of it, although 
the consent of such plaintiffs had not been obtained before action brought ; 
it appearing that no consideration had been given for the release, and that 
the plaintiffs sued as trustees for the creditors of an insolvent person 
But, except a very strong case of fraud be made out, the court will not con- 
trol the legal power of a co-plaintiff to release the action ** ; And unless the 
plea beset aside, a judge at nisi prius has no equitable Jurisdiction, and 
can only look to the strict legal rights of the parties^^tipon the record : 
Therefore if, in an action for goods sold, the defendant preiVe a receipt in full 
signed by the plaintiff, evidence cannot be admitted, by way of answer to 
this defence, that the plaintiff had assigned fill his effects for the benefit of 
his creditors, that the action was brought by his trustees in his name, that 
no money passed when the receipt was given, and that the plaintiff on the 
record and the defendant had colluded together to defeat the action 

If the plaintiff perceive that he cannot maintain his action, it is usual 
for f,o take out a rule for leave to discontinue. Discojitin nance in a 

civil is cither of process, or of pleading : The former, before judgment, 

is the act Iff the clerk : but after judgment, it is the act of the court : 
the latter, of which something has been already said is the act of the 
j)arty. The process, or proceedings in a suit, should be regularly continu- 
ed from term to term, or from one day to another in the same term ^ be- 
tween the commencement of the suit and final judgment ; and if there be 
any lapse or want of continuance thatT is not aided, the parties arc out of 
court, and the plaintiff must begin de novo. Before declaration, there is, 
properly speaking, no continuance 6 ; though we have seen that the par- 
ties by consent might have obtained a day before declaration, which wfis 
called a dies datm precc parimm : After declaration, and before issue 
joined, the proceedings are continued by imparlance^ ; after issue joined, 
and before verdict, by viccewnes non misit hreve^ ; and after verdict or de- 
murrer, by curia advisari vnll ^ In the King’s Bench, the practice is 
never to enter continuances till the plea roll is made up, though the de- 
claration be of four or five terms standing ™ : And after plea pleaded, 
though the plaintiff have day to reply for several terms, yet no mention 
need be made on the roll, of any imparlance or continuance After 
judgment by default, and writ of inquiry awarded, there is no subsequent 
continuance between the parties, in tlie Common Pleas®; but in the 
King’s Bench, it is otherwise. Continuances may be entered at any time P: 


^ 1 Chit. Rep. 890. 
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And in a late case, the court "granted leave to enter continuances after 

verdict, in order to arrive at the justice of the case •. The want of a con- Wiuu of, when 

tinuaucc is aided by the appearance of the parties ^ : And as a disconti- 

nuance can never be objected pendente plaoi/o so after judgment, it is 

cured by the statute of jeofafts It has even been holden, that a conti- IMay be 

nuance may be added, after judgment in a penal action ® ; but tlien, there jn 

must be something to amend by 

A rule to discontinue s may be had cither before or after declaration ; li\i\r to ilisc-on- 
aiid it is usually granted upon payment of costs ^ An executor or adAii- 
nistrator is liable to costs upon a discontinuance, wlieii he has knowingly 
brought a wrong action ^ ; but wlieu that is not the case, he may have 
leave to discontinue, without paying costs * : And where, uptm setting Wiib, or w itb- 
asidc a verdict for the plaintiff, the costs arc directed to abide the event, ” 

and then tlic plaintiff discoutiu^s the action, the defendant is not entitled 
to the costs of the trial The rule to discontinue is aside-bar rule ; and and wliou 

may be had as a matter of course, from the clerk of the rules in tlic King s 
JIciLch, at any time before trial or inquiry": and leave has been given to K. 15. 
discontinue after argument, and before judgment on dcrjiurrer <Aii(l 
even after a xpccial verdict, the plaintiff may discontinue, by leave of the 
court, because that is not complete and final ; but in this case it is a great 
favour 1* ; And it is never granted after a general verdict i*, cn* writ of in- 
quiry executed and returned % nor after a peremptory rule for jiidgnieiit 
«ji demurrer In rcplei in^ the avo^vaiit, though an actor, cannot have a 
rule to discontinue ^ : And where a rule to discontinue is obtained by un- 
fair practice, the court will discharge it h 

TJie court of Common Pleas will not permit the demandant in a writ of In C. l\ 
right to discontinue " : And a discontinuance is not aUowcd in that court, 
after a special verdict, yi order to adduce fresh prot»f in contradiction to 
the verdict"^. The plaintiff cannot have leave to discontinue, pending a 
rule for judgment as in case of a nonsuit y : And where he moved to dis- 
continue upon j)ayiiieiit of costs, after jxidgmcnt given for him on demurs 
rcr, but not entered of record, and a writ of error brought, and bail put in 
thereupon, the court refused to make a rule to discontinue, without pay- 
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and how ob* 
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Appniiitment 
for^and taxation 
of costs on. 


llenicdy for 
recovery of 
costs* 


Kvidence of, in 
action for mali- 
cious arrest, ^c* 


roent of on tfao^^it tiM givoh, nnd 

cooiitorinaiu!ed> the ptaintlff^ in the Common Pleo^ obtained n 
rule to discontiouej upon payment of coats ; and it appearing that after 
the notice of trials and before the countermand^ a witness for the defendant, 
who resided'in London^ had set out for the Y^i assizes, the question was, 
whether the expense of this witness could be allowed the defendant in 
costs : The court held, that as the countermand was the costs for 

this witness could not be allowed 

The rule to discontinue is obtained from the clerK® ttO' rules in the 
King's Bench, or secondaries in the Common Pleas; but in the latter 
court, if it be after plea pleaded, the defendant's attorney must first con- 
sent to a rule in the treasury chamber ixi term-timo, or before a judge in 
vacation else there must be a rule to shew cause. And upon a rule 
to discontinue, the plaintiff must get an |ppointmen%from the master in 
the King's Bench, or prothonotnries in the Coffimon Pleas, to tax the 
und s^ve a copy of it on the defendant's al^rney ; it having been 
service of a rule to discon|piue, without an appointment 
to is not of itself a discontinuance of the action In the 

King's Bench, the master will tax the costs ex parU% if the defendant's 
attorney do not attend on the first appointment ® : But in the Common 
Pleas, another copy of the rule must be made, in case of non*attendance, 
and a second app&|niciit obtained thereon, and served as before, and so 
a third time ; and if he do not attend the third appointment, the protho- 
notaries wSl tax the costs ex parte The costs being taxed, are to be 
forthwith paid ; otherwise the plaintiff may be compelled to proceed in the 
act^ : for the rule being conditional, is liib stay of proceedings; audit 
has been holdcn, t^at for the non-payment of these costs, tlie plaintiff is 
not liable to an attachment s. An averment in i^n action for a malicious 
arrest, tliat the suit is wholly end^d and determined, is proved by evi- 
dence of the rule to disconiinue upon payment of costs, and that the costs 
were taxi^ and paid, without producing the roll, with judgment of dis- 
c^itinuance entered dpon it And where a rule to discontinue, on pay- 
ment of costs, was obtained by the plaintiff on the 6th of February, but 
the costs were not taxed until th^JJth of March; the court held, that 
when the costs were taxed, and the judgment of discontinuance entered 
up, it related bach to the day #iien the rule for a discontinuance was ob- 
tained, and that the action was to be considered discontinued from that 
time*. So, a rule for discharging the defendant out of custody at the 


^ X^ainrs, 

Id, S07. Sed tfutercf for in a late case, 
tlic expenses of a witness, utiiler similar cir- 
cun^stances, were allowed by the protliono- 
tairy: and see J X’rice, 381. PquI, Chap. 
XXXV. ’ 

' {n],.A P. 7Ed. 78S. ' 

^ 9 Durt^ tc But, 765. 

IOEd.675. ' 
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jpbintiCs «ttiti in m actm on a bill^f aH fiirth^r p^ 

ccedings in the cause should be stayed^ and the bill of ea^cbange delivered 
up to the defendant^ has been deemed evideiiice of the termination of the 
suit ^ But it seems^ that a judge's order to stay proceedings on payment 
of costs^ and proof of such payment, is not suflicient evidence that the first 
suit is at an end K And where it was averred in the declaration, that the 
defendant volnijtajiily permitted liis snit to be discontinued for MTint of 
prosecution, and tiiereupon it was considered by the court that he should 
take nothing %y prout patet per recordum, whereby the suit was 

ended and determined ; it was holden, that this averment was not proved 
by the production of a rule to discontinue ; but the recotd having been 
averred, ought to have been proved*^. 


A 7mllc prosequi is an ackllo^vlcdgmcnt or agreement by the pluintilf, 
that he will not further prosecute his suit, as to the whole or a part pf fttte 
cause of action ; or, where there are several defendants, some W 

one of them ^ 

On a })lea of coverture, &c. if the plaintiff cannot answer it, he may 
enter a nolle prosequi as to the whole cause of action ; but the defendant 
in such case is entitled to costs, under the 8 Eliz. c. 2«\§ 2^ 8o, if the 

defendant demur to one of several counts of a demration, the plaintifif 
may enter v. nolle prosequi as to that count which is demurred to, and 
proceed to trial upon the other counts ^ ; or, if he join in demurrer and 
obtain judgment, he may enter a nolle prosequi as to tlie issue, and pro- 
ceed to a writ of inquiry on the demurrer e; And if the plaintiff cnicr a 
nolle prosequi as to any of the counts in a dcclaratioli, he is not entitled 
to costs on such counts But, after a demurrer for rnis-joindcr, the 
plaintiff cannot cure it, hy entering k nolle prosequi * : And if there he 
a doinurrer to a dj*claration, consisting of two counts, against two defend- 
ants, because one of them was not named in the last count, Hhe plain- 
tiff cannot enter a fiolle jjf'osequi on that count, and proceed on the other 
If there be a demurrer to part, and an issue upon other part, and the 
plaiiiliff prevail on the demurrer, it was in one case holden, that without 
a nolle prosequi as to the issue, he cannot have a writ of inquiry on the 
dcamirrer ; because, on the trial of the issue, the same jury will ascertain 


Noth jiro&iiqui, 

what. 
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the <lam{^es for, .that part whioh is demurred to\ But> in a subsequent 
case ^ where the declaration consisted of four counts, to three of which 
there was a plea of non assumpsit, and a demurrer to the fourth ; and, 
after judgment on the demurrer, the plaintiff took out a writ of inquiry, 
and* executed it : this was moved to be set aside, there being no nolle pro* 
sequi on the roll ; and it was insisted, that the plaintiff ought to take out 
a venire, as well to try the issue, as to inquire of the damages upon the 
demurrer; Sed per Curiam, tliat is indeed the course, Witere the issues 
are carried down to trial, before tlie demurrer is deteittllicd, and in that 
case the jury give contingent damages ; but here, the demurrer being de- 
termined, and tlic plaintiff being able to recover all he goes for upon the 
fourth count, there is no reason why we should force him to carry down 
the record to nisi jjriiis : and as to the want of a nolle prosequi upon the 
roll, he may supply that, when he comes to enter the final judgment ; if 
not, the defendant will have the advantage of it upon a writ of error : 
The judgment upon the inquiry must stand.” 

In .uiion to or other action for a wrong, '^against several defendants, the 

Smhnts piiyutiff jilftyi at any time before final judgment, enter a nolle prosequi as 
to oncMefendantj and proceed against the others *’ : And so in assumpsit, 
or other action upon contract, against several defendants, one of whom 
jileads bankruptcy, or other matter in his personal discharge, the plaintiff 
may enter a nolle prosequi as to him, and proceed against the other de- 
fendants So, in trespass against several defendants, wliere the jury by 
mistake have assessed several damages, the ])laintiff may cure it by luiter- 
ijig a nolle prosequi as to one of tlie defendants, and taking judgment 
against the others But a nolle prosequi eax^not be entered as to one de- 
fendant, after final judgment against the others And it seems that in 
fissumpsit, or other action upon contract, against several defendants, the 
plaintiff cannot enter a nolle prosequi as to one, unless it be for some mat- 
ter operating in his personal discharge, without releasing the others e. 

where the plaintiff declares on a joint contract against two defendants, 
and one of them pleads infancy, the plaintiff cannot enter a nolle prosequi 
as to him, and proceed against the other defendant in that action ; but 
^ should commence a new action against the adult defendant only K In en- 

tering a nolle prosequi, the plaintiff need not be amerced p/*o falsa via* 
more ; but it is sufficient that the defendant be put witliout day K 
Stet jmcessus. Of a nature similar to a nolle prosequi, is the entry of a stet j^roccssus 

by which the plaintid' agrees that all furthel* proceedings in the acthni 
shall be stayed. This entry is usually made, where the defendant becomes 

* 1 Salk. 319. 13 Mod. 658* S. C. 19. 

»> 1 Str. 532. 8 Mod. 108. S. C. and see f 3 Salk. 455. 

7 Dunif. A East, 473. 1 Wxns. Saund. 5 ® 1 AVils. 89. and see 2 Maulc & Sel. 33. 

Ed. 109. (1). 444 . (} Taunt 179. 

' Ht)b. 70. Cro, Car. 239. 243. 2 Rol »> 3 Esp. lUp. 76. 6 Esp. Ucp. S. P. 

Abr. 100." 2 Salk. 455, 6, 7. 3 Salk. 244, 5. and sec 8 Taunt. 807. 4 Taunt. 468. 

1 Wils. 806. 1 1 Str. 674. 

‘*1 Wils. 89. k Append. Cliap. XXVIII, § 14, 

*nCo.6. Cra. Car. 289. 248. Cartli. 



OP A #BLtA, &C. 

insolvent pending the action ; and the objecit of it is to prevent him from 
obtaining judgment as in case of. a nonsuit®. 

On a plea in abatement, if the plaintiff cannot deny the truth of the Camiur bilia, 
matter alleged, and it is sufficient in law to quash the bill or writ, he may 
enter a cassetur hilla, vel breve ** ,* or, in other words, pray that the bill or 
writ may be quashed, to the intent that he may exhibit or sue out a better 
bill or writ against the defendant : and upon such entry, the defendant is 
not entitled tb costs* For the purpose of making this entry, a roll should Entry of, in 
be obtained, of term of the declaration, on which the declaration and 
plea should be entered : after which, the roll is taken to and docketed 
with the clerk of the judgments, in the King’s Bench ; and the master 
having marked the cassetur bilia thereon, it is filed with the clerk of the 
treasury ^ In the Common Pleas, the roll is obtained from the protho- in C. P. 
notaries, with wh6m it is afterwards docketed and filed 

In an action against an executor or administrator, if the defendant Judgment of 
jdead plcnc adminuttUvi^ and it cannot be proved that he has assets in tajuiuvo, 

liaiid, the ]}laintiff may confers tlie plea, and take judgments of assets in 
fuluro; ^vhich is an interlocutory or final judgment, accorc|jng to the na- 
ture of tlic action : and if it he only interlocutory, there must be a writ 
of inquiry to complete it. So, in an action against an insolvent debtor or 
fugitive, whose future effects remain liable to the payment of his debts, 
the plaiiitilF may take judgment fur his demand, to be levied of those 
effects 


Of rfc injuria, 
&c. vbsque tali 
vausd. 


A replication, denying tlic truth of the pica, is either in denial of the Replication in 
whole, or a part of it ; and such denial is eitlier direct and immediate, or 
consequential to, and preceded by an inducement : the latter mode of de- pica, 
nial is called a traverse 

When the defendant’s plea consists merely of matter of fact, triable b}" 
the country, in excuse or justification of the injury complained of, as 
Avhere the defendant, in trespass and assault, pleads son assault demesne, 
or justifies in an action for words, there the plaintiff may reply gcnerejly, 
tliat the defendant committed the injury of his own wrong, and without 
any such cjiuse as the defendant hath alleged ; wliich puts the whole 
matter of the plea in issue, and is called a replication de injurid sud pro* 
prid, absque tali causa s. But where the plea consists of matter of re- 
cord, as well as matter of fact, or the defendant claims, in his own right, 
or as servant to another, any interest in the land, or any common or rent 
issuing out of the land, or a way or passage over it, there de injuria, &c. 
generally is not a good replication*' ; but the plaintiff must either deny 
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im ) 

th# matter of record, w tt»yem the title epecially; or, adiuitting the 
matter of record or title, he mast reply, that the defendant committed the 
injury of his own wrong, and without the residue of the cause alleged by 
the defendant. So if the defendant, without claiming any interest in the 
land, justify under an authority derived immediately or mediately from the 
plaintiff, or by authority of law, de &c. generally, is not a good 

replication. 

^hen there is an affirmative and negative, either in express words or 
by necessary implication », or a complete confession and avoidance, a tra- 
verse is unnecessary and superfluous. But when there are two affirmatives 
which do not impliedly negative each other, or a confession and avoidance 
by argument only, it is necessary to add a traverse. A traverse is a de- 
nial of the whole, or most material point of the adversary's pleading 
or, if there 1^/^everal points equally material, of one of them‘d : and it 
should consist of some matter of fact, triable by the country, either ex- 
alleged"', or necessarily implied®. Matter of inducement tlierc- 
or e^uveyance to the action a mere suggestion surmise or supposal, 
the jime and place, or what is alleged under a ici/ice/, if immaterial, is not 
allowed to be traversed ; nor matter of law b, or mere legal inference ; 
matter of intention, which is not triable, as the scietis in an action of de- 
ceit ; matter of record which is not triable by the country ; or ayy otlier 
matter, which is not expressly alleged, or necessarily implied. But matter 
of inducement, &c. is traversable, if material*'. 

Every traverse ought to have a proper inducement ; and if that be bad, 
the traverse is insufficient * : But the inducement to a traverse does nut 
require nmcli certainty ; lliough the traverse itself should be certain and 
neither too large nor too narrow *, that is, it should deny so much as is 
material, and no more. The proper words for btjginning a traverse, are 
ahsfjue hoc ; but any words tantamount are sutiicieut, as et um : j\nd tlie 
replication ought not to conclude to the country^ unless it comprise the 
whole matter of tlie [ilca. Tlierc cannot be a traverse after a traverse, 
when the first was apt and material”' : but it is otherwise, when the first 
traverse was not to the point of tlie action, or iininuterial And tlie 
king is allowed to take a traverse after a traverse, when his title appears 
by office, or other matter of record. 

The want of a necessary traverse, or a traverse that is unnecessary and 
superfluous, is merely form, and aided after verdict, on a general demurrer, 


not proper or advisable, and tlic foira of it, 1 
Chit. PL 4 Ed. 526, &c. Stcpti. PI, 186, &c. 
•SStr. il77. 1 Wils,6. S. C. 

Steiih. PL 256, 7. 

216, 17,18. 

•M. 218. 19. 

^ Id. 212, 13. 257, 8. 

® id. 216 . 

^ further, tts to the aatarc and proper- 


tica of traverses in general, and ilieir difiereut 
kinds, &e. Steph. PL 170, &c. 230, &c. And 
as to special traverses, and what fact may be 
traversed or denied, see 1 Chit. PL 4- Ed. 
631, &c. Steph. P/. 188, &c. 

* Steph. PI. 208, 0, 10. 

^ Id. 213. 14. 

* id. 269, &c. 

id. 210, 11. 

^ Id. 21 1, 12. 
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or by pleading over. A traverse improperiy taken is alsb aided in like 
manner; as where it is withont an inducement^ or of an immaterial point, 
or of one that is not tlie most material^ or too large, or too narrow, or after 
a former traverse ^ 

If the plaintiff cannot deny the truth of the plea, he may confess and 
avoid it, or conclude the defendant by matter of estoppel. Avoidance, 
we have seen ^ is either by matter precedent, which is called an avoid-* 
ance in law, ot by matter subsequent, which is called an avoidance in 
fact And it is a rule, with regard to estoppels, that they should be 
pleaded with certainty in every particular ^ ; and in pleading or replying, 
the party must rely upon them 

In general we may observe, that the qualities of a replication are simi- 
lar to those of a plea : therefore it should answer the whole matter alleged, 
and he single certain, direct and positive, triable, and capj^dc of proof 
But tlunigh a replication must not be double, yet it may contain several 
distinct answers to different parts of the plea : Thus, at common law, 
ivhere the defendant in assumpsit pleads infancy, to a declaration con- 
sisting of several counts, the plaintiff may reply, as to part of his demand, 
that it was for necessaries ; to other part, that the defendant was of full 
age at the time of the contract ; and to other part, that he confirmed it 
after he came of age So, if an executor or administrator plead several 
judgments outstanding, and no assets ultra, the plaintiff may reply, as to 
one of the judgments, mil iiel record; and to another, that it was obtained 
or kept oil foot liy fraud *. And to a pica of set off^ consisting of several 
dcmiands upon judgment or recognizance and simple contract, the plaintiff 
in his replication may give several answers ; as, to the judgment or re- 


“ For the above niles respecting traverses, 
aiul the eases which illustrate them, see Coin. 
Dig. tit, Pl(’U(kr, (G.) &c, And see further 
as to traverses when necessary, and when 
not; 1 Wins. Saund. 6 Ed. 8.5. (I). 133. 
(4). g07. rf. (3, 4, r>). 209. (7, 8.) 2 Wms. 
Saund 5 Ed. 6. (3). 50. (3). what may or 
may not be traversi^d; 1 Wins. Saund. 6 
Ed. 23. (5.) 298. (3). 312. d (4, 5). 2 
Wins. Saund. 5 Ed. 10.(14). 300. (21, 22.) 
in what maiiner a traverse should be taken; 
1 Wms. Saund. 5 Ed. 82. (3). 268, (1). 
2<)9. (u (2). 2 Wms. Saund. 5 Ed. 207. 
(24). 295. b» (2). of a traverse after a tra.- 
verse; 1 Wms. Saund. 6 Ed. 22. (2). and 
when and how the want of, or a bad or defec- 
ive traverse is aided; 1 Wms. Saund. 5 Ed. 
14. (2). 20. fl. (1). See also 1 Chit. VI 4 
Ed. 531, &c. Steph. P/, 188, &e. 

Jntc, 643. 

^ See further, as to replications iu confess 


sian and avaidancct 1 Chit. PL 4 Ed. 540, 
&c. Steph. 7Y. 219, &c. 

^ Co. Lit. 303. a, 

® I Wms, Saund. 5 Ed. 325. a. (!■). And 
see further, as to estoppels, 1 Wms. Saund. 5 
Ed. 216.(2). 2 Wms. Saund. 5 Ed. 418. 
(1). 1 Chit. PL 4 Ed. 522, 3. Steph. PL 
239, 40, 41. ytiite, 662. 

*■ But see 2 Barn. & Cres, 908. 4 Dowl. 
& llyl. 579. S. C. 

® See further, as to these qualities, I Chit. 
PL 4 Ed. 656, 7. Steph. PL 264, &c. 297, 
&c« 342, &c. 

^ But a promise made after the commence- 
ment of an action, is not suiheiont to sustain 
a replication that the defendant, (who had 
pleaded infancy,) ratified his’ contract after lie 
came of age. 2 Barn. & Cres. 824, 4 Dowl, 
& Ryl, 546. S. C. 

» 1 Wins. Saund. 5 Ed. 337. a. b, (2). and 
see 1 Salk. 298. 1 Ld. Raym. 263. S. C. 
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Assifrning 
breaches hi re- 
plicatioiir on 
staL 8 & 9 W. 
III. c. 11. 


cognizances mniel record, and to the simple (^ontmct^ that he was not 
indebted, or the statute of limitations 

At common law, when an action was brought on a bond with a penalty, 
conditioned for the performance of covenants, the plaintiif could only 
have assigned one breach of the condition, by which the forfeiture was in- 
curred ; for if he had assigned several breaches, the declaration would 
have been bai3 for duplicity ; and if the issue joined on the brcacli as- 
signed had been found for the plaintiff^ he was entitled not only to re- 
cover the penalty, that being the legal debt, but also to take out execution 
for the same, although it far exceeded the amount of the damages actually 
sustained ; and the defendant could only have obtained relief in a court of 
equity. For preventing these inconveniences, to the plaintiff as well as 
to the defendimt, it \vas enacted by the statute 8 & 9 W. III. c. 11. § 8. 
that in all actions njjon any bond or bonds, or on any penal sum, for 
non-performancd of any covenants or agreements, in any indenture, 
“ or contained, the plaintiff or plaintiffs may assign as many 

‘ as he or they shall think fit; and the jury, upon the trial of 

such action or actions, shall and may assess, not only such damages and 
costs of suit as have heretofore been usually done in such cases, but 
also daiAages for such of the said breaches, so to be assigned, as the 
plaintiff, upon the trial of the issues, shall prove to have been broken ; 
and that the like judgment shall be entered on such verdict, as herdto*- 
fore hath been usually done in such like actions.'* This statute, we 
have seen ^ is cmpnhonf on the plaintiff, to proceed in the method it 
prescribes : and under it, the breaches may either be assigned in the de- 
claration, or in the replication. It was not formerly usual to assign them 
in the declaration ; but this is now commonly done, for avoiding the ne- 
cessity of a suggestion after judgment on demurrer, or by confession or 
nU dkit, or after a plea of non cst faclnm, See, : And where they arc so 
assigned, the defendant may deny the truth of them in his plea ; and, if 
necessary for his defence, may plead several matters. But when the 
bresiches are not assigned in the declaration, the usual course of pleading 
is, for the defendant in his j)lea to set out the condition, and plead per- 
formance generally ; upon which the plaintiff as,signs the breaches in hist 
replication In dehi on bond, conditioned for the payment of mortgage 
money, when the defendant pleads that he paid the money according to 
the condition, the plaintiff in his replication may take issue thereon, and 
conclude to the country, without assigning any further breach ** : And in 
general, the breaches arc held to be sufficiently assigned, though they are 


• 1 Chit, VI. 4 Ed. 500, 501. 

*» Ame, 684 . 

Ver Qwmbre^ 6 Taunt. 390. 1 Marsh 
97. S. C. 2 Chit. Hep. 298. (n). And see 
Coin. Dig. tit. Vkadet, F. 14. and the au-' 
thorhies there cited ; by \vhieh it seeins, that 
at common law» where a brei^ch was not ad- 


mitted by the plea, the plaintiff must have 
assigned it in his replication, and concluded 
with a veridcation, so as to give the defendant 
an opportunity of answering it. 

^ 5 Moore, 198. and see 2 Chit. Ilcp. 697. 
and the cases there cited. 



687 


OP A PR^TESTAMOO. 

not soid in terms to be according io the form of the siatut^M After a plea 
of non esl facltm or that the bond was obtained by fraud S &c. when 
the breaches arc not assigned in the declaration^ the plaintiff, in the King's 
Bench, is allowed to suggest them, in making up the issue ; and proceed 
to assess damages thereon, at the time the issue is tried. This suggestion 
may be entered at any time before the trial ; though, where the issue has 
been previously made up and delivered on such plea, it is irregular to de- 
liver a second issue with a suggestion, without a summons and judge's 
order And, in a late case ®, leave was given by the court of King's 
Bench to the plaintiff, in debt on bond conditioned to perform an award, 
after judgment for him upon a plea of judgment recovered, and "Writ of 
error allowed, to execute a writ of inquiry upon the above statute, and to 
sign a new judgment, on the terms of paying costs, and putting the de- 
fendant in statu quo, &c. But, in the Common Pleas, on a plea of gene- 
ral performance, if the plaintiff, instead of assigning breaches in his re- 
plication, deny the performance and conclude to the country, and then 
suggest l)reaches of the condition, it is bad on demurrer ; and if the de- 
fendant do not demur, but take issue and go to trial on the question of 
performance, the court will after verdict award a repleader 

In order to avoid duplicity, when a party is to answer two matters, and 
yet by law lie can only plead or reply to one of them,, he may pro/c#/ 
against the one, and plead or reply to the other : as where a delivery and 
acceptance are stated, of money or goods, &:c, he may protest against the 
delivery, and take issue on the acceptance ; or if a defendant plead that 
he is seised in fee of land, and prescribe for common of pasture, &c. the 
plaintiff in his replication may protest against the seisin, and take issue 
on the prescription. This is called a protestation, or, from the gerund 
used in making it when the proceedings were in Latin, a profesiando ; and 
is defined to be a saving to the party who takes it, from being concluded 
by any matter alleged, or objected against him on the other side, upon 
which lie cannot take issue s, A protestando is said by Lord Coke to be 
an exclusion of a conclusion ; or a safeguard to the party, which kcepeth 
him from being concluded by the plea he is to make, if the issue be found 
for him ^ : And where it is doubtful whether a pleading be good, it is 
usual for the opposite party to protest that it is insufficient in law, before 
he answers it. But that which is the ground of the party’s suit cannot 
be taken by protestation ; for it may be denied by answer, and issue may 
be joined upon it : as in detinue by the executor of A., the defendant can- 


® l.*i Kast, 3. and see 5 Durnf. & Easi, 
: 340 . 

^ 8 Durnf, & East, 255. and see 1 Esp. 
Ilep. 277. Append. Chap. XXX. § 10. 

' 6 Maule & SeL 60. 2 Chit. Hep. 298. 

S.C. 

8 Durnf. & East, 255. 

® 14 East, 401. 

f 5 Taunt. 386. 1 Marsh. 95. S. C. And 
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Saund. 5 Ed. 58. (1). 2 Wms. Saund. 5 Ed* 
187. (2). Sel. Nl PW. 6 Ed. 591, &c. I 
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not take by pwtaitation tluA A‘;did ^lAmakf’jan M«'e:^tor, 

for it is the grmtd «f the sciit, and utterly desttuyiMthe phdhtiff ’s aetim ; 
arid that which is the effect of the party a suit cannot he token by pro- 
testation ». Also it is a rule, that a protestation /which is repugnant to, 
or inconsistent with the plea> or an idle and superfluous protestation, is 
npt good 

A protestation is perfectly inoperative in the pleading in which it is 
used, it neither admitting nor denying any thing in that suit : and where 
one pleads a plea, and takes another matter by protestation, and the issue 
is found against him, the protestation is of no service ^ ; it being a rule, 
that a protestation does not avail the party that takes it, if the issue he 
found against him, but only prevents a conclusion where the issue is flmnd 
for him, unless it be a matter that cannot be pleaded or on which issue 
cannot be joined and then it shall be saved to the party protesting, 
though the issue he libtind agaii^t him ^ 

The only additional quality required in a replication, is that to b<5 con- 
sistent with, and do not depart from the declaration. Departure in plead- 
ing is, when a man quits or departs from the case or defence which he has 
first made, and has recourse to another ; or, in other words, when the re- 
plication or rejoinder contains matter not pursuant to the declaration or 
plea, and which does not support and fortify it Thus, if the declara- 
tion be founded on the common law, the plaintiff in his replication cannot 
maintain it by a special custom, or act of parliament ^ So, in an action 
of dedt on an arbitration bond, if the defendant plead no award made,** 
and the plaintiflF, in his replication, set out an award, and assign a breach, 
the defendant cannot rejoin that the award was not tendered or is void \ 
or Ithat the defendant hath performed, or been ready to perform it I So, 
in an action of dedt on bond, conditioned for the payment of an annuity, 
if the defendant plead no such memorial as tlie stotute requires,'* to 
which the plaintiff replies that there was a memorial, which contained the 
names of tko parties. See. and the consideration for which the annuity was 
granted, and the defendant rejoins that the consideration is untruly al- 
lied in the memorial to have been paid to both obligors, for that one of 
tliem did not receive any part of it ; this rejoinder is bad, as bdng a de- 
parture from the plea™. So, in an action of dedt on bond, conditioned for 
the performance of covenants, if the defendant plead performance, and 


• Plowdv 876. Doc, Fhc, 296. and see 
Moor, 856, 6. Cro. Car. 365. $ Wils. 109, 
10. 116. 

Bro. Abr, tit. Protestation, L 5. Flowd. 
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^ For tbe several caves on tbia sul^ect, see 
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the pkhfttlff reply and assign a breach, the defendant cannot rejoin aiiy 
matter in excuse of performance*. But where the rejoinder discloses 
new matter, in explanation or fortification of the bar, it is no departure : 

Thus, where the defendant, in an action of debt on an arbitration bond, 
pleaded no award/' and the plaintiff in his replication set out the 
award, and the defendant in his rejoinder stated the whole award, in 
which was recited the bond of submission, by which it appeared, upon the 
face of the award, that it was not warranted by the submission, and then 
demurred ; the court held, that the rejoinder was not inconsistent with, 
nor a departure from the plea*^. In scire facias against bail, they pleaded In scire facias 
that there was no ca. sa, against the principal, the plaintiff replied, by 
shewing the ca, sa, and a return of ^on est inventus, the defendant re- 
joined that the ca, sa, did not lie four days in the oflice ; and this, on de- 
murrer, was holden to be a departure ; although, by the practice of the 
court, the proceedings were on that account irregular, and might liavo 
been set aside But where bail, sued in scire facias upon their recog- 
nizance, pleaded that no ca. sa, was dul^ sued out, returned and filed, 
against the principal, according to the custom and practice of the court, 
to which the plaintiff in his replication shewed a writ of ca, sa. issued 
into Middlesex, it was holden to be no departure for the defendant to re- 
join, that tlie venue in the action against the^ principal was laid in Lofidon ; 
fyr that sustains the plea 

Time and place, wlicn material, cannot be departed from ; as, in an As to time and 
action upon a bond or promissory note 8, the plaintiff in his replication 
cannot vary from the day laid in the declaration. So, in an action for a 
local trespass, he cannot reply that it was committed at a different place. 

But when the time laid in the declaration is immaterial, there, if it be- 
come necessary by the defendant’s plea, the plaintiff in his replication 
may depart from it ; as in trespass or trover or upon a general mdebi^ 
iatus assumpsit *when the time becomes material by the defendant's plea 
of a release, tender, or the statute of limitations, &c. So, in an action for a 
transitory trespass, wlicn the defendant pleads a local justification, the 
plaintiff, in his replication, may vary from the place laid in the declara- 
tion \ The proper mode of taking advantage of a departure, is by de- How taken 
murrer; for if the defendant, instead of demurring, take issue upon a re- 
plication containing a departure, and it be found against him, the court 
will not arrest the judgment 
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But though a departure be not allowable^ yet in axeny aoXions^ and 
ticularly in irespasx, the plaintiiF^ who has alleged in his declaration n 
general wrong, may, in his ropheatiun, after an evasive plea by the de- 
iciidant, reduce that general wrong to a more particular c(?rtaiuty, by as- 
.signiiig the injury afresh, with all its specific circumstances, in sucli man- 
ner as clearly to asicertuin and identify it, consistently with his general 
coiiipliiint ; which is called a new or 9iavcl asdgnmenl ». 

iV now assignment is either as to time, place, or other circumstances- 
AVith respect to time, when tlie defendant justifies under a right of com- 
mon, Sze. at particular times, the plaintiff may new assign the trespass at 
<>tlier times. So, in an action of Jissault and battery, if the deiendant plead 
$oit assault demesne^ and tliere were in truth two assaults, one of which 
the defoiidant can justify, and the other" not, the plaintiff may new assign 
the assault for which he brought his action'*. And it seems that the de- 
fendant in sacli case may prove an assault on any day before the action 
t the plaintiff cannot give in evidence an assault at another 

d ^ or at another time on the same day, without a new assignment 
Blit where the defendant, in trespass quare clausum J'rvgil on several 
days, jilcatls leave and licence to the wdiole, if some of the trespasses w'cre 
committed after the licence w*as revoked, the plaintiff need not new as- 
sign ; as the defendant, by his j)lea, undertakes to prove a licence sufiiciciit 
to cover all the acts of trespass ^ 

With respect to place, it is a rule, that if the plaintiff in trespass 
give it a name by his writ, the defendant cannot vary from that name ; 
but if the writ be only general, quare clausum J'regit, and the plaintiff* 
give a name in his count, this shall not bind the defendant, but he may 
give the place another name *■’. And it is on all hands agreed, that wlnm 
the Avrit and count are both general, tlic defendant may give the placii a 
name in his plea*’; or he may plead liberum ieuementum gcuendly, with- 
out giving it a name Hut Avhen the place is made material by the de- 
fendant’s ]>lea, he must shew' it ivith certainty : as in trespass, for taking 
and carrying away the jilaintiff goods in Z)., the defendant pleaded that 
the locus hi quo ivas his freehold, and that he tcK)k the goods damage Jea- 
sant, &c. the plaintiff' demurred generally, and had judgment; for the 
action l)eing transitory, tliere is no locus in quo supposed, Z). lading only 
alleged for a venue ; therefore, if the defendant w’ill make the place ma- 
terial, it must come on his part to sliew the certainty of it 

If the defendant say, that the hem' iu quo is six acres in 1). which are 
his freehold, and the plaintiff' say they are his freehold, and in truth the 
plaintiff and defendant have both six acres there, it Avas in one case de- 
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that the defendant cannot give in evidence, that he committed 
the trespass in his own soil, unless he give a name certain to the six acres; 
fbr otherwise^ it is said, the plaintiff cannot make a new assignment *. 

So where the plaintiff, in trespass quare clausum fregil, names the close 
in his declaration, and the defendant pleads liberum tencmenium generally, 
without giving any further description of the close, the plaintiff is not 
driven to a new assignment ; but is entitled to recover, upon proving a 
trespass committed in a close in his possession, bearing the name given in 
the declaration, although the defendant may have a close in the same 
parish, known by the same name But where the defendant, in tres- 
pass quare clausum fregil in 1). pleads liberum fefieineuinm, without giving 
the close a name, and issue is joined thereupon, it seems to be sufficient 
for him to shew anij close there that is his freehold^ ; and therefore, in that 
case, the better way is to make a new assignment. 

As the plaintiff may new assign the trespass in a difFerent close, so he In anfither part 
may new assign it in another part of the same close. In the latter case, ^ **^***^ 
he ought to allege, in what ’other part of the close the defendant com- 
mitted the trespass, as in the soufh or norih part, so that the diflercnce 
may be plainly perceived ‘h If the defendant justify under a right of way, i:xira viam. 
the plaintiff may either deny the existence of the right claimed by the 
defendant, or admitting it, he may new assign the trespass, extra imm : 
or, if the declaration be so framed as to include several trespasses of the In what rases 
same nature, he may deny the right, as well as make a new assignment, 
by saying that he brought his action, not only for the trespass attempted in 

to be justified, but also for the other trespass extra viam. And where the 
defendant justifies under a right of common of pasture, or turbary, Sic. 
the plaintiff may, if the declaration will admit of it, state the trespass to 
have been committed on otlicr occasions, and for (►ther purposes, than 
those mentioned in the plea. But where the plaintiff complains of a single 
act of trespass, wdiich is justified by the defendant, the plaintiff cannot in 
his replication talte issue upon the facts of the justification, and also newly 
assign either the same or different matters ; such replication and new as- 
signment being double®. The plaintiff therefore, in such case, should 
cither reply to the }dea, or new assign the trespass, according to the facts 
of the case : If the plea do not contain a complete answer to the trespass, Whm proper 
then the plaintiff should reply, by denying or confessing and avoiding it i; 
but if the trespass be completely justified by the plea, the plaintiff should 
not reply thereto, but make a new assignment, if the facts of the case will 
warrant it « : By new assigning, however, he admits that the trespass in 
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New jissigimient 
inusL be certain. 

1’Ie.is to. 


Coneliisioii of 
replication. 


■ '■ ' ' ' OF ' ,&c.' ' 

the ^edamtiim is aiaswi^,by ttie pli«i lind unless 4 diflereiit 

trespass of the same nature can he proved, tlie plaihtitf must MI in his 
action And where the declaration consisted of* two ec^ts, to the first 
of which there was a justification, and the plaintiff new assigned the tres- 
pass, as having been committed at a subsequent time, but failed at the 
trial in proving his new assignment, the court held, that he could not 
have recourse to the second count ; for by new assigning he admitted that 
he did not intend to proceed for the trespass that was justified, but to rely 
on his new assignment ; and as there were only two trespasses, one of 
ivhich was admitted to Ixi answered, he could not avail himself of the other 
trespass, both on the new assignment and on the second count ^ 

A new assignment, being in nature of a new declaration should be 
equally certain ; and the defendant may answer it in the same way, either 
by pleading the general issue of not guilty, or a special justification**. 
But, in answer to a new assignment at a different place, he cannot say 
that ilie places mentioned in the plea and new assignment are the same®; 
ior by new assigning, the plaintiff admits the truth of the plea, and is 
estopped from giving any evidence in the place stated therein ; so that ii 
the places arc in truth tlic same, the defendant may take advantage of it 
on the general issue of not guilty. Neither can the defendant justify at a 
different place, and traverse the jduce mentioned in the new assignment 
When a replication denies the whole substance of the defendant's plea, 
there tlie plaintiff ought to tender an issue, and conclude to the country®' 
and it matters not whether the replication in such case be with or without 
a traverse ; for where a traverse comprises the whole matter of the plea, 
the replication may still conclude to the country But when a particu- 
lar fact is selected and denied, the conclusion seems to depend on the form 
of the replication : If it be so framed, as simply to deny the fact, with- 
out any inducement or traverse, it ought to conclude to the Countrj’ but 
the plaintiff is not always obliged to reply in that way, for in some cases 
he is allowed, after a proper inducement, to traverse the fact, Avith an 
absque hoc ** ; and when a particular fact is so traversed, the replication 
should conclude to the court, with an averment and prayer of damages, or 


8 Moore, 32G. J IMng. 317. S. C. Ry. & 
Mo. 118. 1 Car. & P, 381. S. C. 4 Bam. 
& Cres. 70 k 7 Dowl. & Kyi. 187. S. C. o 
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S. C. 
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“ i Ken. 389. 

^ Bro. Abr, tit. TVvjs/wm, pi. 168. 359. 

* X(Lpl. 3. 168. Cro. Eliz. 855. 492, 3. 
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nsniptmentSf when necessary orlaot, and how 
niftrlrt. and nlnadinsSra thereon. J Wms. 
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Ed. 5. (3). 1 Chit. PI. 4 Ed. 542, &c. 
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2 1 Bur. 316. 2 Bur. 1022. Doiig. 94. 
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^ 2 Durnf. & East, 439. and the cases 
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cf th#,debt; Wid damage$^: ,4ndit.i»aa tliat whenever 

new matter is alleged in the replicsatiou, it should be concluded with an 
averment, in order to give thp defendant an opportunity of answering it^ 

A new assignment concludes, by averring that the trespass newly assigned Of ntiw asb^llii- 
is another and different trespass than that mentioned in tlie plea j where- 
fore, inasmuch as the defendant hath not answered the trespass newly as- 
signed, the plaintiff prays judgment, and his damages, &c. 

Ill the King*s Bench, when the plea was entered in the general issue or 

book, or Mivered to the plaintiff’s attorney, the replication should in all 
cases be deliveredj to the defendant’s attorney ; but otherwise it should be K.B. 


Jtkd in the office of the clerk of the papers: And a similiter to the 
general issue must be delivered, or the defendant will he entitled to sign 
a judgment of non pros^. The replication also should be signed by 
counsel, unless it conclude to the country. In the Common Picas, the InC.P, 
replication is either filed in the prothonotarics office, or delivered to the 
defendant’s attorney : And, in that court, a tender of an issue in fact must 
be signed liy a serjeant, but a joinder in issue need not*\ 

If the plaintiff rcjdy, ivithont joining issue, the defendant may bo called 
upon to rejoin; or if tliere be a new as^signmellt, lie may be ruled to plead 
thereto, in like manner as to the original declaration The rejoinder 
should bo delivered to the plaintiff’s attorney, or filed in the office of tlio 
clerk of the papers, in the King’s Beiicli, in like manner as the replica- 
tion : In the Common Pleas, it is filed with the prothonotarics. And, 
after a rejoinder, if the parties are not yet at issue, the plaintiff must jwr- 
rejoin, the defendant rebni, and the plaintiff surrebut^ Ike, till issue is 
joined. The rule for these purposes is given by the master or secondaries, 
in like manner as the rule to reply ; and if the defendant neglect to rejoin 
or rebut, when called upon for that purpose, tlic plaintiff, in the King’s 
Bench, may strike out the previous pleadings, and sign judgment by de- 
fault, as for want of a plea If the plaintiff, on the other hand, do not 
surrejoin, or surrebut, within the time limited by the rule, or orelcr for 
further time, the defendant may sign a judgment of 7ton pros; and it is 
not necessary for him, in the King’s Bench, to demand a surrejoinder, &c. 
the service of the copy of tlie rule being deemed a demand of itself: but, 
in the Common Pleas, a surrejoinder, &c. must be demanded, before judg- 
ment is signed. 


Rule to rejoin, 
or plead to new 
ussignrnent. 

Delivering, or 
filing, rejoinder. 


Surrejoindcri re- 
butter, nml sur- 
rebutter, &c. 

Rule for, aud 
consequences of 
not rejoining, 
&c. 


Demand of 
suritjoinder, &e. 


“ Jd, m, 1 Bur. rno. 2 Durnf. & East, 
142, 3. 

^ 2 Wils. 6b. Doug. .58. 2 Durnf. Sc 
East, 576. And see further, us to the mode 
of concluding replications, &c. and when they 
should conclude to the countiy, or with a 
verification; 1 Wins. Saund. 5 Ed, 10.3. (I). 
327. (1). 334. (9). 338. (5. 7). 339. (8). 
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^ 3 Dowl. & Ryl. 1. 

1 Bos. A Pul. 469, 3 Bos. & Pul. 171. 
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‘ 6 Durnf. & East, 152. And see further, 
as to rejoindet'Sf Ac. 1 Wms, Saund. 5 Ed. 
318. a. (1). 1 Chit. PL 4 Ed. 603, Ac. 



Demurrer, 

wlmt. 

To vliole, or 
ptirt of declara- 
tion, or to plea, 
replication, Ssc, 


General, or 
special. 


For duplicity. 


At common law. 


* t im 3 


CHAP. XXIX. 


Of Demurrers, and Amendment. 


A Demurrer admits the &ct8, and refers the law arising thereon to the 
judgment of the court * : And it is either to the whole or part of a decla- 
ration ; or to the plea, replication, &c. When there are several counts in 
a declaration, sonic of which are good in point of law, and the rest bad> 
the defendant can only demur to the latter ; for if he were to demur gene- 
rally to the whole declaration, the court would give judgment against 
hu» 8o, if the sum demanded by a declaration in scire facias be divi- 
slhie on the record, and there l>e no objection to one part of it, a demurrer 
which goes to the whole is bad If a plea or replication, which is entire, 
be bad in part, it is in general bad for the whole ** : But a plea of set off, 
wherein the diemands are divisible, and in nature of several counts in a 
declaration, forms an exception to this rule ^ 

Demurrers are generator special^; the former are to the substance, 
the latter to iheform of pleading. Thus, if a defective title be alleged, it 
is a fault in substance, for which the party may demur generally ; but if 
a title be defectively stated, it is only a fault in form, which must be spe- 
cially assigned for cause of demurrer. Of the latter nature is dapliciii/ : 
and it is not suilicient to say that the pleading is double, or contains two 
matters ; but the party demurring must specially shew wherein the dupli- 
city consists 

At common law, there were special demurrers, but they were never ne- 
ccssajy except in cases of duplicity, and therefore were seldom used ; for 
as the law was then taken to be, upon a special demurrer, the party could 
take advantage of no other defect in the pleadings, but of that which was 
specially assigned for cause of his demurrer ; but upon a general d^inur- 
rer, he might take advantage of all manner of defects, that of duplicity 
only excepted. And there was no inconvenience in this practice; for 
the pleadings being at bar viv& voce, and the excej)tions taken ore tenus. 


» Co. Lit. 71. b. ri Mofl. 1.^2. 

1 Wms. Saund. 6 Ed. 286. (9). 2 Wms. 
Saund. 6 Iki, 380. (U). i Wils. 248. 1 
New Rep. C. P. 43. 

« II East, 3G6. 

^ 1 Wms. Saund. 5 Ed. 28. (2), 387. (1). 
S Wms. Saund, 3 Ed. 127. b, c. 1 Salk. .312. 
1 Duruf. & East, 40. 3 Durnf. & East, 374, 
i CbiU B, 4 Ed. 46 6. Ste^jh, B 159, 

&c. 


® 2 Blac. Rep. 910. 

’ ' f Co, Lit. 72. a. Steph. PL 403, 4. And 
for the fonns of general demurrers to decla- 
rations, and pleas, &c. and joinders therein, 
sec Append. Chap. XXIX, § 1,3. 6, 7. 

* R. M, 1654. § 17. K. B. R. M. 1664. 
5 20. C. P. 1 Salk. 219. Willes, 220. Cas. 
temp, Hardw. 167. and see 1 Wins, Saund. 
5 Ed, 337. 6, (3). Steph. PL 264, &c. 



OF , DEMURRER®: 

causes of demurrer were as well known upon a general demurrer, as 
upon a special one 

Afterwards, when tlie practice of pleading at bar altered, this })iil>' 
lie inconvenience followed from the use of general demurrers ,* that the 
parties went on to argument, without knowing .what they were td argue ; 
and this W'as the occasion of making the staUitc 27 Eliz. c. 5. by which 
it is enacted, that after demurrer joined and entered in any action or 
suit, in any court of record, the judges shall proceed and give judgment, 
according as tlie very right of the cause and matter in law shall appear 
to them, without regarding any imperfection, defect, or w'ant of form, in 
any writ, return, plaint, declaration, or other ])lcading, process, or 
course of proceeding whatsoever, except those only whiclv the party dc- 
** murring shall specially and particularly set down and express, together 
with his demurrer/’ This statute, by making known the causes of 
demurrer, was so far rcstorativ'^e of the common law : and as a general 
demurrer before did confess all matters formally jiieaded, so by lh;s sta- 
tute, wlicucv'er the right sufficiently a])pc*arcd to the court, it confessed all 
matters, though jileaded informally 

But tliere were still many defects and imperfections, whicli were not 
aided as form upon a general demurrer : to remedy wliich it was enacted, 
by the statute 4 Ana. c- 10. § 1. that no advantage or exception shall 
be taken of or for an immaterial traverse, the default of entering 
“ pledgfjs upon any bill or declaration, the default of alleging a ptojirl 
in curia of any bond, bill, indenture, or other deed, incntiuiicd in the 
** declaration or other pleading, or of letters testamentary, or letters of ad- 
ministration, the omission of vi ci armis, or contra paccni, the want of 
“ averment of Aoc paratus ext veriftvere.^ or hoc paralux cal vcriftcarc pn 
retvrdum, or not alleging prout paid per record im'' : but the court 
shall give judgment, according to the very right of the cause, without, 
regarding any such irupcrfcctions, omissions and defects, or any other 
matter of like nature, except the same shall he specially and ])arti- 
cularly set down, and shewn for cause of demurrer, notuithslaiiding 
“ the same might have heretofore been taken to be matter of substance, 
and not aided by the statute of Queen EHzahdh, so as sufticieiit matter 
ap^iear in the pleadings, upon which the court may give judgment, ae- 
cording to the very right of the cause.” Since the making of these 
statutes, the party, ou a general demurrer, can only talce advantage of de- 
fects ill substance; and therefore, if the defects lie not clearly of that 
nature, it is safe>t to demur specially, in ^vhich case he may not only take 
advantage of such defects, but also of any others that are specially set 
down The plaintiff, liowevor, need never demur specially to a plea in 

abatement 


» 3 KSalk. \n. 

Hob. 233. 

*^11 East, 516. 565, 

** 1 Wms. Sauud. 5 Ed. 33V. (3). And 


sfC further, as to demwnrers and joinders, 1 
Chit. PL 4 Ed. 573, &c. SterpU* PI. 158. he., 
** Per Baykjfj J. 2 Maulc & Sel. 485. 
AiUe, 638. 
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my., e. 5. 


4 Ann. c. 16. 


Wliat may be 
taken tnl vantage 
of, on general 
demurrer. 




AW demurrers 
must be signed. 
Delivering, or 
WUng, ill K* B. 


In C P. 


Rule to join in 
demurrer, in 
K. B. 


In C. P. 


Waiving de- 
murrer, in K. B. 


Practice in 
Exchequer. 


Joining in de- 
murrer, Of 
amending, &c. 

Amendments at 
common law. 


AU vrliiedikeT ^gned b]r.^un$di 

in tke. Kirig-s Benc^)l^ or a serjeant in t\m Ccanmon Plena and> in tke 
2(iilg*a Peiich> general demurrers to the declaration must be delivered 
the pjaintiif's attorney ; but special demurrers, or general demurrers 
after special pleas, muat be filed in the ofiice of the clerk of the papers, 
who makes copies of them^ And a general demurrer to part of a declara- 
tion, and the general issue to the rest, or a general demurrer to a plea of 
nil deheti in an action of debt on boiid, must, we have seen \ be delivered 
to the opposite attorney, and not Jikd with the clerk of the papers. In 
the Common Pleas, all demurrers, whether general or special, may either 
be filed in the protbonotaries* ofiice, or delivered to the opposite attorney ^ 
And when either j)arty has demurred, he should obtain a rule from the 
master in the King’s Bench, and enter it with the clerk of the rules, for 
the ppposite party to join in demurrer a copy of which rule should be 
duly served. In the Cominon Pleas, a rule to join in demurrer is given 
with the secondaries in like manner as the rule to plead; and a joinder 
hi demurrer should be demanded before judgment ; and in that court, 
a joiiider in demurrer must have a serjeaut’s hand *. The defendant, we 
may remember, cannot waive a general demurrer to the declaration, in the 
King’s Bench ; but a special one may be waived after the book is made 
up, unite tlic defendant has been ])reviously ruled, and elected to abide 
by it K In* the •Exchequer it is a rule ^ that in all cases where the 
plaintiff demurs to the defendant's plea, or other subsequent jileading, 
and the defendant joins in demurrer, the plaintiff shall be at liberty to 
enter the issue in law upon the roll, and move for a concilium, without 
giving the defendant any rule to bring in the demurrer book/* 


When either party demurs, the other, in due time, joins in demurrer, 
and proceeds to argument ; or he amends, discontinues or enters a nolle 
prosequi 

Amendments arc either at common law, or by statute At common 
law, there was very little rcKim for amendments : for, according to Britton, 
the judges were to risjord the parols, or pleadings, deduced before them 
in judgment ; but they were not to erase their records, nor amend tbem, 
nor record against their enrolment Sic, All mistakes, however, were 
amendable at common law, during the same term ** ; and afterwards, an 
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^ Append. Chap. XXIX. § 7. 
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Pul. 171. in ftotis. 
k Ante, 673, 4. 

* R. T. 26 & 27 Geo. II. § 4. in Scac. 
Man. Ex. Append. 211. 

“ Ante, 677. 

“ Co. Ut. 72, a. R. M. 1654. § 17. K. B. 
R. M, 1664. § 20, C. P. Atite, 681, 2. 

® 1 Str. 137. 

P 4 Inst. 255, Gilb, C. P. 107. 

^ 8 Co. 167. Gilb. C, P. 108. 
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amendment waa in some instances permitted, as in the recital of a writ, or 
entry of an essoin or continuances % &c. So, at common law, when the 
pleadings were ore tenus at the bar of the court, if any error was per- 
ceived in them, it 'svas presently amended ^ ^Afterwards, when the plead- Whilst pleadings 
ings came to be in paper, it was thought but reasonable that the parties 
should have the like indulgence S And hence it is now settled^, that 
whilst the pleadings are in paper, and before they are entered of record, 
the court or a judge will amend the declaration®, plca^, replication s, &c. 
in form or in substance, on proper and equitable terms ; and declarations 
in octions on bail bonds may be amended, in the Common Pleas, as well 
as any other declarations Amendments are commonly made by sum- How made, 
mons and order, at a judge's chambers : or they may be made by the 
judges, on their circuits, by the statute 1 Geo. IV. c. 55. J 5.*; pre- 
viously to which statute, it seems that when the amendment proposed was 
material, it could not have been made by a judge at nisi priusK 

The declaration may he amended, in form or in substance ; and it may Of declaration, 
l>e so amended, even after a plea in abatement of misnomer *, or the sta- abatement!"&c 
tiitc of additions*”, &c. or a plea of nul tiel record^. And leave has been After verdict, or 
granted, upon the application of the plaintiff, to amend the declaration 
after verdict, by increasing the damages laid, according to the truth of the 
case, as found by the jury j the former verdict being at the same time set 
aside, and a new trial granted, to enable the defendant to make his de- 
fence to the demand so enlarged o. So, after a nonsuit had been set aside 
in prohibition^ the plaintiff had leave to amend the suggestion, which in- 
advertently alleged immemorial payment of tithes to the king and his 
predecessors, by inserting and to such other person or persons as had or 
claimed title thereto p." And the court of Common Pleas permitted the 
record to be amended, and a new trial had, after nonsuit for a variance, 
in an undefended cause ‘b But, in the King's Bench, the plaintiff was By adding ntsw 
not formerly allowed to add a new count to his declaration, xmder pretence after 

of amending it, after plea pleaded, or after the end of the second term plea, or end of 

second term, in 

K.B. 

Id, 1307. cow/m, 

" I Wils. 87. 7 Durnf. & East, 447. (rf). 

2 Chit. Rep. 27. K. B. and see Cas. Pr. C. 
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1 New Rep. C. P.28. 9 East, 336- 1 Stark. 
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Moore, 164. 2 Brod. & Bing. 397. S. C. 
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In C. P. 


iTW 9 »ther€liim^the writ* ** : and a new right ofaetion was eoitsidercd^ in 
this respect, as a new count ^ Yet, where the {daintiffh deeiared as exe- 
eatorsi on a promise to tlieir testator, and issue was joined on u plea of 
the statute of limiti^ions, t^e court of King’s Bench, after two terms, 
permitted the plaintiffs to :miend, by laying the promise to have been 
made to themselves ^ : But the amendment in this case was under parti- 
oular ciroumstances ; and if it had not been allowed, the aotion would 
have been lost, by the running of the statute of limitations It is now 
the practice however, in the King's Bench, to permit a new count to be 
added after the end of the second term, when the cause of aetioai is sub- 
stantially the same ; though not for a different cause of action. 

In tha Common Pleas, the course of the court formerly was, that tlie 
plaintiff might, at any time before the end of the second tenn, have leave 
to amend his declaratiou, by adding new counts, but not afterwards At 
present, however, it is not an invariable rule in that court, that a new 
count sliall not be added after the second term. The principle of the rule 
t's, that as tjie plaintiff would have been out of court at the end of the se- 
cond term, if he had not declared at all, so the court will not suffer him 
to declare upon a fresh cause of action, after that time has elapsed^; but 
when t^e cause of action is substantially the same, a new count may be 
added : Therefore, where the plaintiff, having obtained leave to amend a 
count in his declaration, added new counts, which contained no new cause 
of action, but only varied the manner of stating that which was demurred 
to, the court of Common Pleas would not order them to be struck out 
So, in an action by the assignees of a bankrupt, for the rescue of goods 
distrained for rent due to the bankrupt, that court allowed the declaration 
to be amended, by adding new counts, stating the facts to have taken 
place in the time of the provisional assignees, though two terms had 
elapsed since the return of the writ, the cause of action being substantially 
the same K In an aetiun for money lost by stock-jobbing, on the statute 
7 Geo- II. c. 8. the court of Common Pleas permitted the declaration to 
be amended, as between the plaintiff' and defendant, by clianging it from 
aummpsil to debt * ; But where the j)laiiitiff, having sued out process in 
declared in case^ by which the bail were disclairged, that court re- 
fused to amend the declaration, by changing it from case to debt K And 
in an action of debt, to recover penalties against a sheriff's officer for ex- 
tortion, on the statute 39 Geo. 11. c. 28. §12, that court will not allow 
the declaration to be amended, by adding new counts on the statute 
23 Hen. VI. c. 9^. 


* M. 10 Gea. II. rcg. 2. m nods, K. 
B. 1 was. U9, Say. Hep. 97. 151. 2H, 

^ Say. Eep. 234. 
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Barties, 488. 

* Cas. Br. C. P. 131. sod see Barnes^ 19. 
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6 Moore, 490. 
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0 Moore, 490. ” ; 
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tn a real action, it is not of conrse to amend the declaration or county 
in the Common Pleas ; but the demandant ought to make out a case by 
affidavit * : And the court refused to allow the demandant in a writ of 
right to amend the mistake of a Christian name in the count, or to discon-* 
tinue the suit, though an affidavit accounting for the mistake was pro- 
duced**. Ill a subsequent case, they refused to permit the count in a 
writ of right to be amended, by introducing an additional step in the 
descent ; though it was sworn that the mistake had arisen from the de- 
mandant having been misinformed in the country, where inquiry had %em 
made, respecting the title, and that the demandant would be barred, un- 
less the amendment were allowed ® : And amendments are so little 
favoured in a writ of right, that after an amendment of the count had 
been made under a judge's order, the court discharged the order for making 
it **. So, they would not allow a writ of summons to be quashed, which 
had been irregularly executed And an amendment of the disseisor's 
name was refused, in a writ of entry sur disseisin en le 2 X)sl But a de- 
claration on a writ of pariilion, and the sheriff's return, were amended, 
by striking out an erroneous description of the quality of the estates con- 
veyed to the different parties e. And the demandant was allowed to with- 
draw a demurrer and reply de novo, in a writ of foimedon, upon shewing 
good ground by affidavit **. 

Fines and recoveries, being considered as common assurances, the court 
of Common Pleas will amend them, when they have sufficient authority, 
so as to effectuate the intention of the parties. The ground upon which 
the court proceeds, in making these amendments, is the statute 8 Hen. VI. 
c. 1 2. which authorizes them to amend the misprision of the clerk ; and 
as the prcecipe is the cursitor's instruction for an original writ, so a deed 
to lead or declare the uses is considered as his instruction for a fine or re- 
covery *. By the above statute, a mistake in the form teste *, or return 
of a writ of covenant for levying a fine, or writ of entry for suffering a re- 
covery ”, may be amended by the court, where the mistake was occasioned 
by the misprision of the clerk, and there is something to amend by ; but 
otherwise, it seems, it is not amendable 

Fines may in general be amended, by the deed to lead or declare the 
uses P, in the names of the parties % or in tlie description of the premises ^ 
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or of the where they, ere .and, in one case^, the court 

permitted a fine to pass as to all the conusar,$ except one^ whose ackoew*' 
lodgment had been taken incorrectly, and whose interest was so inconsi- 
derable that the parties did not think it worth while to have another fine. 
So, the court allowed the warranty in a fine to be amended, by altering it 
from a warranty by the husband and wife, and the heirs of the husband, 
to a warranty by the husband and wife, and the heirs of the 7vifc But 
where there was no deed to declare the uses, they would not permit an al- 
teration to be made in the Christian ^ or siruames ^ of the parties : And if 
the name of a party be written on an erasure, this, being a suspicious cir- 
cumstance, must be explained by afiidavit, before the amendment can be 
made although the party had signed Ins right name at the foot of the 
deed s. Where the deed was general, and the intent only proved by af- 
fidavit, the court would not allow the number of acres inserted in a fine to 
be increased **. So, where a fine was levied, of thirty acres of land, twelve 
acres of meadov’, and twenty ^fivc acres of pasture, and in the deed to lead 
lliK uses, the estate was described as consisting of thirty ^five acres in the 
whole, the court refused to amend the fine, by increasing the quantity of 
eacli species of land, so as to make each cover the whole quantity intended 
to be conveyed K And where a mistake having been made in the concord 
of a fine, in the number of messuages to be conveyed, the writ of covenant 
was altered in conformity thereto, but was afterwards restored to its ori- 
ginal form ; the court ^vould not amend the concord by the writ of couc- 
nant so altered, but left the ptirty to his remedy by a new caption, or by 
re-ackiLOwlcdging the concord So, if there be two pnecipes to a fine, 
and the premises be described in the one as manors tithes and tenements, 
and in the other as tenements only, the court will not allow the fine to 
pass ^ But a fine, with double operation, was amended, by striking out 
lands in reversion 

Hie court in one case permitted the name of a parish to be inserted in 
a tine, according to the deed to lead the uses, although, on account of tlic 
length of time wijich had elapsed since the date of the deed, no one oouhl 
swear that the parcels lying in that parish were intended to pass " ; and 
in another, the fine was amended, by inserting a parish different from that 
which was named hi the deed to lead the uses, it being certain by the 
deed, which specified the quantities and occupiers, that the land was in- 
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tended to pass*. And a fine may be amended^ by substituting one 
county for another, if it appear that the lands intended to pass arc situate 
in the same parish, which runs into both counties But in general an 
amendment cannot be made, by transposing parishes from one county to an- 
other And where a fine comprised only lands lying in the parishes of S. 
and S., within a larger district, the deed so describing the lands, which 
were in truth within the parish of P. in the same district, the court re- 
fused to amend the fine, by inserting also the parish of P 

A fine may also be amended, where there has been a mistake in the In entry of 
entry of the king’s silver®, or of the proclamations^: And the con- proclamations?*^ 
cord of a fine being Ibst, before it had passed the custos brevium office. Concord sup- 
thc court permitted a new concord and acknowledgment to be prepared, 
and the fine to be perfected So, a fine was allowed to pass, by a copy 
of the proecipe and concord left with the chief justice, and signed by the 
parties, the original having been lost But although tlie court will Alteration of 
amend a fine in matters of /bm, yet when it is recorded of one term, they 
will not alter it, and make it a fine of another *. A fine cannot in gene- Aindavit, fi>r 
ral be amended, without an affidavit connecting it with the deed produced 
to warrant the amendment ^ : And the affidtivit must state that the pos- 
session has been in conformity to, and followed the deed to lead or declare 
the uses, since the fine was levied *. 

Becovorics in like manner may be amended, by the deed to lead or de- Amendment of 

dare the uses, in striking out altering adding to or transposing r Jeed'tcPicatfor 

the names of the parties : And where a recovery was intended to be suf- uses, in 

, , 1 . 1 , names of par- 

fered by A. B. and C. his wife, but the name of the wife was totally ties. 

omitted, the court ordered it to be amended % So, a recovery may be 

amended in by substituting a new commissicwier for the demandant 

in the dedimus potestatem, and retaking the acknowledgment But the 

court would not amend a recovery, by inserting the name of the husband 

of a vouchee ® ; nor by substituting the name of one joint-tenant to the 

pnveipe^ for that of his companion ^ And a recovery cannot be amended, 

by inserting an additional Christian name of the vouchee, if he has always 
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A WAmnt of nttorney ifi a recovery was atiientled in one case, by insert- 
ing ati additional Christian fiatne of the vouchee ^ ; and in another, by sub- 
stituting the naniie of the attorney for that of the vouchee, which had been 
inserted by mistake instead of the attorney's®. But it is now settled, 
that the court will not amend a warrant of attorney, which is the act of 
the party and therefbrc they refused to amend a recovery, by adding 
the name of one of the parties, which had been omitted in the warrant of 
attorney ; nor would they suffer the recovery to pass with this defect ®. 
So, where the prwcipe, in the vouchee's warrant of attorney in a recovery, 
rightly described the parties to the plea, but the body of the warrant of 
attorney expressed that the vouchee appointed his attorney, to gain or lose 
in a plea of land against the tenant, instead of the demandant, the court 
refused either to amend the warrant of attorney, or to suffer the recovery 
to fimif and construe the latter clause as repugnant'and inoperative So, 
*:lKy wouM not direct their officer to pass a recovery, where there was a 
mistake in the form of the writ of entry, to which the warrant of attorney 
related, by making it a detnand, instead of a prwcipe nor would they 
permit the same mistake to be rectified, by amending the warrant of at- 
torney ^ : And where a part of the premises named in the deed to head 
the uses had been omitted in the copy of the prwcipe, which precedes the 
warrant of attorney, the court refused to permit an amendment, by insert- 
ing the words omitted ; saying they could not apply the warrant of attor- 
ney to premises not named in the prwcipe *. The prwcipe for the writ of 
entry however, at the head of the warrant of attorney, is not so conclusively 
a part of it, but that it may be amended, after execution, by the writ of 
entiy^ ^ : And where the vouchee's warrant of attorney in a recovery omitted 
to express, in the body of the warrant, against whom the plea of land was, 
which appeared by the prwcipe, the court, though they would not amend the 
warrant of attorney, held that the authority must refer to the plea as de- 
scribed by the prwcipe, and permitted the recovery to pass K So, a re- 
covery was permitted to pass, where the warrant of attorney did not state 
between whom the plea of land was ; it being evident from the prwcipe, 
for what purpoie the attornies were appointed™ ; and also, where the war- 
rant of attorney was in a plea of land,” omitting the words ** to gain 
or lose And where, in the Warrant of attorney, the words, to gain or lose 
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in a plea were Jbjr mistake^ instead tie xamX ivedb^ 

to gain or lose in a plea of land) the court permitted the recovery to pasa> 
as the word trespass might be rejected as surplusage So, a recovery was 
allowed to puss^ although the words their attoruies’* were omitted in the 
warrant ^of attorney given by two vouchees^. And if a wrong sirname of 
the demandant be inserted by mistake in the warrant of attorney and sub« 

SC<iuent instruments, the court will allow the recovery to pass, on the pro- 
d|^et|on of a new warrant of attorney, rectifying such mistake, and cm de- 
posing tlie other instruments with the officer in the mean time 
Ak recovery may also be amended, by the deed to lead or declare the uses. In description 
ii| the description of the premises, or of the place where they are situate \ of premises, 
With regard to the former, it has been holden, that a recovery may be 
amended, by inserting other premises not mentioned therein, aecording to 
the deed to lead or declare the uses, on payment of an additional fine at 
th^ alienation office® : and it has been amended, by increasing the quan- 
tities of specific closes, described in the deed as being less than they really 
were But no amendment can be made in the description of the pre- 
mises, or of the parish in which they arc situate where it is not war- 
ranted by the deed to lead or declare the uses ; nor unless the true num- 
ber of messuages, &c. Ini distinctly and precisely sworn to * ; nor without 
proi'jf of seisin of the vouchee of an estate tail therein, at the time of the 
recovery, and that it was intended they should pass K And where a re- 
covery of years old was found by mistake to comprise only two mes- 
suages and twenty acres of land, instead of six messuages and three hun^ 
dred acres of land, the blunder being W'holly unexplained and unaccounted 
for, the court refused to permit an amendment, by substituting the larger 
quantity *. If marsh land be described as land generally, in a recovery, 
it may be amended, by inserting the word marsh before land,” on 
an affidavit stating how the premises had been occupied since the recovery 
was suflTered So, a recovery of land may be amended, by inserting the 
wwds meadow and pasture ” before land ; although it was described as 
land generally in the recovery, and deed to lead the uses ”, But where 
wood land liad been converted into arable, the court would not allow an 
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have pafiscd a^der either deecn^tion St^, th& co^M w^ctU fm fen^i^ 
reearery to be amended^ by increasing the quantity of land, where the 
deed to lead the uses contained suffident terms to shew that it was in** 
tended to pass ; nor was it deemed necessary that the exact a<!measnre^ 
inent sliould be inserted in sack deed'’. And as ^neadw will pass in a 
recovery under the word land/* the court it seems wiH not now amend 
a recovery, by adding the word meadow ^.** A recovery may be ameiided, 
by inserting a rent charge \ fee farm rent S or tithes where it appm*s 
that they were intended to pass, and the words of tlie deed are 
comprehensive to include them ; or, by inserting the words " the ad^’soW- 
son of,” before those of the rectory of the church of He ; '* or, of the 
vicarage S’* &c. ; or by substituting the words “ advowson of the dhurch/' 
for the word rectory ' or, the words perpetual advowsoiis,” for those 
of " tithes to rectories belonging and appertaining ^ ;* or, by describing 
tithes, as arising out of a borough and parish, instead of a rectory h But 
the court refused to amend a recovery, suffered many years before, by in- 
serting an advowson, although it was omitted by mistake, and had formed 
part of the estate since the recovery was suffered ; without an affidavit, 
stating how the presentations had ^ne in the mean time So, an amend- 
ment was refused, by striking out the aggregate sum of several rents, and 
inserting the different rents or sums of which it was composed And 
the court will not amend a recovery, by adding the tithes of the premises, 
under the word hereditaments, where that word does not occur in the 
operative part of the deed ® ; nor, by striking out a portion of tithes,” 
and substituting ** all the tithes ” arising from the lands conveyed 

With regard to the situation of the premises, recoveries have been 
amended, by substituting a hamlet for a parish % or part of a parish which 
lay 'Within a liberty, for other part of a parish whicli lay within a borough, 
in the same county ’’ ; and by inserting a parish named in the deed to lead 
or declare the uses, after a cmisiderable lapse of time So, a recovery of 
the manor of A. and eight messuages in A. was amended, by adding the 
names of the parishes in which the premises were partly situate ; those 
parishes being comprised in the manor of A^ And a recovery was 
amended, by inserting a parish not named in the deed to lead the uses ; 
the lands intended to pass having been specified therein, as to the niim- 
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ber of as wdl as the names of the vendor and oceupierj at the time 
the teeovery was sufered So, where bnds in two parishes were con* 
veyed'as lying in the parish of O. which was not the true name of either^ 
nor of any parish, but was an addition equally applicable to both, the 
court permitted both parislies to be added to an old recovery K And 
where a deed to make a tenant to the prwcipe comprised tithes in two pa- 
rishes, and an amendment had been improperly introduced into the reco- 
veryi which confined its operation to one parish only, the court allowed 
the words of such amendment to be transposed, so as to give effect to the 
deed, and comprise both parishes So, a recovery may be amended, by 
substituting the parish of A. for B. if the deed to lead the uses com- 
prehend all the estates of the deihandant, situate in the county where 
such parishes lie So, a recovery has been amended, by altering the 
name of a parish misnamed in the deed making the tenant to the praadpe^ 
as well as in the recovery, upon an ufBdavit that the vouchee was seised of 
the land in question in one parish, and that he was seised of no land 
whatever in the other®. And the recovery was amended in a modern 
case, by inserting the county of the town of *V. for the county of S. the 
court considering it merely as a clerical misprision But where the 
situation of the premises is mistaken in the deed to lead or declare the 
uses, it cannot be amended by the court ^ : And they would not permit a 
recovery to be amended, by inserting a parish not named in the d(^d to 
make a tenant to the pr(vcip€, although it appeared that the parish was 
named in the instnictions given for preparing that deed, and that the 
lauds were parcel of an estate which was intended to pass ; for by the 
omission in the deed, there could be no good tenant to the praecipe So, 
the court refused to amend a recovery, by adding two parishes in unqua- 
lified terms, where the deed enumerated several manors, and a great ex- 
tent of lands in many parishes, and the puq>use of the amendment was 
only to include certain parcels of one manor, which lay in the omitted pa- 
rishes ^ And they will not amend a recovery, by inserting more parishes, 
unless it be clear that the land in those parishes passed by the deed ^ ; nor 
unless it appear to be absolutely necessary So, where a recovery was 
suffered in the city of Litchfield, which is a county of itself, where the 
vouchee had lands upon which it might operate, the court would not suffer 
it to be amended, by striking out the city of Liickfield, and inserting the 
county of Stafford, with other consequential amendments, and also by in- 
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Of Judgment. 


Motion for, 
cannot be made 
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term. 

Affidavit for. 


Heading decla- 
ration to court. 


serting the nanie of 9 aiiMher inentiio^ teco<<r)cry ** : 

not can a lecovery lie amended^ moB to asoke it pramieeoin one of t #0 
counties, in tke alternative **5 not by changing k from onem^ty to 
other ^ So, where a vonchee had, in his instructions to suffix a recolrery^ 
and in the deed to lead the uses preyed , in parauance thereof, ^ siisde* 
scribed the parish in which certain doses were situate, though they were 
described in the deed with truth and certainty in other respects, die court 
tefused to^tubstitute the parish in which the lands lay, for the parish 
named in the deed and recovery 

The return of the trrit of entry may be amended, by adapting it to the 
time taking the acknowledgment ^ : And the return of a writ of sum** 
mons was altered, by inserting asubsef^uont return day, where there were 
several vouchees residing in different counties, and one of them could not 
sign it until a day after it was made returnable But the court would 
not enlarge the return of a writ of summons, so as to make a tenn inter* 
vene between the teslc and return s. The judgment on a common reiQO* 
WTf has been amended, by striking out the word adjudgied^ and inserting 
instead thereof, the word considered ^ : and amendments have been made 
in the award and return of the writ of seisin K But, by the statute 23 
Eliz. c. 3. § 10. none of the fines or recoveries theretofore levied, pass* 
ed or suffered, which shall be exemplified under the great seal, according 
to the form of that act, shall after such exemplification had, be in any 
wise amended.*" 

The court, we hare seen S will not entertain a motion on the last day 
of term, for the amendment of fines or recoveries, or any of the proceed- 
ings therein ^ or on any subject relating thereto And when a fine or 
recovery is moved to be amended, the court will always require an affida^ 
vlt to be made, that the possession has been in conformity to, and followed 
the deed to lead or declare the uses, since such fine or recovery was levied 
or suffered ^ : And a recovery was not permitted to be amended, on an 
unqualified idfidavit that the possession had gone along with the title, for 
a period king before the deponents knowledge, without stating the grounds 
of his beliefs. On applying to amend a recovery, it is not necessary to 
shew a title to the court, further back than a seisin in tail of the vouchee P. 
And it is a rule, that the material part of the deed, which is to authorise 
the amendment, shall be read to the court by one of the serjeants at law. 


* 8 BIac. Itep. 874^ 

^ I Taunt 638. 

® 3 Taunt 4-18, and see 4 Taunt 708. bui 
see 8 Taunt. 87. 1 Moore, 680. S. C. 

**6 Taunt 145. 

* 6 Tattnt 260. and see 8 Taunt 197. 
f 7 Moore, 889. 

« 3 Bbc. Hep. 1801. 1888, 4. and see 3 
Taunt 104, A. 

Barnes, 20. 28, 


* Cas, Pr. C. P. 127. Barnes, 23. 2 Wilt 
2. 6 Taunt 195. 1 Marsh. 638. S.C. 

^ Antet 499. 

> R. H. 60 Geo. III. k 1 Geo. IV. C. P. 
4 Moore, 320* 2 Brod. & Bing. 122. 

4 Mooro, U3. 1 Brod. k Bing. 468. 
SC. 

" 6 Moore, 269. 

® 7 Taunt 697. 

P 4 Tautit 166. 
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OF aJIBXOMEMX.* ' 

or by tlio ^cer of the eooit^ and not by the attorney for the amendment •** 
The court refused to iriake an on^r, cmnpelling the amendment of a re- 
covery suffered by an inaolveiit debtor ^ : And a remainder-man in tail 
may be heard to shew cause against the amcridment of a recovery When 

the deed is lost, a Feooveiy cannot be amended by an attested copy ; nor 
by an office copy of the enredment of the deed : but it may be amended 
by the carolxaent itsdf lieing brought into court If there be palpable 
mistalces in a fine or> recovery, throng the neglect of the atWney, the 
court will order him to pay the costs of its amendment '■ 

Before plea, there are no eosts payable upon amending the declaration, 
in ordinary cases, except the costs of the application ; and, in the King’s 
Bench, the declaration may be amended in matter of form^ after the ge- 
neral issue pleaded, and before entry, without paying costa, or giving an 
imparlance ^ : But if the amendment be in’ matter of mbsiance, or after 
the general issue is entered e, or a special plea pleaded \ the plaintiff must 
pay costs or give an imparlance, at the election of the defendant K And 
where the plaintiff gave notice of trial for the assises, and afterwards 
countermanded, and then applied for an order to amend the declaration, 
which order was obtained on the terms of the defendants having an im- 
})arlance till the next term, the court of King's Bench refused to rescind 
so much of the order as related to the imparlance K In the Common 
Pleas, it is a rule, that before the declaration is actually entered, the 
plaintiff may amend it, paying costs or giving an imparlance at his own 
election, by order of a judge of the court, or protlionotary ; and even after 
it is entered, if the amendment be but a small matter, that doth not de- 
face the roll, it is amendable, before issue or demurrer entered, by nile of 
court, upon jiayment of costs, and liberty to plead with a new or further 
imparlance \ But where the defendant had demurred, and given a rule 
to join in demurrer, the court held that the plaintiff must pay costs, on 
amending his declaration, and could not amend on giving aii imparlance 
And where a motion was made to amend a declaration, after the plea-roll 
filed> it was objected that the motion ought to be to amend the roll, and 
not the declaration : and the amendments prayed being very long, and 
such as could not be made without greatly defecing the roll, the motion 
was denied ; although it was contended that a vacatur might be marked 
on the roll filed, or it might be taken off the file, and a new roll of the 


* 6 Taunt. 579. 
b 8 Taunt. 105. 

• 7 Taunt. 362. 

4 Taunt. 798. and see 5 Taunt 570. 
•4Moow,17I. 

f K. M/ 10 Geo. ir. reg, 2. (^). K, B. 
And for the form of th^ rule to amend, in K. 
B. or.C. P, sec Append. Chap. XXIX. § 
11 , 12 . 

« R. M. 10 Geo. II. reg.% (5). K. B. Sty. 
P. li. 20. 2 Sir. 950. 1 Ul P. R. 69. 


b 2 Str. 890. Lota, 155. . , 

* Sed qutere: as it seems, from E. M. 
1654. § JS. K. B. & § 17. C. P. that the 
election to pay costs, or give an imparlance, 
is with the plaint^: and see 2 Keb. 120 
362. 1 LU. P. R. 58. 60. 62. accord, 
k 1 Chit R^. 246. Ante, 469. 

1 R. M. 1654. § 17. C. P. but see 2 St- 
050. sernh, contrtL 
"* Barnes, 6. 


Refusal of, and 
shewing cause 
against amend- 
ment. 

When deed is 
lost. 


Costs on, when 
payable by at- 
torney. 

Amending de- 
claration, with- 
out, or on pay- 
ment of cost^ 
&c. 


z z 2 • 




'j'imp to iticad, 
after amend- 
iiieut. 


Rule to plcadf 
in K. R. 

In C. P. 


Pleading dc 
uora* 


Amending pleas, 
or replications, 
&c 


J% b$enj^ at tibe 

ar^.iaa4e^mtlu>Rti eoats K, Bi^t jSm mm be uttdmtood as oon- 
tp where the actien j» to be ^dbfetfded oft merits ; 

.^or wbpre the ^ound of defence is l^e formal slip or mistake in the 
declaration^ wliich would bo obviated by theamendment, the plaintiff must 
pay aUv the costs subsequent to the declaration> if the defendant wiU 
thereupon pay the debt and pseyious costs ; or» in an action for general 
d{wn?g«8>. judgment go by default ® ; or, in ejectmenU give up the pos- 
sesjsion of the premises but otherwise, the plaintiff, will be allowed to 
amend, on payment of the costs of the application merely^* 

Ou amending the declaration in the King’s Bench, after plea pleaded, 
the defendimt is at liberty to plead de novo, if his case require it, and has 
two days allowed him for that purpose, after the amendment made, and 
payrn^t of costs ^ ; and if a rule to plead be entered the same tern the 
aniendment is made, though before such amendment, it is sufficient ; other- 
wise, a rule to plead must be entered But, in the Common Pleas, 
we hayeseen, the defendant is entitled in all cases, on amending the de- 
claration, to a new four day rule to plead e : And in that court, after an 
amendment of a declaration, the defendant is at liberty to plead de novo, 
that is, he may do so if he has occasion, or thinks proper, but he is not 
obliged to vary his first defence ^ : Ajid as this liberty is not incident to 
every amendment, it is not always necessary to insert it in the judge's or- 
der to amend If the declaration, however, be amended after issue de- 
livered, it should be re-delivered after the amendment made, and payment 
of costs K 

The reason for not permitting a new count to be added, or right of ac- 
tion alleged, after the end of the second term, is that the plaintiff is ob- 
liged to declare within two terms ; and a new count or right of action is 
considered us a new declaration But this reason is not applicable to 
pleas or replications, &c. which may be amended at any time, so long as 
they arc in paper : Thus, where the defendant in trespass pleaded two 
pleas in Hilary term, and in Trinity term, after issue joined, obtained a 
rule to sliew cause why he should not have leave to amend his two pleas, 
and to add a third plea, the rule was made absolute, upon payment of 
costs ^ So where, in a plea by an executor of a former judgment re- 
covered, a less sum was stated by mistake than the judgment was really 


* Barnes, 8. andi see 2 Cliit. Rep. 34. Id, 
soft. 1 BowL &Hyl. 173. S. C. 

■ * 3 Taunt. 81. 

' -T V. Hifme, T. 7 Geo. IV. K. 13. 

Iter Baylcy, J. 

Ry. & Mo. 380. 

' JQ Geo. 11. (Z»). K. B. 

^;oicientl» H seejois, the defendant did not 
plead de fiovot after an amendment t 2 Salk, 
517* but he is now at liberty to do lo* when 
tht* annend^ri^Ms of such a fixture as to oc- 


casion any alteration in the plea, but not 
otherwise. 

f 2 Salk. 517, 18. 520. R. T. 5 & 6 Geo. 
11. (6). K. B, Yates v. lSdmowis,T,S& Geo. 
IIL KB. S Darnf.& East, 87. 2 Chit 
Rep. 332. 

B 2 Blac-Rep. 766. Ante, 469. 475. 

Barnes, 273. 
i^Taunt 400. ^ 
klWlfc223; ; 

1 Id, Hind, and ace Bamea» 22, 


fkhAkML t^ 4^chaii ^ 

oMi by m8ertfa]g;ite:>^ applitetten for 

such maendmm^ xm till a con^ide^bfe time after the reccird 

had been made up »: and the p]|i^nti(F in mch case allowed to reply 
per fraudtM^* So where, in co^i^anf, the defendant was not allowed to 
give a oouriter-demand in evidence at the trial, under a notice of set off 
delivered with the plea of nan eH factum, the court afterwards granted a 
rule to shew cause, why the defendant should not he permitted to plead a, 
set off^ on payment of the costs of the former trial And, in a late case ®, 
the court ■ of Common Pleas allowed several avowries in replevin to be 
amended, by altering the name and description of the locus in quo, and 
stating the holding to have been for a year, instead of half a year, and 
also by adding new avowries, varying the amount of the rent ; although 
issue had been joined, and notice of trial given and countermanded, and 
nmro' than two terms had elapsed, previously to the application for the 
amendment. In like manner, the plaintiff has been allowed to amend, by 
withdrawing his replication, and replying de novo, after a lapse of many 
terms ^ : And, in one case, the plaintiff had leave to amend his replication, 
where issue had been joined upon it, and the cause entered at the assizes, 
and made a remanet for defect of jurors ®. But where, to a plea of special- 
ties outstanding, in an action on simple contract against an executrix, the 
plaintiffs replied assets ultra, which was found for them, but the verdict 
set aside, the court of King's Bench refused to give them leave to alter 
their replication, and reply fraud ^ ; for besides that there had been a 
trial, it might have been dangerous to permit the alteration ; because the 
defendant, on the former issue, might have paid away assets, as knowing 
the replication could not affect her. So, where the plaintiff had been 
nonsuited, upon a general replication, that the cause of action arose 
within six years,” the court refused to set aside the nonsuit, and to give 
the plaintiff leave to reply de novo, " that the writ of latitat issued within 
the six years*.” 

After a devnurrer, the courts would not formerly have permitted an After demurrer, 
amendment to be made, without the consent of the adverse party**. But 
of late years, they have not observed the same strictness as formerly, with 
regard to amendments * ; and it is much better for the parties that they 
should not. Hence it is now settled, that after a demurrer, or joinder in 
demurrer, either party is at liberty to amend, as a matter of course, whilst 
the proceedings are in paper : Indeed, the very intent of requiring mis- 
takes in point of form to be shewn for cause of demurrer, was to give the 


» 1 H. Blac. 2S8. 

^ 1 Btark. Ni. Pri, 312, IS. and see 2 
Chit. Rep. 28. 6 Barn. & Aid. 896. but see 
5 Moore, 164. 2 Brod. & Bing. 396. S. C. 
® 8 Moore, 684. 

Say. Rep. 172. 2 Bur. 766. and see 1 
Dowl. & Ryl. 473. 

® Say. Rep. 286. 


^ 2 Str. 1002. and see 6 Taunt. 46. 1 
Marsh. 401. S. C. 
fi 5 Bur. 2692, 3. 

» 1 Ld. Raym. 310. Id. 668. 1 Salk. 60. 
S. C. 1 Ld. Raym. 679. S. P. but see Cas. 
temp. Hardw. 171 . 

» 2 Bur. 756. 

k 8 Salk. S80. Gtlb. C. F. l\4, IS. 
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By withdrawing 
deinurrert al\er 
argument, and 
pleading or rc- 
plj’iiig cte novo* 


When not 
allowed. 


, party ‘ftii lOpjKffteiiity rf ore 

eute^ ikk teeord ^ and tKe detoltrt# ' ^ Jedwts will 

give leave te amend^; where the jnrtiee of the ease'T^iiiires it, and there in 
aiiy thing to amend payihei^jof coats Btit, tn the Cotntnoxi 

Pleas, afiter a party has ence dihendeilliVa deihahee; the cotirt will not 
give hini lealro W amend again; bn a seet^ deibunrev^ 

* Upoil shhilitr grounds, the eouits Will somethnes give a party leave .tb 
^iiAdra^ his demuitm; alter itiias been argubd, and to plead or 1reply^li^^ 
now, in order to let in a trial of the merits^.' Thus, in the King’n 
Bendb, after a demUirrer to the defeirdant*s plea had been argued, and the 
matter stoml over for the juc^nent of the court, a rule wUS nmde to shew 
dinse, why the plaintiff idiould not have leave to withdraw his demurrer, 
mid reply to the plea ; which rule, no cause being shewn, was afterwards 
made absolutes^ So, in the Common Pleas, where the defendant pleaded> 
iu de6t ciA bond!, that he paid the money b^ote ihe day, according to tlie 
oonclilion, which was in the disjunctive, to pay on or bejfbre the day, and 
the plaintiff demuired to the plea, the court, after argument, allowed Mm 
to withdraw his demurrer, and to reply, upon payment of costa **. And 
the demandant, we have seen ^ was allowed to withdraw a demurrer, and 
reply de novo, in a writ offarmedon, upon shewing good ground by affi- 
davit The courts, however, will always take care, that if one party obtain 
leave to amend, or to withdraw his demurrer, the other party shall not be 
delayed or prejudiced thereby K 

But the giving or withholding leave to withdraw dcmnrrers, is alto* 
gether discretionary in the courts*: Therefore where, to an action of dSt 
upon a bail bond, the defendant pleaded there was no bill of Middlesex , 
and the plaintiff demurred, the court of King’s Bench, after delivering 
their opinion in favour of the defendant, refused to give the plaintiff leave 
to withdraw his demurrer, and amend® : And, by Wright, Just. ** It is 
not usual to amend, after a demurrer has been argued, and the opinion of 
the court is known : and it is certainly improper to give leave In the 
present case, it being an action against bail, whom the court are always 
incHned to favour.” 6o, where the defendant rejoined to several re|dica- 
tions in trespass, and demurred to others, and a verdict was found ibr him 


•«str.sse. 

C. Barnes, a. 

‘ S Wins. Saund. 5 Ed. 409. 2 Str. 7.S5. 
954. 976. Cas. temp* Hardin. 42. S, C. 1 
Bar. 321, 2. I>oug. 830. 620. 1 ^st, 372. 

9. 20, 21, 25. But aOer the court 
had gwajll tbrir ojnnion on the argument^ an 
amebdnl^it Was denied. 1 Bast, 39U and see 
Barnes, 9. 1 H. Blac. 27. 2 Bos. & Pul. 
41^ 3 Bos. Ik Puh I I, 12. 5 Taunt. 765. 
«%Wit|L'i48. i UuA. 

&61. but iiec 8 ' Xuttib Si 5, 


16. 9 McNore, 566. 6. C. 

f Doug. 385. 452. 

* 1 Ken, 835, Say, Bep. 316. S. C, and 
see 2 Chit. Hep. 5. 

^ 2 Wils. 173. and see 1 Moore, 61. 

* jinte, 609. 

^ 2 Bur. 756. but see 1 East, 372* where 
the plahitifr had leave to amend a replication 
to a ikam plea» after argument* withoat pay- 
ing costs. 

' 1 East, 135, (rt). 5 Pricey 412. 

*" Say, Rep. 116, 17. and see 7 Dbwl. & 
Ryl 41. 
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i8$u«|3.in £»(» and, jjie.4e* 

mnirers,, whu^ imn.afiterwnrds owmiJ«di.:thff'Co^ii.of S^’a ^ 

{wad to let the defend^it withdraw his dcinarTei'ti ard plead to issne f ; 

And, J>y Deniton, Jnst. ‘f Wh^ the deniufrer Is first argued, before 
aoy trial of the issues^ th<Q. court give leave to.^end ; aa ialthe case 
of Giddinsv. GiddituK: is an atteinpt to amei^d issues in la^> 

after a yerdict has heea fouiiid on the issues Jn and cont^gept da-» 

mages assessed; of which there never was an instance. And we d© not 
ktiow where it WQidd end; nor how the cause could be again carried down 
to ^ial. The. court cannot help seeing that this ^ upon record : llere are 
verdicts and contingent damages found. The cases of amendment dted 
arefi when the whole is supposed to*I>e in paper; or else the court could 
not have done it. We have no authority to do this* after it is plainly 
Upon retard.” So* where judgment had been given for the defendant on 
demurrer t© a plea* the court of Common Pleas would not* in a subsequent 
tenn* set aside that judgment* and suffer the plaintiff to reply* by con« 
ftssiug the matters contained in the plea* and taking judgment of assets 
quando accidermi 

Whilst the proceedings are in paper y the amendment is at common law; Amendmenu at 
and not within any of the statutes of amendments* which relate only to 
proceedings of record^. And there is no difference* as to the doctrine of 
amending at common law* between civil and criminal cases ® : nor between 
penal and other actions Thus* in a qui tarn action for usury* the plaim^ In penal action, 
tiff was permitted to amend his declaration* by altering the date of a note* 
after issue joined and entered on the roll* and after many terms had 
elapsed since the commencement of the action A^similar amendment 
was permitted* in a subsequent case* after the record had been made up 
for trial, and withdrawn upon discovery of the mistake **. So, where the 
defmdant was served with the copy of a latitat in a penal action* by a 
wrong name* and declaration fflcd conditionally by the same name* to 
which he appeared* and pleaded a misnomer in abatement* the court of 
King's Bench held* that a judge's order to amend the bill and declaration* 
by substituting the true name* was good* and that after such amendment* 
the proceedings could not be set aside for irregularity ^ And in general 
it seems* that where there has been no unnecessary delay on the part of 
the plaintiff* the courts will give him leave to amend his declaration in a 
penal action* even after the time allowed fwr bringing a new one is ex- 
pired But where the plaintiff in such an action has been guilty of any 


* I Bur.82i, 2. 

1> Say. liep. 816. 

* 6 Taunt. 45. 1 Marsh. 401. S. C» 

1 Salk, 47. 3 Salk. SU 

* 1 Salk^ 51. 2 Ld. Ilaym. 1068. 6 Mod. 
265. S. C. Caa. lefttjJ. Ilardw. 42. 2 Str. 789. 
4 Eas^ 

f 1 Str. 187. 2 Str. 1227. I Wils. 256, 
1 Bur. 402, 2 Ken. 82. S. C. 3 Maule & 


ScU 450, 

s 2 Bur. 1098* 9. 

h 6 Bur. 2838, 4. and sec Tmileur^ pti 
tom, V. CoelSf T- 22 Gep. III. K. B. 6 
Durnf. tc Rut, 1 73* , 

>SMaule&SeL460. 
k 6 Dumf.& Bast, 543- 7 Dumf, 3 e East, 
55. 4 East* 488. 435. and ace, 2 Out. Bcp. 
23. 25. 
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lauteceSMuy dday in |»o«oeatihg!)uB miit, the courts in th^ discretion 
will ttot 'permit omeiidmetite to be made in tlie dedaratimi^ though the 
.pleadings are still in paper*: And in a late case^ the oourt of Common 
Pleas would not^ in a penal action^ alter the term of which the dedara- 
thm watf entitled, to a previous term, mhout a sulHcient reason being as- 
signed by affidavit So, in an action of dehty to recover penalties against 
« a sheriff's officer for extortion, on the statute B2 Geo. .II. c. 28. that court, 

'we have seen^ would not allow the declaration to be amended, by adding 
new counts on the statute 23 Hen. VI. c. 9. And there is said to be no 
. instance, in which the court of King’s Bench have given leave to amend, 
as tfo the parties to the suit in a qui action, after demurrer^. 

By statutes of When the proceedings arc entered on records the courts, it is said, will 
amend no farther than is allowable by the statutes of amendments ®. By 
Ings are entered thc ^tsl of these statutes, (14 Bdw. HI. stat. 1. c. 6.)» it is enacted, that 
no process shall be annulled or discontinued, by misprision of the clerk, 
** in writing one syllable or letter too much or too little ; but as soon as 
tlm misilafee is ptimeived, by challcilge of the party, or in other manner, 
*“ it shall be ^mended in due form, without giving advantage to the party 
that cliallffl^th the same, because of such misprision." The judges con- 
strued this ethtute so favourably for suitors, that they extended it to a 
word And, by the 9 Hen^ V. stat. 1. c. 4. it is declared, that tho^i 
shall have the same power, as well after as before judgment, so long as 
the record 'and process are before them. This statute is confinued, and 
made perpetual by 4 Hew. VI. c. 3. with a proviso^^ that it shall not ex- 
tesid to process of outlawry, &c. By the 8 Hen^ VI. c. 1 2. the justices 
ai^ further empowered to examine and amend what they shall think, in 
their discretion, to be the misprision of their clerks, in any record, process, 
word, plea, warrant of attorney, writ, panel, or return: And, by the 
8 Hm, VI. Cw 15. they may amend the misprisions of their clerks and 
ether officers, as sheriffs, coroners, &c. in any record, process, or return 
before them, by error or otherwise, in writing a letter or syllable too much 
or too little. ITiese are, prc^ierly speaking, the only statutes of amende 
and it seems they apply to penal as well as to other actions**; 
but they do not exteUd to crimiml cases *, nor, as it should seem, to pro- 
cess in irferm- courts 


. * e Purnf.,& East, 707. 6 Durnf, 8c East, 
J17L. B & East, SO. 

^ 6 Taunt. 1^. 1 Marsh. 419. S. C. but 
seSiBt Chit. Ee]i. eS. Sd. 

4 pgf MuUer^ J. 4 Burnf. &. East, 228. 

' * 1 ^47. S Salk. 81. GillvC. P. 114, 
ieS.> I S Bhc. Rq). 9S0. 

< 1 Salk. 51. The rest, be|^nning with the 
32 Ben. VIIL c« 30,’ am' i^tutes of 
' Id* Ufii atid tee JFt Append. 
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^ 1 Ilol. Abr. ixt, Amendment* 2 Sir. 1227. 
Doug. 114. 1 Marsh. 180. 2 Chit. llep. 25* 
1 Stark. iVt. Pri. 400. S, C. 

* 1 Salk. 61. 2 Ld. llaym. 1807. Cilb. 
C. P. 116. 

* Willes, 122. The language, however, 
used by the court in this case^ ** that the 
words of the statutes of omendihents do not 
extend to inferidr courts," muitj^it is pre- 
sumed hy Mr. Dur^ord, be understood with 
this quaUficalion, that the inferior court itself 
cannot amend: For, if a writ of error be 
brought in the King's Bcsich from an inferior 



OP AMENDMENT, 

In order to amend upon these statutes, it is a general rule, that there When there it 
must be someUiing to amend by. And in oomplianoc with this rule, it ** 

has been determined^ that the original writ % or bill \ is amendable by 
the instructions given to the oiheer; the declaration by the bill‘d; the 
pleadings, subsequent to the declaration, by the paper-book ^ or draft 
under coansel's hand®; the nisi prius roll by the plea rolH; the verdict, 
whether general or special, by the plea roll memory or notes * of the 
judge, or notes of the associate \ or clerk of assize ^ : and if special, by 
the notes of counsel or even by an affidavit of what was proved upon 
the trial"; the judgment by the verdict"; and the writ of execution by 
the judgment p, or by the award of it on the roll % or by former process ^ 

But notwithstanding the general rule, which prohibits amendments not When not. 
authorized by the above statutes, after the proceedings are entered on re- 
cord, the courts, we have seen », have in particular instances permitted the 
plaintiff to amend his declaration or replication, and the defendant to 
amend his plea, in cases where there has been nothing to amend by, after 
issue joined, and after the proceedings have been entered on record, and 

court, for an error amendable by the statute 334. but see 1 H. Blac. 78. 6 Durnf. & 

& Hen. VI. c, 12. there seems to be no rea- Kust, 691. 1 Barn. & Aid. 16). 2 Chit, 

son why the superior court should not amend Ilep. 352. 7 Moore^ 269. But the court 

that error ; the words of that statute not of King’s Bench rejected an application to 

being, that “ in any action brought in any of amend the entry of a verdict, according to 

the superior courts,” but ** for error assigned the notes of an arbitrator, to whom tlie cause 

in any records, &c.** uo judgment shall be had been referred, on the ground that they 

reversed, &c. but the king’? judges, &c, may hiid no power to compel such notes to be 

amend, &c. Id. 126. n, but sec 1 Kol. Abr. brought before them. 1 Chit. Ucp. 283, And 
209, 10. semb. contra. the application to amend the verdict by the 

® 8 Co. 161. 1 Ld. Raym, 564. 1 Salk, judge’s notes, should be made to the judge 

49. S.C. Barnes, 10.16.22. who tried the causes and not to the court. 

*» Barnes, 3. 1 1. 16. 24. 26. M ibid. 

^ 1 Str. 583. 2 Str. 954. 1151. 1162, ^ 2 Chit. Rep. 352. 

1271. 1 Ken. 868. Say. Rep. 294. S. C. * Cro. Car. 144. 1 Salk. 47, 8, ,1 Ld. 

**8 Co. 161. b. Balm. 404,5. I/itch,58. Rajmi. 138. S. C, I Salk. 53. 1 Ld. Raym, 

86, S, C. Cro. Car. 144. I Salk. 50. 88. 2 335. 1 Barnard. K. B. 191. 1 Bac. Abr. 

Ld. Baym. 896. S. C. 101. Gilb. C. P. 163. but see 2 Durnl’. & 

® Cro. Eliz. 258. 2 Str. 846. 1 Barnard. East, 281. 

K. B. 213. 220. S. C. “I Bol. Rep. 82. 1 RoK Abr. 807. pi. 15, 

f 8 Co, 161, b. Cro. Car. 203. 1 Salk. 48. 1 Salk. 47, 8. 63. 

1 Ld. Raym. 94. 12 Mod. 107. Comb. 393. ** 1 Str. 514. 8 Mod. 49. S. C. 

S. C. 2 Str. 1264, Say. Rep. 76. Barnes, ® 3 Str. 787. 3 Durnf. & East, 349. 1 

14. 1 Campb. 67. 2 Chit. Rep. 22, but see Marsh. 182. 11 Price, 410. 3 Bing. 846. 

1 Ld, Raym 611. p Barnes, 10, 11. 2 Blac. Rep. 836. 2 

e 1 Ld. Raym. 133. Durnf. & East, 737. 6 Durnf. & East, 677. 

Cro. Car.S^. Gilb. C. P. 164. 1 Bac. 6 Durnf. & East, 460. 4 Taunt. 822. 

Abr. 101. Bui. JVi. 2H 320. Cas. Pr. CP. ^ Say. Rep. 12. 3 Wils, 68. 2 Bos. & 

118, 19. Barnes, 6. S. C* Id. 449. Pul. 336* 1 Marsh. 237* 6 Taunt. 606. S,C. 

• 2 Str. il97. 1 Wls. S3. S. C. Doug. ** 3 Wils. 68. S Durnf. & East, 667. 1 
376. 678. 722. 746. 3 Durnf. & East, 669. H. Blac. 641. 

749. 8 East, 367. 1 Bos. & Pul 329. 3 * Ante^ 697| 8. 708, 9. * 

Bos. & Pul 343. 1 Marsh. 182. 3 Bing. 
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In what staifc 
proceedings. 


After error 
brought, in 

K.B. 


In Exchequer 
Chamber. 


In House of 
Lords. 


Of mistake in 
t^an^script. 


eT<eQ a trial lilainriiF h!»i$^l»een 

i>r frited ill prddurittg the : ' . i ; . , 

Tbe amaidinent may be made in any $tageni^ the pmeedinga : and 
those things which are. amei^dable ifefbre, error, brought^ are. amend- 
able after fiwds, so long os diminution may be alleged^ and a certiorari 
awarded K Alter error brought in the King's Dench, on a jadgment ol 
the Common Pleas, the amendment may he mode in the former court 
or 'in the cmirt below If it be made below, a certiornri may he hj^, 
on alleging diminution, to bring up the record in its amended state ; or, 
if the derk of the treasury of the Common Pleas attend with the record 
in the King’s Bench, the latter court on motion will order the trmisci’ipt 
to be amended by it And this way of amending the .transcript in the 
King’s Bench, is the course of the court, in order to save a em'twrari ; for 
if the record be right below, the party, upon diminution alleged, may 
have a certiorari of common right for bringing it iip^. After error 
brought in the Exchequer Chamber, upon a judgment of the King’s 
Bendi, it is -said to be necessary to make the amendment in the latter 
court ; iii» this differs from the case of a writ of error from the Common 
Pleas, because that court is supposed to send up the very record, hut the 
King’s Bench sends only a transcript But where the issues arc entered 
informally, the court of Exchequer Chamber will adjourn the hearing 
of the case, to afford an opportunity for the party to apply to the court 
below, to amend the record, unless the counsel will consent to argue upon 
the supposition of such an amendment*’. When the record has licen 
amended, it is either certified into the Exchequer Chamber, upon diminu-^ 
tion alleged * ; or upon carrying it then*, by the clerk of the treasury of 
the King’s Bench, the justices and barons Mill order the transcript to be 
amended ^ : or the transcript may be brought back, and amended in the 
King’s Bench, by the original record*. So, after error brought in the 
House of Lords, upon a judgment of the King’s Bench or of the Com- 
mon Pleas affirmed in that court on a writ of error ", the amendment 
should be made in the court of King's Bench, 'where the record still re- 
mains. If there be any mhiake in the transcript, by the negligence of the 
clerk, the court above, on carrying up the record, will order the transcript 
to be amended by it " : and though, after a writ of error, it is not usual to 


® Ante, 697, 8. 

8 Co. 168. a. W, Jon. 9. S Dunif. & 
East, 849. 659. 749. 7 Diirnf. & East, 474. 
708. 4 Tannt. 588. 8 Chit. Rep. 82. (a), 
and see I Salk. 869. Cas. teftip, Hardw. 119. 
the time of awarding a ccriiorari. 

« Pnph. 108. 8 Co. 168. a. 2 Rol. Rep. 
n. 8 Mauled Sel. 591. 8 Bing. 346. 

«* Poplli' 108. Hardr. 505. 1 Salk. 49. 870, 

1. 8 Str. 787. 1 H. Blac. 648. 4 Taunt. 
98. 1 Marsh. 180. 3 Bing. 846. 

® 8 RoU Rep. 471. Hardr. 505. 

^ I Salk. 49. and Hardw*. . < 


118. 8 Str. 1083. S. C. 

« 8 Str. 837. But sec 6 Moore, 135. 3 
Brod. & Bing. 66. 9 Price* 432. S. C. where 
the amendment was first made in the Exche- 
quer Chamber, and afterwards in the King’s 
Bench. 

1 Younge 8t J. 376. 
i Cro. Jac. 489. 688. 8 Rol. Rep. 471. 
k 1 RoL Abr. 808. 

' Jrf. 209. 2 Str. 837. 

8 Burnt & East, 659- 
“ 3 Maule & Sel. 591. 

Hardr, 505. . 



or 


su0br ilh umendbient of the record of an in^nor court*, yet whei^A there Of procpedings 
is a mistake in the transcript, the ornirt above will order it to bo rectified ^ 

And a certm^ari has been issued to the judge of an inferior jurisdiction, to 
return the practice of his court The clerk of the errors in the Common 
Pleas, in transcribing the record; by' mistake entitled tlic dedatatiou 
generally, instead of specially, and error was assigned thereon ; after whicli 
he amended the transcript, by inserting the special title ; and the court of 
King’s Bench would not restore the transcript, to the state in which i% 
stood at the time when the plaintiff in error assigned his error \ 

On an amendment after error brought, it was not formerly usual to Costs on, after 
allow the plaintiff his casts of the 'writ of error ® : but it is now settled, brought, 
that they shall be allowed him, provided the amendment be made after 
final judgment, and the plaintiff, after notice of the amendment, do not 
proceed farther^; though if the amendment be made before final judg- 
ment 8, or the plaintiff proceed after notice thereof*', he shall not be al- 
lowed his costs. And when amendments are made upon a writ of error, 
after verdict, &c. by virtue of the statutes of jeofails, no costs are given ; 
for the construction of those statutes has liecn, to give judgment for the 
party upon the writ of error, as if the amendments had been made *. 


* I Ilol. Abr. 209, 1(1. but see Willes, 126. 
w, 712. 

1 Wils. 337. Say. lleji. 50. S. C. i 
Dowl. & Ryl. 315, 

4 Dowl, Ryl. 315. 

1 Maule & Sel; 232. 

® 3 Mod. 1 18. 

^ 3 Lev. 301. 2 Ld. Raym. 807. JJoi/U 


V. Shittf T. 23 Geo. HI. K. B. 

K 1 Ld. Bayni. 05. 

1 Salk. 40. in marf>, Lhyd v. Shvtty I*. 
23Ceo.in.K.B. 

* Cfts. /m/n Hardw. .314. And sec further, 
.as to the doclrine of "twiiffftdwirwt, Steph. iY. 
97, 8. 2 Archb. K. 15. 230, 
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